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AFFIDAVIT OF Mr. J. SWAMINATHAN

I, Mr. J. Swaminathan, s/o K. Jayaraman, aged about 46 years, residing at 8/26, Kallukaran Street, Mylapore, Chennai – 600 004, do hereby solemnly affirm and sincerely state as follows:

1. I am the Secretary of the Petitioner Association, and hence competent to swear to this affidavit. The present writ petition is being filed as a public interest litigation.
2. The present writ petition has been filed in public interest seeking a Writ of Declaration declaring Sections 11 and 12 of the Copyright Act, 1957, and Rule 3 of the Copyright Rules, 1958, as ultra viresArticles 14, 19(1)(g), 21, 50, 245, and 300-A of the Constitution of India and violative of the basic structure of the Constitution and hence void ab initio, in so far as these provisions establish the Copyright Board and vests important judicial functions on this Board.
3. The petitioner association was set up in 1996 as an Association of Music Producers to resolve the common problems faced by the Music Industry in South India. The membership of the petitioner includes music production and distribution companies who own copyrights for various musical and other works including various sound recordings, as well as are assignees of musical works and sound recordings of Tamil, Telugu, Kannada, Malayalam, Sanskrit, Hindi, Punjabi movies and albums. The petitioner has been involved in anti-piracy action such as conducting raids with the assistance of police force across the four South Indian States. It also represents to the State Governments regarding the need to contain piracy. The Association is interested, and active in protecting the interests of, the music production and distribution companies in South India.
4. The petitioner has also been instrumental in filing statutory appeals under Section 72 of the Copyright Act, 1957 (hereinafter the “Act”) challenging the order of the Copyright Board dated 25th Aug., 2010, wherein the Board has fixed the royalty payable by the applicant FM radio broadcasters to the music companies including members of the petitioner, at 2% of the net advertisement revenue earned by the FM radio stations. This order has been passed in complete violation of the statutory requirements mandated under section 31 of the Act, and the petitioner has filed appeals against this order since all its members are aggrieved by the decision making process as well as the final outcome. In fact, this decision of the Board is a classic example of how the process of adjudication can be performed in an extremely improper manner, if done by persons who are not trained in the law. The petitioner apprehends similar adjudication contrary to all norms of the judicial process if the Copyright Board is allowed to be constituted as per the provisions of Sections 11 and 12. 
5. The petitioner association, apart from representing its members, is also mandated by its bye-laws to seek better enforcement of copyright law. A proper adjudication framework is integral to the correct enforcement of copyright law. The petitioner is directly affected by the quality of adjudication at the Copyright Board, since its members are content providers who own copyrights in sound recordings and prone to the exercise of jurisdiction by the Board under Section 31, over their works.
6. The Copyright Board has been constituted under the Copyright Act, 1957 to primarily deal with appeals against orders of the Registrar of Copyrights and to exercise the power of compulsory licensing under Section 31 of the Act and various other wide powers under its original jurisdiction. For instance, Section 6 of the Act vests jurisdiction in the Copyright Board to decide whether a work has been published or the date on which it has been published, for the purpose of ascertaining the term of the copyright in that work. The Board is within its jurisdiction to decide whether the term of copyright for any work is shorter in any other country than that provided in respect of that work under the Indian Copyright Act – a pure question of comparative copyright law. The Board can, under Section 19-A, revoke an assignment upon receiving a complaint with respect to such assignment from an aggrieved party and after carrying on such inquiry as the Board considers necessary. Similarly, the Board can revoke a license under Section 30-A. 
7. The Board can grant a compulsory license under Section 31 in respect of a copyrighted work, provided the conditions prescribed in that Section are satisfied. The Board can even determine the rate of royalty payable and the other terms of the license and consequentially, direct the Registrar of Copyrights to grant such compulsory license. Before doing so, the Board has to satisfy itself that the owner of the copyright has unreasonably refused re-publication or broadcasting of the copyrighted work. This satisfaction can be arrived at only after assessing the evidence and scrutinising the reasonableness of the terms and conditions insisted on by the copyright owner. Moreover, while fixing the royalty, the Board has to make a correct judicial determination of the materials placed before it pertaining to various relevant factors including the industry conditions, the profitability and ability to pay, the fallouts of prescribing a rate that is too low, the actual public interest involved in gaining access to the work under consideration etc. In fact, in Phonographic Performance Ltd. v. Music Broadcast (P) Ltd., 2004 (29) PTC 282, the Bombay High Court has reversed an interim order passed by the Copyright Board exercising its powers under Section 31 on the specific ground that the Board could not have arrived at any best judgment assessment while fixing the royalty. Being a quasi-judicial body while exercising its power under Section 31, the Board had to confine itself to a determination of the royalty payable based entirely on the materials produced before it. From this pronouncement, it follows as a necessary corollary that the Board should then be a body manned by persons with judicial expertise and experience.
8. It is submitted that the same principle applies to the powers exercised by the Board under Sections 31-A, 32 and 32-A as well. All these provisions relate to the grant of a compulsory license in different situations. In all these cases, there has to be a judicial determination of the existence of a pre-condition by the Board, as only upon satisfaction of such pre-condition will the jurisdiction of the Board to grant a license in respect of the work applied for, stand attracted. Moreover, in all these cases, the Board has to fix the rate of royalty payable and this in turn, needs a judicial mind for the purpose of weighing the various relevant factors. Similarly, for version recordings, the Copyright Board can, under Section 52(1)(j) of the Act, fix the rates of royalty payable by the version recording company to the original owner of the track. The Copyright Board can also prescribe the resale share right of the author in the original copies of a work when the work is sold for an amount exceeding Rs. 10,000/-. 
9. The appellate jurisdiction of the Board is again wide due to the extensive powers conferred on the Registrar, against which appeals lie to the Board under Section 72(1). The Registrar is vested with the power to register the copyright in a work. This registration confers prima facie proof of the particulars entered in the register such as the names or titles of the work and the names and addresses of the authors, publishers and owners of the copyright. The decision as to whether a particular work must be registered would be taken by the Registrar after assessing the copyrightability of the work. This is a function that involves a mixed question of law and fact. An appeal against a decision by the Registrar in this regard lies to the Copyright Board. A mere perusal of some of the important copyright injunction cases decided by the Hon’ble Supreme Court and the High Courts indicates the level of intricacy and complexity involved in determining the issue of copyrightability.
10. The Registrar can also stop the importation of infringing copies based on a complaint filed under Section 53 by the owner of the actual work. This power requires a determination of whether the imported copies actually infringe the copyright in the applicant’s work, again a mixed question of law and fact. Appeals against such orders also go to the Copyright Board. 
11. Apart from hearing appeals against the order of the Registrar, the Copyright Board is also vested with original jurisdiction over rectification petitions. Under Section 50 of the Act, the Registrar or any aggrieved person can maintain an application for rectification before the Copyright Board and the Board may, if satisfied that a particular entry has been wrongly made in the register or wrongly omitted from it, proceed to rectify the register. Issues on copyrightability can be raised even at this stage. 
12. It is submitted that a body which performs adjudicatory role of a complex nature and character as detailed above has to be mandatorily manned by persons with judicial experience. Unfortunately, this is not required under Sections 11 and 12 of the Copyright Act. As per Section 11, the Copyright Board shall consist of a Chairperson and other members numbering between two to fourteen, as the Central Government may deem fit to appoint. The only basic requirement prescribed is that for the post of the Chairman. As per this provision, the Chairman shall be a person who is, or has been, a High Court judge,or is qualified for appointment as a High Court judge. For the other members, no minimum qualifications have been prescribed at all. 
13. It is unfortunate to see how the respondent Union has used this absence of minimum qualifications to pack the Copyright Board with bureaucrats. The present composition of the Copyright Board is as follows:
 Chairman

Dr.Raghbir Singh

Members

· Joint Secretary to the Government of India, in charge of Copyrights, Ministry of Human Resources Development, Department of Secondary and Higher Education

· Joint Secretary and Legislative Counsel, Ministry of Law & Justice, (Department of Legal Affairs)

· Law Secretary to the Government of Haryana

· Law Secretary to the Government of Gujarat

· Law Secretary to the Government of Maharashtra

· Law Secretary to the Government of Goa

· Law Secretary to the Government of Kerala

· Law Secretary to the Government of Bihar

· Law Secretary to the Government of Uttaranchal

· Director, National Law School of India University, Bangalore, Karnataka

· Director, National University of Juridical Sciences, Kolkata, West Bengal

· Director, National Law Institute University, Jodhpur, Rajasthan

· Director, National Law Institute University, Bhopal, Madhya Pradesh

· Director, National Academy of Legal Studies and Research University, Hyderabad. Andhra Pradesh

14. It is submitted that not a single member of the Copyright Board as of now, other than the Chairperson, has judicial experience prior to being on the Board. In fact, the Registrar of Copyrights has responded to a query made under the Right to Information Act by Mr.Prashant Reddy, research associate at the West Bengal NUJS College of Law, where the query sought various details about the Chairperson and his qualifications. From this response, the picture that emerges is that the Chairperson has spent at least the first 7 years of his professional life as a law teacher, 20 subsequent years as a bureaucrat in the Indian Legal Service, 2 years as Secretary to the National Commission to Review the Working of the Constitution, and then for the first time in his long career, held an adjudicatory post as the Vice-Chairperson of the Intellectual Property Appellate Board for a period of 18 months. The Chairperson has neither actively practised in the Courts of law nor been trained in the task of adjudication of legal disputes. 

15. The composition of the rest of the Board is even more shocking as we find from the above list that there are 6 Law Secretaries to various state governments, 2 Joint Secretaries to the Central Government, and 5 Directors of various National Law Schools. Apart from the clear absence of persons with judicial experience, there is a clear dominance of members of the Executive, ie. bureaucrats, on this Board.  
16. Such pathetic state of affairs has been brought about due to the wide and uncanalised discretion given to the Respondent Union while making appointments to the Copyright Board vide Section 11. There is not even a consultation procedure with Supreme Court or High Court Chief Justices and other Judges before appointing the Chairperson or any of the other members that has been prescribed under Section 11, thus digging at the foundational bedrock of a unified judiciary. It must be noted that this is in distinct contrast to the procedure for appointment of High Court judges. As per Article 235 of the Constitution, appointment of district judges also cannot take place without consulting the High Court that exercises supervisory jurisdiction over the subordinate courts in that State. 
17. There is no procedure prescribed by the Act for removal of the members. Rule 3(3) of the Copyright Rules, 1958, merely states that the Chairman or any other members of the Copyright Board may resign his office by giving three months’ notice in writing to the Central Government. There is no provision, unlike in many other statutes where a specialised Tribunal is created, to remove the Chairperson or member on grounds of proven misconduct or incapacity.
18. Similarly, the terms and conditions of the post of the Chairperson and the members including their salaries and allowances, have been completely left to the discretion of the Union, vide Section 11(2). The Government can prescribe as much tenure of office as it deems fit, and prescribe whatever terms and conditions it considers appropriate, as there is no minimum prescribed under the Act. It must be noted that the salary of the Judges of the Union Judiciary is fixed by the Parliament and may thus be altered only by an Act of Parliament. Further Article 112 of the Constitution states that the salary of Supreme Court and High Court judges shall be charged to the Consolidated Fund of India and as such their salaries are disbursed without being voted on by Parliament. On the contrary, the Copyright Rules, 1958, prescribe the minimum tenure as five years, with the possibility of re-appointment, and state that such salary or honorarium as the Government may deem fit shall be payable to the Chairperson and the members. This is an eyes-open intrusion into the independence of this judicial body. Leave alone compliance with the basic minimum that is now well accepted as integral to the impartiality and independence of judicial bodies, Section 11 belongs to an antediluvian era of law-making when issues such as judicial independence were not even taken seriously whilecreating tribunals. Such provisions cannot be sustained under the present constitutional jurisprudence. The present monthly salary of the Chairperson is Rs. 8,000/- approximately, quite a measly sum of money which makes the Petitioner wonder how he can even be expected to carry on his judicial functions in a fair and impartial manner. 
19. Another truly shocking aspect is the laxity with which the Rules treat the post of the Chairperson and the members. A non-official appointed as the Chairperson or other member of the Board shall be entitled to travelling allowances for journeys performed on duty and daily allowances for the period spent on duty on the scale provided in the rules applicable to the class of officers to which the Central Government may declare him to correspond in status, as per Rule 3(5). This provision clearly shows the complete non-independence of the members of the Board, who are within the dictate of the Executive. Similarly, Rule 3(6) envisages the appointment of members of the Executive to the Copyright Board on deputation. This in total violation of the principle of judicial independence and separation of powers.
20. The Act and the Rules are totally silent as to the number, salaries and service conditions and functions of the support staff required to manage the administrative side of the Copyright Board. The respondent Union is put to strict proof to establish that the Board has complete control over its staff in such manner as to ensure the functional independence of the Board.
21. Prima facie, the Petitioner submits that the infrastructure and staff of the Copyright Board are definitely not in a condition that would qualify as sufficient for an independent judicial body. This is amply borne out from the fact that the Delhi High Court has recently initiated suomotu proceedings to improve the infrastructure and the staff conditions in the Copyright Board. This case has been numbered as W.P.(Civil) No. 2516/2010 – Court on its Own Motion v. Re: The Copyright Board. Based on the report filed by the amicus curiae, Ms.Prathibha Singh, in this case, the High Court has come to the view that a deplorable state of affairs exist in the Copyright Board. The High Court has also passed orders for improving the infrastructure and facilities in the Board. However, with all due respect to the efforts initiated by the High Court, the petitioner submits that the root cause of the problem lies with the statutory provisions that create the Copyright Board, since as long as Section 11 is allowed to remain on the statute book, any kind of ameliorative measures to improve the infrastructure and the facilities will only be a case of treating the symptom without addressing the cause. Section 11, which permits excessive executive interference with the working of the Copyright Board, amounts to weakening of the adjudicatory mechanism for copyright law disputes.
22. The Petitioner submits that Sections 11 and 12 of the Copyright Act, 1957, and Rule 3 of the Copyright Rules, 1958 (“impugned provisions”) dealing with the establishment of the Copyright Board and conferring jurisdiction over matters requiring judicial experience and expertise on persons lacking such experience, seriously dilute the independence of the Board and flagrantly violate the ‘Separation of Powers’ doctrine enshrined in the Constitution, as well as deny the citizens of India their fundamental right to free, fair and impartial administration of justice by qualified judges and should therefore be declared ultra vires the Constitution of India, on the following among other grounds:

GROUNDS:
A. Over the last few decades, there has been a conscious move on the part of the 1st respondent Union to tribunalize administration of justice. Several of these laws have been challenged. While the Hon’ble Supreme Court did initially permit limited tribunalisation, especially in adjudication of service disputes, consumer disputes and debt recovery matters, in order to ensure speedier justice, it has recently clamped down on the rapid dilution of judicial standards in these Tribunals. On 11th May, 2010, the Constitution Bench of the Supreme Court delivered a landmark verdict in the case of Union of India v. R. Gandhi, President of Madras Bar Association (Hereinafter the “NCLT judgment”) [2010] 100 SCL 142. The Supreme Court in this case clarified for the first time, in the context of the proposed National Company Law Tribunal, norms relating to the actual composition and qualifications of tribunals taking over the functions of the High Court. These norms were carefully spelt out by the Apex Court with a view to ensure that firstly these tribunals are independent from the influence of the Executive and secondly to ensure that these tribunals are staffed with persons who possess adequate judicial experience and are capable of administering justice in a fair and impartial manner. Sections 11 and 12 of the Copyright Act, 1957, are contrary to the norms prescribed by the Constitution Bench of the Apex Court in the NCLT judgment.

B.  The Constitution Bench of the Supreme Court in the NCLT judgment held that “the fundamental right to equality before law and equal protection of law guaranteed by Article 14 of the Constitution clearly includes a right to have the person's rights, adjudicated by a forum which exercises judicial power in an impartial and independent manner, consistent with the recognized principles of adjudication”. The Copyright Board does not meet the standard of an impartial and independent body due to the excessive executive interference in its functioning, as authorised by the impugned provisions. Therefore, these provisions ought to be struck down as violative of Article 14. 
C. The Supreme Court in the NCLT judgment has very clearly held that in order to qualify as a “judicial” member on a tribunal, it is necessary for the qualification criteria for that tribunal member to be as close as possible to that of a High Court Judge. One of the key qualifications of such a person is that he or she must possess adequate judicial experience. To this extent, the Supreme Court held that only persons with actual experience in a Court of Law as either judges or advocates can be termed as possessing adequate judicial experience. The Supreme Court had therefore held that only Judges or Advocates can be considered for appointment as ‘Judicial Members’ on tribunals. The Supreme Court further stated in no uncertain terms that members of the Indian Legal Service, even those from Grade I, could not be considered for appointment as judicial members. As per the NCLT judgment, the only persons who can be appointed to the position of ‘Judicial Members’ are  High Court Judges, District Court judges who have atleast 5 years of service or advocates with ten years of practice. Section 11 of the Act, which permits any person to be appointed as a member of the Copyright Board, regardless of his qualifications, is ultra viresArticle 14 of the Constitution of India. 
D. The Apex Court, in its judgment in Entertainment Network (India) Limitedv. Super Cassette Industries Limited, (2008) 13 SCC 30, has held that when it comes to issues like compulsory licensing, the jurisdiction of the Board is a purely quasi-judicial one, where each case has to be considered on its own merits. The reasonableness of the terms of the license will vary from case to case. From this observation alone, it is clear that the Board requires persons with judicial experience who are able to assess each case on its own merits, and not members of the executive who are accustomed to framing rules of general application to everyone across the Board. This submission is actually borne out from the outcome of the decision by the Board dated 25th Aug., 2010 in the FM royalty dispute where the Board has passed an order in rem fixing the rate of royalty payable to all music providers at 2% of the net advertisement revenue of the concerned broadcaster. Thus, the Board has acted more like a lawmaker than a judicial body while exercising its function, thereby vindicating the petitioner’s contention that the Board has to be manned by persons with judicial experience if patent errors of such nature are to be avoided in the future. 
E. In the NCLT judgment, the Supreme Court clearly stated that the Selection Committee for members of a judicial body such as a Tribunal should consist of adequate number of judges, so as to act as a check against Executive abuse in the process of appointments. In the case of the NCLT, the Supreme Court held that the Selection Committee would require to consist of (i) Chief Justice or his nominee (with a casting vote) (ii) A senior Judge of the Supreme Court or the Chief Justice of a High Court & three Secretary level officers of the Central Government (including one from the Ministry of Company Affairs). Section 11 of the Actdoes not contain any such safeguards and is therefore ultra vires Article 14 of the Constitution of India.  
F. Section 12 of the Act, which permits the Board to hear copyright law disputes without a single member with judicial experience present on the Bench, is ex facie unconstitutional. As per this provision, the Chairperson can constitute any three member or larger Bench to hear disputes. As already stated, there is no pre-condition of having even a law degree to be a member of the Board going by the present requirements of Section 11. Hence, Section 11 read with Section 12 violates the principles of independence of the judiciary as well as separation of powers, both of which are a part of the basic structure of the Constitution of India. 
G. In the NCLT judgment, the Supreme Court held that the highest ranking officer of the Tribunal i.e. the President can be suspended only with the concurrence of the Chief Justice of India. The impugned provisionsdo not state whether the Chairperson or the members can be removed at all, if yes, the procedure for such removal. In the absence of any specified procedure, the tenure of the Board members is clearly open to change at the whims and fancies of the executive, thus rendering Sections 11 and 12 unconstitutional and violative of Article 14. 
H. The impugned provisions vest the entire power to regulate Salaries and Allowances of the Copyright Board with the Central Government. This is dangerous and capable of resulting in extensive executive interference in the functioning of the Board. The Chairperson of the Board who has the rank of a High Court Judge is getting paid a measly Rs. 8000 and in order to obtain a hike in salary, he is required to approach the bureaucracy in the Ministry of Human Resources and Development. The Rules treat the Board members as a part of the Government service with allowances determined as per their “class” as determined by the respondent Union. This entire scheme is designed to sound a death knell to the independence of the Board. Hence, the impugned provisions are ultra viresArticle 14 of the Constitution. 
I. As per the NCLT judgment, the ‘sponsoring ministry’ of the Tribunal cannot be responsible for providing support to the tribunal which it has created. Instead the Supreme Court held that a different Ministry being the Ministry of Law and Justice should be responsible for administering the same. As of now the Ministry of Human Resources and Development is responsible for providing administrative support to the Board. The HRD Ministry has considerable hold over the manner of functioning of the Board, also because under Section 11, the Registrar of Copyrights is the Secretary of the Board. The Registrar of Copyrights is one of the senior most functionaries in the HRD Ministry. Apart from this fact, there is also considerable danger of interference due to the fact that the Board is empowered to decide appeals against the order of the Registrar. In such a case, maximum isolation between the Ministry and the Registrar on the one hand, and the Board on the other, is constitutionally imperative. Unfortunately, Section 11 does the contrary by making the Board directly within the control of the sponsoring ministry and vesting the administrative functions of the Board with the Registrar.This is constitutionally improper and violative of the principle of separation of powers. 
J. Article 50 of the Constitution is part of the basic structure of the Constitution, and is one example of a specific constitutional provision embodying the basic features of separation of powers and rule of law. The impugned provisions directly encroach into these basic features and derogate from the same by vesting unbridled powers in the Executive while constituting and fixing the terms and conditions of members in judicial bodies such as the Copyright Board.
K. The Copyright Board has extensive powers to decide on complicated issues and disputes in the field of copyright law. Today, IPRs are a valuable business asset for any organisation and effective protection of IPR is part of the fundamental right under Article 19(1)(g) of the Constitution of India to carry on trade and business and the constitutional guarantee under Article 300-A. In these circumstances, a body that lacks judicial expertise and experience cannot be mandated with the task of adjudicating on the scope and protection of copyright law or to direct the owner of the copyright to grant a license on payment of royalty terms after weighing several relevant factors. The exercise of powers of rectification, compulsory licensing and appeals against orders passed by the Registrar of Copyrights by the Copyright Board as constituted under the impugned provisions, will result in a violation of the rights guaranteed to the registrant or owner of the copyright under Articles 19(1)(g) and 300-A of the Constitution. 

L. The right to a fair and impartial system for the administration of justice is also an integral part of the right to life conferred under Article 21. The improper constitution of the IPAB disregards this fundamental right and derogates from it.

23. The petitioner craves leave of this Hon’ble Court to raise additional grounds at the time of hearing.
24. The petitioner has not filed any other writ petition or any other legal proceedings seeking the reliefs claimed in the present writ petition.The petitioner has no alternative or efficacious remedy except to invoke the writ jurisdiction of this Hon’ble Court under Article 226 of the Constitution of India.The territorial jurisdiction for this PIL arises within the jurisdiction of this Hon’ble Court where the members of the petitioner carry on business, and are aggrieved by orders passed by the Board including compulsory licensing orders.
25. It is against the very essence of the principles of judicial independence and separation of powers that persons with no judicial experience or formal training in law are statutorily envisaged to adjudicate on issues of law. Post the NCLT judgment, there is no justification whatsoever to continue such a practise. The petitioner therefore submits that the operation of the impugned provisions, and the functioning of the Board, must be immediately stayed. Irreparable hardship will be caused to the petitioner and its members if the present Board, which is constituted in the most constitutionally improper manner, is permitted to adjudicate on issues involving complicated questions of law and worth crores in terms of financial stakes.
26. For the above reasons, it is prayed that this Hon’ble Court may be pleased to grant an order of interim injunction restraining the Copyright Board from adjudicating any cases pending the final disposal of this writ petition and pass such further or other orders as this Hon’ble Court may deem fit and proper in the facts and circumstances of this case.
27.  For the reasons mentioned above, it is prayed that this Honourable Court may issue a Writ of Declaration declaring Sections 11 and 12 of the Copyright Act, 1957 and Rule 3 of the Copyright Rules, 1958, as ultra vires Articles 14, 19(1)(g), 50, 245 and 300-A of the Constitution of India, in so far as it establishes the Copyright Board and vests important judicial functions on this Board, and pass such other or further orders as this Hon’ble Court may deem fit in the facts and circumstances of this case.
Solemnly affirmed at Madras

this the _____ of January,

2011 and signed his name in my 

presence.
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