hat hag gl sewWiy. Ahe remedy of an injunction ig
one ! has always hean regarded g essentially

- for etiofd,., . . f ezi
\ig kind

the court would be bound to grant an injunc.
tion, though the;):ourt congidered {t, ag [ gairhm.zlci coi?aider

"save perhaps to cast gome doubt upon whether it really
bad been revcked? section has cmerged in the 1g49
Act after considerable amendmentg in grevious Acta” One
of the problems whiah the Section hg earlier presented
wes solved by the rémoval from .the present section of
the former Proviso that it haq 1o application when gy
action for infringement Was brought within a reasonable
time after the alleged threat, [ tan see a sensible ground
for removing that limitation, * + e There is thig further
point; from sub-section (1) it ig plain  that 4 person
aggrieved may not geek more thg
remedies set out in sub-section (2); yet, 50 far as I can see,
{f the defendants are correct, once the action has been
brought and the barty who has made the threats has faileg
to justify, the court is bound to grant all the reliefs regard-
less of what the plaintiff may ask for, That cannot bhe

that Parliament intended in regard to the grant of an in-
junction to make it obligatory in any sense for a court,
and particularly g Court of Enquiry, to grant an injunc-
tion.  Unless the words are clear and beyond any possi-
ble doubt, I, for one, should absolute}y decline to e 50
bound, In spite of the formula “the Plaintiff shall be
entitled”, which in its context may not be quite happy,'1
am unable to constrye and do not constrye this section as
compelling the court, given the Premises, to grant al or
indeed any of the reljef set out in sub-section (2). In'm

y
Judgment "the phrase “the plaintiff shal]l be entitled” can-

not mean more than this—that the plaintiff shal) be
entitled prima facie", : »

“In the circumstances of the case, having regard to the fact
that in my judgment the patent should be revoked, and
aving regard also to  the circumstances that Messrs,

ustin now say that they make no claim to any inquiry
as to damages, ‘and do not seek damages, 1 am quite satis-
fied that the court should grant no relief whatever under

‘ tion 85" _
Sub-clause (2) ag redrafted by me geeks to obviate this criticism,

., 764, Sub-clause (3) —This sub-clayge follows the language of sub-
- soction (3) of Section 88 of the UK, Apt L :

- a matter ...
If thé t?efeﬁdlmts are right, in 3 case

755. Sub-clause (4).—~This sub-clause is a reproduction of thes
PrQviso ta. Section 36 of the Indi : .

clause (4) might be deleted.

758, The clause would then read: '

“66. Remedy for groundless threats of infringement mgo
ings.—(1) Where any person (whather ©F not ent] o .
or interested in s patent or an application for a( patents
threatens anv other person by circulars or advert.semento
or by communications, oral or in wﬂﬁ{zg a;idresaedh o
that or any other person, with pmceedmgxbor mtrib’g
ment of a patent, any person aggrieved thereby mag ring
a guit in & District Court having jurtsdictism to try b‘prgy-
ing for a declaration that the threqts are unjustifiable the‘
sides claiming relief by way of injunction agmtr}l]stt the
continuance of the threats, for damages (if any) tha a
Plaintiff has sustained thereby, and for costs.

(2) Unless in such suit the defcnd‘an’. proxu'e's }‘hat ‘thecgctgoizi
respect of which the proceedings weui tnﬁeigsn.. 1 ¢ (;f
stitute or, if done, would constitute, at_-“:n !'“mae‘r:n;m
a patent or of rights arising from the pue-uatxfn o:ﬁa icfc\;m~
plete specification in respect of a claxm_ of the «-f{ie% ma;
tion not shown by the plaintiff to be z:'gkvah?],; Lf."p ‘ourd
may grant to the plaintiff ali or any of the reliefs praye
for. 1 -

(3) For the removal of doubt it is hereby declared N.a: a mcetx;e
notification of the existence of S‘patem does‘ rot ‘con{;]'-
tute a threat of proceeding within the meaning of is

- Section”,

CInuse~G7-——Registcr ‘of Patents

indi judg s deciding issucs regarding
As 1 have already indicated, )udg,;‘nenls deci . egar
the validity or invalidity of any claims of a batent in an infringe-

the Register of Patents since they affect only the parties tg) the rias-
pective litigation but they are 0 be entered in a separate supp ec;
mental record (vide Clause 63). But because Qf thiz no change nee
be made in the language of Clause 67 of tho Bil). ’

isi i ) ropriate to Clause

The provisions in sub-clause (2) are more appropria ‘

63 and Ipwould suggest its transfer to the later clauge after sub-clause
(4) of that clause as sub-clause (4a).

Clause 68—Contenty of the Register of Patonts

758. It was submitted to the Swan Committee that the Register .

i { all trans-
1 Patents should be a record as complete as possible o ;
:ctioize?n rselation to patents and should also afford to the publile



complete information as regards the terms of the agreements relating
to patents. The Committee observed that “so far ps the proprietary
interest in patents is concerned, it appears that the requirement of ths .
Act is generally complied with. The same cannot, however, be sald
of the registration of licences, a substantial proportion of which,
according to the evidence, remains unregistered. We fully support the
view which has been put before us that this is an undesirable state of
affairs”. They considered several alternative suggestions for over-
coming this evil but refrained from making any positive recom-
mendation. 1 agree with the Swin Committee that every trans-
action which is registrable should be entered in the Register and as
soon as possible after the transaction is entered into.

\ 769, There is one other closely related matter and that is eas
i regards registration of the agreements attached to lcence granta
é The Swan Committee considered that {t was not expedient to provide
i

|

§

[N,

for compulsory registration of guch agreements, a3 they were of
the View that the patentee and the licensee would normally desire
to keep such agreements confidential and that it would not be in
the interestg of the trade that they should be made public. I do not
share this view and I consider that where there is any deallng with
a patent, (be it by way of title to the patent, or by way of the use-
o of the patent) if the agreement in relation to it is embodied in a
document, the law should insist upon the filing of that document
with the Controller. The Swan Committee pointed out that there
was no law against the grant of parol licences for the use of patents.
But apart from the implied licences arising, say, from the sale of
. a product, I sec no harm in insisting on every grant of an express
‘ licence being in writing. It is possible that parties might seek to
avoid the provision as to registration of the agreement by splitting
up contractual terms and keeping certain of the terms confidential,
while offering for registration merely the formal ones. In  such
cases, there is always the danger of the collateral agreements not
being admissible in evidence under sections 91 and 82 of the Evi-
dence Act in the event of any dispute between the parties coming
up before the Courts. That, in my opinion, is a sufficient safeguard
against attempts at evasion of registration of the entirety of the
agreement. 1 would suggest a remnforcing of this rule of evidence
by express provision therefor in this clause.

760. To allay any fears regarding disclosure of trade secrets the
clause might provide that the terms of the agreement filed before .
the Controller should be kept confidential and should not be open to
public inspection except under the orders of Court on the lines of
Section 49(5) of the Trade and Merchandise Marks Act, 1958 in res-
peet of agreements as to registered user. Needless to say that this
last provision can possibly apply only to voluntary licences.

761, The position of a title conferred by an unregistered assign-
»meoent s still somewhat obscure. It is not clear, for instance,

effective against a subsequent registered proprietor or licensee under

_ Tyre Cycle Company Ltd. vs. Spilsbury and others (15 R.P.C. 380),
Mr. Justice Kekewich said: . '

whether en unregistered interest in or dealing with the patent s - .~

a registered licence who took without notice of it. In New lxion -

Lo

[ R4

o

" cuted earlier. It would be seen that such a view runs counter to the

.slon requiring registration within a prescribed time limit of all tran
““actions in relation tg;}_’ét_gnktfx.‘j‘{j £ TR 9 St

.

_“Any person who registers an.instrument, whether an assign-

k ment or otherwise, must register it subject to any rights
; appearing from the register to be vested in any -other
person.” :

This decision was upheld by the Court of Appeal, vide 15 R.P.C.
667. The effect of this judgment would be that as between two docu-
ments of différent dates, the document of a later date but which is
registered earlier, has priority over an earlier transaction which i3 |
registered later. In other words, in order to determine the scope of -
two competing titles between two documents of different dates by
the same individual, the inquiry to be made is as to Which of the
documents was registered earlier and not which of them was exe-

ordinary notions of law that a person can only grant such rights as
fnhere in him. If he has already parted with his rights, and admit-
tedly the unregistered documents was certainly effective to conve
the title because the registration is a formality to be complied wi
onlv after the title passes, the assignor had already parted with his
interest and was not therefore in a position to deal with the patent
and in such circumstances to ascribe priority to the document of a
later date would not appear t{o be in accordance with accepted
principles of law. ‘

762. The problem would appear to be more complicated in cases
where a person claiming under a document of a later date but re-
gistered earlier, had notice of the earlier transacticn. A question
may also arise as to whether the claimant under the caslier transac--
tion could be held to be estopped by any act or omissicn on the part
of such a claimant to notify his title to the patent before the later
transaction took place. These considerations are very relevant under
the Indian law where the patent is treated as a species cof intangible
movable property. It would appear that under the Indian law relat-
ing to transfer of movable property it is the priority of the trans-
action end not the priority of registration that ought to determine
the relative priority between competing titles derived from the same
person In respect of a patent. I am of opinion that it is desirable
that the statute should specifically provide for the priority of the
earlier dated transactions in the absence of circumstances from which
an estoppel could be founded, provided this is coupled with a provi- ..

763. Sub-clause (3).—This provides for cases where the Controller
is satisfied as to the proof of title of any person but there is no
provision applicable to cases where the Controller is not satisfled as
to the title of the person applying for registration of an assignment
or transmission. Section 44(l) of the Trade apd Merchandise Marks
Act, 1958 which deals with the registration of assignment and trans-
missions of trade marks contains a proviso in the following ferms:

“Provided that where the validity of an assignment or trans-
mission is in dispute between the parties, the Registrar
ter .- the’ ass ent, or - transmissio)
th ave -been determined by a

«
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- any patent or any licence thereunder and such other
document a3 .may be prescribed shall be supplieq to
the Cotitroller {n the prescribed manner for being filled
in the Patent Dffice:

Provided that fn the cage of licences granted 'under a
patent, ths Controller shall, if so requested by the
patentee or licensee, take steps for securing that the
terms of the licence are not disclosed to eny person
except under orders of Court.”

(4) Substitute for sub-clause (5) the following :

“(5) Except for thefurposes of an application under sub-

- section (1} or of an application to rectlfy the register
of patents, a document or instrument in respect of
which no entry has been made in the register of
gatents under sub-section (4) shall not be admitted

y the Controller or by any Court, as evidence of the
title of any person to a patent or share of or interest
in a patent unless the Controller or the Court, for
reasons to be recorded in writing otherwise directs.”

Clausa 63—Rectification of the Register
766. This clause reproduces Section 64 of the Indian Patents and

Designs Act, 1911.

767. In the UK. the provision as to rectification of tiie Register is
contained in two sections, one of which vests power in the Controller
and the other in the Court. The power of the Controller is contain-
ed in Section 76 of the U.K. Act and is confined to the correction
of clerical errors or obvicus mistakes. The power of the Court to
rectify is not so limited but extends to the rectification of a patent
for preper cause. I see considerable advantage in the adoption of
similar provisions conferring powerg separately on the Controller
and the Court,

768. Clause 69 as it stands omitting sub-clauses (3) and (5)
(which would be obviously out of place) may suffice as a provision
for rectification by the Court if the expression “Controller” .is re-
placed by the words “High Court”. The marginal heading of the
clause may read: “Rectification of the Register by the High Court”.

- 769. A new sub-clause may be added in the following terms pro-
viding for notice to the affected parties:
“(3) Notice of any application to the High Court under this
section shall be given in the prescrived manner to the
Controller who shall be cntitled to appear and be heard
on the application, and shall appear if so directed by the
v Court.” o
770. The following re-draft gives effect to the above recommen-
dations: ‘
“69. Rectification of tha Register by the High Court—(1) The
 High Court may, on the application of a person aggriev-

“ (ﬁ) by the absence or omission of any’ éntry from the
Register, or .



(4) Any ordep of the High coy
ing the Register shal) direct thy
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the Register accordingly,”
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Clause 69A—~Power of Controlle

771. 1 have appended g dr
the Controller to correet ¢le

r to correcy clerical Crrors efc,

aft of a clause relating to the power of
rical errorg, As section 34 has made g

¢ complete specification it
Is necessary to except the Provision of that section from the opera-
tion of the present clayse, Y dralt follows in genera) Section 76
{. Patents Act, 1949

[ complete specifications
filed in PUrsuance of gy application for a - patent, and

Section 244, the Controller
Provisions of this Section,
any patent or jp any spceceifi-
ed in pursuanee of such an
Y application gy a patent  op any
any matter whiel s entered in the

correct any ¢lerical Crror in
cation or other document fj]
application qp in an
clerical erpop in

Register of patents

2) A correction may be made ip bursuance of thig seelion
either upon g request jn writing made by any person in-

tecested ang accompanied by the prescribed fee, op withe
out such j request,

(3) Where the Controllor Proposes to make any such corree.
tion as aforesaid otherwise than in pursuancp of a request
made under this:soction, he shall give notice of the pro-

posal to the Patentee or the applicant for the patent, ag
the case may be, and to any other

im to be concerned, ang shall
to be hearq before making
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is made under thos sectic
4 W"fﬁf} gf ifr?; ?rtroﬁ in a patent or apphcatxﬁ for z p;éigf
or & document filed in pursuance of Suth anor?ection
e anaynd it appears to the Controller that efc -etion
tion’lcl materially alter the meaning wor scope o thf docu-
wout to which the request relates, and oughtt’ m;]e o0
mege without notice to persons affected there y'orrection

zréa uire notice of the nature of the proposed ¢
tro qbe advertised in the prescribed muanner,
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notice of opposition is given the .:.;ntrothe ot e
notice thereof to the person by W'.J:mth opeduest, wos
d shall give to him "anc o the thp onent
g;;;%er’tfr?ity to be heard before he Gecides the .
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Clause 70—Evidence of entries, documents, ete.

i pa 5 ‘; M 1

772. Sub-clauses (1) and (2) of ihg clause V_rezprogisﬁ,\ selct 3:osu'17d
did, [syely S { . e S , ‘

he Indian Patents :md‘ esig 5 A ’ pould

gggngltA hogwtglveen the deleti%n of t.h;? prgvzit: t‘zhscub-ccoligossepo(nc)iing

¢ ’ ssary. It may be mentione net . ne

gm?gdnuggegﬁsai?U.I& Act, 1949 d-es not contain any such proviso

ec

idit a v sub-clause [sub-
ould also suggest the‘ addition of 2 :::w ub-C e Lsub-
. 773‘ (IB)VS on the lines of Sectmn‘ 116 of th&":fgd::ntiel\grescncc
CI:duz);‘z"”rlvs Act, 1958 in order to abviate t}’rjc_;::(t} o i Dresence
djsfl e“éontro}le’r and other officials of the PPazzn c
g;ncle regarding the contents of documents,

is r ause might read:
774. This new sub-clause might re - of the Patent Offine
Her or any other office~ o he Pate
O i eentrolle legal proceeding to whick he is not s
o Jn an%/l l}clédltﬂr;?g(ciuw the register or any other
arty ompellable to ; T & prpny other
Tocumon: i dv. the contents of which o
t in his custedy. e w] 2
do(c)t\igzicriw the production of a certiZed copy xst.;)u‘ed g?t(iis
?ll"; Act or to appear 2s a witness to preve fa n;qecial
t}:ic:rcin recorded unless by arder of Court made or sp
cause.”

Clause 71—Powers of the Controller

' i ) ian Patents
i Seetion 65 of the Indian
I ause corresponds o 5 5 s
d7’?3)0<;?hr1; 5\.}01 1911 and Sr‘ctinn_ £3(2) nf‘tE.;_- UYT{tACStcclt?(?rf .
nln'mse (lio%s not c:nntrnn any p}‘ux'if::x.': COTresp: Q";}‘—;g"m()’c reviow by
g{ tfm Trade and Merchandise Marks iAct, "N\\;qi‘nﬁ ery oy by
j'race ¢ ) R risions Such g =i ?

r of his own decisions. ¢ ’ o o ces
thcrcg'?xter:;l%m parte orders have to be 5:01‘ --:¥\'Vshrouznzj'xggea’;ance
;ar}} to appear establishes satisfactory cause £-o hi :
ails ar o i

I would accordingly propose two additional paragraphs to sub-
w ‘ nply

clause 71(1) reading as follows :

“(ee) reviewing his own decision on apphcatipn made in t}'xe
" prescribed manner;

K1)
" (eee) setting aside orders passed ex parte;




776 Sub-clause (2) may be redrafted on the lines of Section 97(b)
of the Trade and Merchandise Marks Act, 1958 when it would read:
“(2) Any costs awarded by. the Controller in exercise of the
powers conferred upon him under sub-section (1) shall

be executable as a decree of a civil Court.”

777. The clause as re-drafted would run:’

‘71, Controller to have certain powers of & civil ecourt.—(1)
Subject to any rules made in this behalf, the Controller in
any proceedings before him under this Act shall have the
powers of a civil court while trylng a suit under the Code
of Civil Procedure, 1908 (Act V of 1908) in respect of the
following matters, namely:

(a) summoning and enforcing the attendance of any
person and examining him on oath;

(b) reqttxiring the discovery and production of any docu-
ment;

(c) receivitg evidence on affidavits;

(d) issuing commissions for the examination of witnesses
or documents; :

" (e) awarding costs;

(f) reviewing his own decision on application made in the
prescribed manner;

(g) setting aside orders passed ex-parte; and
(h) any other matter which may be prescribed.

(2) Any costs awarded by the Controller in exercise of the
powers conferred upon him under sub-section (1) shall
be exccutable as a decree of a civil Court."

Clause 72—FEvidence before the Controller

778. This clause reproduces Section 70A of the Indian Patents
and Designs Act, 1911 and corresponds to Section 83(1) of the UK.
Act, 1945, The clause might remain as it is.

Clause 73—Exercise of discretionary power by Controller

§

779. This clause reproduces Scction 67 of the Indian Patents and
Designs Act, 1911 and corresponds to Scction 81 of the UX. Act, It
is however, desirable to incorporate the opening words of Section 81
of the UK. Act in order to make it clear that the powers under
Clause 73 arc “without prejudice” to the duty enjoined an the Con-
troller by or under other sections of the Act, to give notice to the

parties and hear them before deciding on the matters falling within
his jurisdiction. -

780, The clsuse may be redrafted to read:

“7# Exereise of discretionary power by Controller—Without
prejudice to any provisions of this Act, requiring.the Con-
troller to hear any party to the proceedi therein, or to
glve any such party an opportunity to be heard, the Con~
troller shall give to any applicant for a patent, or 4or

amendment of a specification (if within the prescribed
period the applicant so requires) an opportunity to be heard
vefore exercising adversely to the applicant any discre-
tion vested in the Controller by or under this Act”

Clause 73A—Disposal by Controller of applications for extension of
time A

781. The Bill confers on the Controller the power to extend the
time to do various acts by applicants, opponents etc., and this has to
be by formal application made in the prescribed manner by the party
who seeks such enlargement of time. A question has sometimes
been raised whether the party interested in cpposing the extension
need be given notice of these applications and be heard beforc such
extensions are ordered. If notice has tu be given and a hearing
before extensions are allowed it would be seen that considerable
delays would be caused, and to avoid this result Section 101(2) was
inserted in the Trade and Merchandise Marks Act, 1958. I would
suggest a similar provision, modified to meet the requirements of
this Act in which the duration of the pericd to which extension
might be granted is in most cases statutorilx limited. The clause
might read:

. “73A. Disposal by Contreller of applications for extension of
time.—Where under the provisions of this Act or the
rules made thereunder. the Contrcller may extend the
time for doing any act, nothing in this Act shall be deemed
to require him to give notice to or hear the party in-
terested in opposing the extension nor shall any appeal
lic from any order of the Controiler granting or refusing
such extension.”

Clause 74 to 78—Patent Agents

781A. 1 have already dealt with this matter in detail in para-
graphs 310 to 325 of Part I of this Report. My main recommenda-
tions in this connection are—

(1) that a register of Patent Agents should be established and
that this register should be maintained at the Patent
Officc under the Controller of Patents & Designs;

_(2) that no person whose name is not on the roll of Patent
Agenis'should be permitted to describe or hold himself
out as a Patent Agent, or to practice the profession of a
Patent Agent, the transgression of the rule being pena-
lised; '

(3) that the following classes of persons should be entitled to
to be registered as Patent Agents on application made in
prescribed maner, namely, °

(a) any legal practitioner entitled to act or plead before a
High Court, who holds a university degree in physical
science or in engineering or possesses an equivalent

scientific or technical qualification;
(b) any person who is a graduate in physical -science or
engincering or possesses an equivalent scientific or
. and technical 'qualification and who has passed the

198 C & 1--19
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Flie slgenis;

any person who is a graduate in scierice or engineer-
ing or possesses an equivalent qualification and who
has served as an Examiner of Patents for over 5 years,
provided that no officer of the Patent office who has
held a post involving duties as a hearing officer for more
than twelve months shall be qualified to register or
practice as a patent agenf.

(»«

(]
~—

(d) any person who has been practising as a bona fide
Patent Agent for at least five years before the 1st
January, 1860, and has filed more than 30 complete
specifications within that period and not less than five
specifications m each of these flve years;

(4) An alien shall not be registered as a Patent Agent provid-
ed however any alien who had been bona fide practising
for at least five years before the lst January, 1960 in the
manner stated in para 3(d) may be permitted to be en-
tered on the roll;

(5) A Company or a Corporation shall not be capable of being

registered as a Patent Agent;

(6) A firm may practise as Patent Agents provided that every
member of the firm is individually ‘registered as such
Agent;

(7) Though only a person registered in the prescribed manner
as a Patent Agent may describe or hold himself out as a
Patent Agent, the profession of Patent Agents is nnt to
be a closed one and there need not be any objection to
allowing the applicant or a person duly authorised by him
to draft the complete specification or act en his behalf
before the Controller.

(8) A legal practitioner entitied to act or plead in any High
Court in India, may appear before the Controller in all
proceedings under the Act and may do any act on behalf
of and for the applicant other than the drafting of the
specification, which, however he would be entitled te do
only if he were o registered Patent Agent.

(9) The nime of a registered Patent Agent may be removed
from the register by the Central Government on the
ground of professional misconduct after giving him an
opportunity to be heard.

he clauses relating to Patent Agents may be redrafted on
the above lines

Clauses 79 to 85—International Agreements

782. I consider thut the several matters dealt with in the provisions
contained in these four clauses might be better arranged than in the
Bill and I have redrafted them so as to achieve this purpose and
Incidentally to remove some verbal defects,

P

6Y)

2)

(3)

(4)

783. T have also included the following additicnal provisions in my
redraft: —

A provision on the lines of Section 122 of the Trade and
Merchandise Marks Act, 1958 to proside for reciprocity
between the law in India and that in other countries as
regards the right of the respective nztionals to apply for
patents and as regards the protection of patents that may be
granted— (new Clause 80).

A provision for conferring multiple priorities in respect of
eaci of the claims of the complete specification, where such
specification is filed with a single comvention application
based on two or more separate applications in different con-
vention countries for the same or cograte invention. Such
a provision was recommended by the Dean Committee in
Australia and Section 142 of the present Australian Act
implements this recommendation. I am of opinion that
such @ provision would be in line witk the general scheme
of priorities I have recommended [vide new Clause 81(3)].
A provision on the lines of Section 6(3) (b) of the UK.
Patents Act, 1949 under which the power of the Comptroller
to post-date an application is limited in the casc of conven-
tion applications so as not to conflict with the 12 month-
rule laid down by the proviso to Clause 8(1). {vide new
Clause 82(3)].

A provision an the lines of Section 1£(1) (h) of the UK.
Patents Act, 1849 by which one of the grounds of cpposition
to a convention application is that the application was made
beyond 12 months from the date of the carliest application

“in a convention country [vide new Clause 82¢(4)]. It

would be noted that in the absence of such a ground, the
limitation of 12 months would be verw ineffective.

The UK. Act contains no specific provision regarding the breach

(6)

(1)

of the 12 months rule as a ground for revocaticn, hecause
it would he covered by paragraph (j) of Section 32(1) “that
the patent was obtained on a false suggestion or represen-
tation”. As there is a similarly worded ground in Clause
37, T have not thought it necessary to make any special
provision therefor in Clause 82.

A provision on the lines of Scction 52(2) of the UK.
Patents Act, 1849 under which publication of the invention
after the priority date of the claim does not constitute anti-
cipation entailing the rejection of an application or so as to
invalidaté a patent already granted {vide Clause 82(5)].
The necessity for this provision is so cbvious that it needs
no explanation.

A provision to give effect to the rule contained in Sec-
tion 50(2) (b) of the U.K. Act, 1949 reinting to the determi-
nation of the reasonable time within which applications for
patents should be made in the case of “obtaining’.

Lastly, a provision in Clause 84 on the lines of Section
143 (3) and (4) of the Australian Act, 1952 under which an
applicant in a convention application has to furnish parti-
culars of the specifications and dates of filing of the basic
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application properly authenticated to enable the Controller
to verify whether the application is in ooaiormiti with the
law and also to determine the priority dastes of the several
claims in the complete specification.

- 784. Besldes this, I recommend the deletion of the following two
provisions found in the Bill:—

(1) Sub-clause 3 of Clause 82 of the Bill—This sub-clause corres-
ponds to sub-section 4 of Section 81 of the UK, Act, 1907 to 1846 which
directed the “laying open to Sublic inspection” of convention applica-
tions which were not accepted within eighteen months after they were
filed. Dealing with this provision, the Swan Committee in paragraph
119 of their Final Report stated thus:

e * * This was considered desirable in order that con-
vention applications should be citable as anticipations of
later British applications within about the same period from
their priority date as would apply to British applications
filed in the first instance with a provisional specification.
This procedure leads to considerable trouble and expense
in practice and has other undesirable consequences. As
we have already recommended that all patents whether cr
not claiming priority in respect of uan application in a con-
vention country should be dated as of the date of filing the
complete specification in this country, any necessity for dis-
tinguishing between convention applications and others
should disappear and the later part of Section 91(4) which
dcals with laying open to inspection of the documents of
convention applications should be cancelled.”

The above provision was accordingly deleted in the UK. Act of
1949. The present Bill like the U.K. Act of 1949 adopts the principle
that the crucial date in regard to patent rights is the date on which the
complete specification is filed, and this sub-clause thercfore is not
necessary. ‘ :

(2) Sub-clause (1) of Clause 84,—This sub-clause has been taken
from Section 63(1) of the U.K. Patents Act, 1949. A provision in

- similar terms was introduced as sub-section (5) of Section 91 to .

the U.K. Patents Act, 1907 by an amendment effected in 1938, This
was intended to give effect to Article 4-A (2) of the International Con-
vention (ratified by that country in June 1938) reading as follows:—

“2, Every application which, under the domestic law of - any
country.of the Union, or under International treaties con-

cluded between several countries of the Union, is cquivalent -

to a regular national application, shall be rccognised as

giving rise to right of priority.”
The convention now in force under which an application for protec-
tion outside a country is treated as equivalent to an application in the
country does not apply to Patents for inventions and as pointed out
in “La Soudure Electrique” ete. (56 RPC 218), the cases where the
provision would be attracted would be those relating to registration
of designs under the Berne convention, In the usual agreements
entered into by Indis, there are not any clauses making provision for
. what the sub-clouse contemplates and .1.do riot, therefore, consider

there is any need for sub-<clause. {1). of Clause 84,

A

ey -

785. I'have accordingly deleted sub-clause (3) and sub-clause (1)
respectively from clauses 82 and 84 of the Bill.

786, The redrafted clauses might run in these terms:

“79. Notification as to declaration of convention country.—(1)
In this chapter, “convention application” means an applica-
tion for a patent made by virtue of Section 81.

{2) With a view to the fulfilment of a treaty convention or
arrangement, with any country outside India which affords
to applicants for patents in India or to citizens of India
similar privileges as are granted to its own citizens, in res-
pect of the grant of patents and the pratection of patent
rights, the Central Government may, by notification in the
Official Gazette, declare such country to be a “convention
country” for the purposes of this Act;

Provided that a declaration may be made as aforesaid for the
purposes either of all or of some only of the provisions of
this Act, and a country in the case of which a declaration
made Tor the purpose of some only of the provisions of this
Act is in force, shall be deemed to be a convention country
for the purpose of thosc provisions only.”

787. “80 Provision as to rcciprocity —Where any country specified
by the Central Government in this behalf by notification in the Official
Gazette does not accord to the citizens of India, the same rights in
respect of the grant of patents and protection of putent rights as it
accords to its own nationals, no national of such country shall, not-
withstanding anything in this Act be entitled either solely or jointly
with any other person—-

(a) to apply for the grant of a patent or be registered as a
proprictor of a patent,
(b) to be registered as the assignee of the proprictor of o

patent, or
(¢) to apply for a licence or hold any licence under a patent
granted: under this Act.”

788. “81. Convention applications.— (1) Without prejudice to the
provisions of Section 6 of this Act, an application for a patent for an

_invention in respect of which protection had been applied for in a

convention country (hereinafter referred to as the basic application).
may be made by the person by swhom the application for protection
was made or by the assignee of that person:

Provided that no such application shall ke made by virtue of this
sub-scetion alter the expiration of twelve months from the date of
the application for protection in u convention country, or where more
than one such application for protection hus boen made from the date
of the first application, ,

(2) Where applications for protection have been made in one or
more convention countrics in respect of two or more inventions which
are cognate or of which ‘one is a modification of another, a single con-

vention application may, subject to the provisions of Section 9 of

this Act, be made in respect of those inventions at any time within
12 mohths {rom the date of the earliest of the said applications for
protection: ' -




>rovided that the fee payable on the making of any such applica-
Lioé3 rscklm\e’xlll be the same aspifyseparate applications have been made in
respect of each of the said inventions; and the requirements of clause
(b) of sub-section (1) of Section 8 shall, in the case of any such appli-
cation apply separately to the applications for protection in respect
of each of the said inventions.”

789. “82. Special provisions relating to comvention applications.—
(1) Every convention application shall,—

() be accompanied by a complete specification; and

(b) specify the date on which and the convention country in
which the application for protection, or the first such appli-
cation was made, and shall state that no application for
protection in respect of the invention had been made in a
convention country before tlrmat date bywthe applicant or
any person from whom he derives title.

(2) Subject to the provisions of Section § of this Act, a complete
specification filled with a convention application, may include claims
in respect of developments of or additions to the invention in respect

" of which the application for protection was made in a convention

country, being developments or additions in respect of which the
applicant would be entitled under the provisions of Section 8 of this
Act to make a-scparate application for a patent.

(3) A convention application shall not be post-dated under Section
16(2) of this Act to a date later than the date on which under the
provisions of this Act the application could have been made.

(4) In addition to the grounds of opposition set out in Secction 21,

a convention application shall be open to the following further ground’

of objection, namely, that the application was not made within 12
months from the date of the first application for protection for the
invention made in a convention country by the applicant or a person
from wnom he derives title.

(5) Where @ complete specification is filed in pursuance of a con-
vention application then notwithstanding anything in this Act, the
Controller shall not refuse to grant the patent-and the patent shall
not be revoked or invalidated by reason only that any matter dis-
closed in any application for protection in a convention country upon
which the convention application is founded was used in India or

-published in India or elsewhere at any time after the daie of that

upplication for protection.

(6) In relation to a convention application, the provisions of
Section 48(2) (b) shall be read as {f the reference to “the application
being made as soon as practicable thereafter” were a reference to
the filing of the application in a convention country.”

790. “83. Priority date of claims of complete specification in res-
peet of convention application.—(1) Where two or more applications
for patents or similar protection in respect of inventions have been
made in onc or more convention countries and those inventions are
s0 related as to constitute one invention, one application may be made
by any or all of the persons referred to in sub-gection (1) of Section

" p! within hvelve months from the date on which the earlier or

a0

earliest of those applications was made, in respect of the inventio:
disclosed in the basic applications. :
(2) The priority date of a claim of the complete specification
being a claim based on matter disclosed in one cr more of the basic
applications is the date on which that matter was first so disclosed.

{3) For the purposes of this Act, a matter shail be deemed to have
been disclosed in a basic application for protection in & codvention
country, if it was claimed or disclosed (otherwise than by way of
disclaimer or acknowledgement of prior art) in that application, or
any documents submitted by the applicant for protection in support
of and at the same time as that application; but no account shall be
taken of any disclosure effected by eny such doczment unless a copy
of the document is filed at the Patent Offce with the convention
a§phcation or within spch pericd as may be Prescribed after the filing
of that application.”

791. “84. Supplementary provisions as to convention applications.—
(1) Where a convention application is made in zccordance with the
provisions of this chapter, the applicant shall furnish in addition to
the complete specification, a copy or copies of the specification or
specifications, or_corresponding documents, filed or deposited by the
applicant in the Patent Office of the convention country in which the
basic application was made, certified by the Offcial Chief or head of
the Patent Office of the convention country, or ctherwise verified to
the satisfaction of the Controller,

(a) along with the applicaticn or within three months there-
after, or

(b) within such further period after that timme as the Controller
allows.

(@) I any such specification or other document is in a foreign
language, a translation into English of the specification or document,
verified by affidavit or otherwise to the satisfacticn of the Controller

shall be annexed to the specification or document.

(3) For the purpose of this Act, the date on which an application
was made in a convention country, is such date a2s the Controller is
satisfied by a certificate of the Official Chief or head of the Patent
Gffice of the convention country or otherwise, as the date on which
the application was made in that convention country.”

792. “85. Other provisions of this Act to apply to convention appli-
cation.—Save as otherwise provided in this chapter, all the provisions
of this Act shall apply in relation to a convention applitation and a
patent granted in pursuance thereof as they apply in relation to an
ordinary application and a patent granted in pursuance thereof.”

Clause 86—Special provisions ns to vessels, aireraft and land vehicles

793. This clause is intended to replace Section 42 of the Indian
Patents and Designs Act, 1911 which runs in these terms: —

“42. Foreign vessels in Indian waters.—(1) A patent shall not
prevent the use of an invention for the purposes of the
navigation of a foreign vessel within the juxgsdict!on, of any
Court in India, or the use of an invention in a foreign vessel
within that jurisdiction, provided it is not used therein for




or in connection with the manufacture or preparation of
anything intended to be sold in or exported from India,

{2) This section shall not extend to vessels of any foreign State
of which the laws do not confer corresponding rights with
respect to the use of inventions in Indian vessels while in
the ports of the State or in the waters within the jurisdic-
tion of its courts.”

By an amendment effected in 1834, the scope of the section was
extended to aircraft found in Indian territory in similar circumstances.

784. It will be noticed that there are two points of difference bet-
ween the present section and Clause 86, the latter being substantially
a reproduction of Section 70 of the U.K. Patents Act, 1949:—

(1) Whereas Sectlon 42(1) of the Indian Patents and Designs
Act applies to vessels and aircraft of all foreign countries,
Clause 86 is confined to the Vvessels or aircraft of those
foreign countries which happen to be in India for tempo-
rary purposes or accidentally and with which India has
entered into a treaty or arrangement.

(2) There is no provision in clause 86 regarding reciprocity as
is contained in sub-section (2) of section 42.of the Indian
Patents and Designs Act, 1911, this feature being due to the
fact that the provisions of the clause apply only to countries
with whom a treaty, convention or arrangement is in force,
{sce Clause 80).

795. The countries with which convention arrangements exist up
till now are only a few Commonwealth countries.  In the circums-

tances I consider that a clause on the lines of sub-section (2) of

Section 42 of the Indian Patents and Designs Act, 1911 applying to
every forcign country which does not discriminate against the vesscls
or aircraft of Indian nationals or registered in this country, should be
added to the clause as it stands.

796. 1 would therefore recommend that Clause 86 might run in
these terms: :

(1) Where a vessel or aircraft registered in a foreign coun-

in such country comes into India (including the territorial

waters thereof) temporarily or accidentally  only, the

rights conferred by a patent for an invention shall not be
deemed to be infringed by the usce of the invention—

(a) in the body of the vessel or in the machinery. tackle,
apparatus or other accessories thereof, so far as the in-
vention is used on board the vessel and for ils actual
needs only; or )

(b) in the construction or working of the aircraft or land
vehizle or of the accessories thereof;
as the case may be.

(2) This section shall not extend to vessels of any foreign state
of which the laws do not confer corresponding rights with
vespect 1o the use of inventions in Indian vessels, aircraft

“86. Special provisions as to vessels, airceraft and land vehicles.—

try or a land vehicle owned by a person erdinarily resident .

N
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or land vehicles while in the ports or within the territorial
waters of the State or otherwise withim the jurisdiction
of its courts”, ’

Clause 87—Appeals

797, Sub-clause (1).—It seems desirable to prowide in express
terms that no appeal shall lie from the decisions or orders of thé Cen-
tral Government under this Act. A provision on the lines of Section
109(1) of the Trade and Merchandise Marks Act, 1958 is accordingly
suggested for inclusion as sub-clause (1).

798. The present sub-clause (1) might be numbered as sub-clause
(2). The reference to the provisions contained in the various items
{a) to (t) would have to be modified to keep in line with the changed
aumbering I have suggested.

789. Sub-clause (3).—I would suggest that the practice of the
patent offices should be to transmit a copy of the crder of the Con-
troller in every case to the parties, either by personal delivery or to
the agent or to the Advocate by registered post as is the practice of
the Appellate Commissioner and the Income-tax Tribunal under the
Income-tax Act. This would prevent objection being raised on the
ground that the party did not receive intimstion of the order suffici-
ently early to enable him to apply for the copy of the order for the
purpose of appeal. If the procedure of sending ccpies of the orders
direct to the parties is adopted, there would be no need for any pro-
visions on the lines of sub-clause (3). If the copies served on the
parties are themselves authienticated—certified ceples—they might
themselves be used for filing appeals. Certified copies would be need-
ed only in the rare contingency of the coples served, being lost or
mislaid. In those circumstances. there would be no need for a
provision for ‘excluding the period spent in oblaining copies in
computing limitation for filing appeals.

800. Further, under the power given ‘to the High Courts to frame
rules for the procedure governing the hearing of appeals provision
might be made for the extension of time in filing an appeal on the
lines of Section 5 of the Limitation Act. This wouid suffice to cover
cases where the order served on the party is lost, and he is unable to
obtain a certified copy in time. Sub-clause (3) may therefore be

" deleted.

801. If the above suggestions are adapted, the clause would read:—

“87. Appeals—(1) No appeal shall lie from any decision. order
or direction made or issued under this Act by the Central
Government or from anv act or order of the-Controller for
the purpose of giving effeet to any such decision, order or

direction.
(2) An appeal shall lie to a High Court {rom any direction,
decision ar ovder of the Controller undér any of the f{ol-

lowing provisions, that is to say,

(a) any order under Secction 14.

(b) dircction, decision or order under Section 16.
(c) any direction under Section 17,

(d) any dcecision under Section 21.
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(e) any order under Section 21-A.

(f) any decision or order under Section 22.
(g) any decision or order under Section 31.
(h) any order under Section 32.

(1) any order under Section 34.

(j) any order under Section 36(4).

(k) any order under Section 41.

(1) any order under Section 41-A.

(m) any order under Section 41-B.

(n) any order under Section 42-A.

(o) any order under Section 43.

(p) any order under Sé&ction 45(3).

(q) any order under Section 45A.

(r) any order under Section 45-B.

(s) any direction under Section 51(1), (2).

(t) any order refusing to register a document under Sec- - - -

tion 68 (3). :
(u) any order under Section 69A.

(3) Every appeal under this Section shall be in writing and
shall be made within three months from the date of the
direction, decision or order as the case may be, of the Con-
troller, or within such further time as the High Court may
in accordance with rules framed under Section 88 allow.

Clause 88—Procedure for hearing of appeals

802. The procedure for hearing appeals under this Clause follows
Section 23(G) of the Indian Patents and Designs Act, 1911 in provid-
ing thot an appeal shall be heard by a Bench of two Judges. This was
possibly beeause it was thought that no appeal would lie from the
decisions of a singic Judge hearing an appeal from the Controller. The
view which was once entertained by the Calcutta High Court  has
since been overruled by the Supreme Court. Hence there is no
need fer a Bench on that ground. In the report relating to the revi-
sion of Trade Marks Law, [ have considered the relative merits of
appeals being heard by a single Judge or by a Bench i ~otail and
suggested that it was sufficient if appeals were heard by a singie
Judge and Section 109 of the Trade and Merchandise Marks Act,
1958 gives effect to this. The clause may be redrafted on the lines
of Section 109(4) of the Trade and Merchandise Marks Act, 1958.

803. Sub-clauses (2) and (3) are a repetition of the provisions of
Clause 65 and may therefore be omitted.

804. Sub-clause (4).—I would suggest the omission of the words
“save as otherwise provided”, as a rule inconsistent with the Act
could not but be contrary to the provisions of this section as well.

805, 1{ the above suggestions are accepted, the clause  would
read: .

“38. Procedure for hearing of appeals—(1) Every  appeal

before a High Court under Section 87 shall be preferred

by a petition in writing and shall be in such form and
shall contain such particulars as may be. prescribed.

(2) Every such appeal shall be heard by a single Judge of the
High Court:

als

£

- able under:

Provided that any such Judge may, if he thinks fit, refer
the appeal at any stage of the proceedings to a Bench of
. the High Court.

(3) Where an appeal is heard by a single Judge, a further
appeal shall lie to the Bench of the High Court.

(4) The High Court may make rules consistent with this Act
as to the procedure to be followed in respect of appeals
made to it under Section 87.”

Clause 88—Contravention of secrecy provisions relating fo certaln
inventions -

~ 806. This clause reproduces substantially the provisions of Ses-
tion 18(6) of the UK. Act, 1849 [cf. Section 131(Z) cf the Australian
Patents Act].- The offence in question is anslogc:s to that punish-

L3

ﬁection §5(4) of the Official Secrets Act of 1923  under
which the punishment imposed may extend to two years imprison-
ment or fine without limit. I would suggest thz: the limitation of
fine to Rs. 1,000 now appearing in Clause 89 may =2 deleted and the
fine may be without limit. :

807. In passing it may be pointed out that Section 20(5) of the
Canadian Patents Act treats an analogous misconcuct as an offence

‘under the Official Secrets Act of that country.

Clause 80—Practice by non-registercd paicent agen
808. This clause is in line with Secticn £8(2) cf th
1949 and Section 136 of the Australian Act and
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Clause §1—Fslsification of entries in rogister

809. A comparison with the corresponding provisions of Section
33 of the Australian Act or Section 30 of the UK. Act, 1949 or Sce-
tion 83 of the Trade and Merchandise Marks Act, 1958 as to the
penalty for falsification of entries in the register shows that the
punishment now provided under Clause 91 is insufficient. I would
accordingly suggest that taking into account the gravity of the offence
the same punishment of 2 years imprisonment mav be awarded undexi

t)sis clause as in Section 83 of the Trade and Mecrchandise Marks Act,
1938. :

Clause 92—Unauthorised claim of patent rights

810. The punishment provided for the offence appears to be much
too severe for the transgression involved. Under ithe corresponding
provision in the UK. Act of 1948 [Section 91(1) ], the penalty for the
offence of false representation that an article sold is a patented arti-
cle is a fine not exceeding £5, while for the use of the words, “Patent
Office” on the offender’s place of business, the punishment is a fine
not exceeding £20. Similarly under the Australian Act [Section
174 (2)], the punishment for this offence is £160. In the light of
these precedents, I should consider that a fine which may extend to
Rs. 500 would be reasonable and sufficient.

811. There is also ore other matter which I desire to mention:
The gravemen of the offence is a false representation that an article
enjoys patent protection under the law in India. It has, however,
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w0 pe remembered that imported articles sometimes bear the mark
“Patent” or “Patented”, words émployed to indicate that the article
has obtained patent protection in the country of {ts manufacture. On
the clause as it stands, it is possible that even in these cases & person
‘who sells such articles would be guilty of an offence because there
is no subsisting patent for that article in India. In this respect, the
provisions contained in Clause 174 of the Australian Act appear to
.me {o be not open to this objection and therefore preferable to the
dorm adopted in Section 91(1) of the U. K. Act on which the clause
#s based.

812. I would therefore redraft the clause to read:

“92. Unauthoriscd claim of patent rights—(1) If any person
falsely represents that any article sold by him is patented
in India or is the subject of an application for a patent in
India, he shall be punishable with a fine which may
extend to Rs. 500. :

{2) For the purposes of this section— .

(a) a person shall be decemed to represent that an article
is patented in India if there are stamped, engraved
or impressed on or otherwise applied to  the article
the word “patent” or “patented” or some other word
or wards expressing or implying that a patent for the
article has been obtained in India, and

(b) a person shall be deemed to represent that an article
is the subject of an application for a patent in India,
if there are stamped, engraved or impressed on.  or
otherwise applied to, the article the words, “patent
applied for", “patent pending” or some other word or
words implying that an application for a patent for
the articlec has been made in India.

Fxplanation.—The use of the words ‘“patent”, “vatented”,
“patent applied for”, “patent pending” or other word or
words expressing or implying that an article is potented
or that a patent has been applied for shall be deemed to
refer to a patent in force in India, or to a pending appli-
cation for a patent in India as the case may be. unless
there is any accompanying indication that the patent has
been obtained or applied for in any country  outdide

India.”

«Clause 93—Wrongful use .of words “Patent Office”

813. Although under the corresponding
U, K Act of 1949 and Scction 173 of the Australian Act, 1952-19585,
the penalty for the offence is limited to a mere fine, the punishinent
under Section 82 of the Trade and Merchandise Marks Act 1958 for the
<orresponding offence includes imprisonment for six months or fine
or with both. Having regard to the prevailing conditions in India, 1
would suggest that the clause may be amended on the lines of Section
82 of the Trade and Merchandise Marks Act, 1958.

. Clnuse 94—Refusal or failure to supply information

814. There are two points to which I would advert in ¢onnection
wvith this elause. The first is as regards the penalty imposed.  The

section 91(2) of the -

&9
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sccond is as t¢ what other consequences whick a f{ailure to supply
information or the supplying of false information ought to have
upon the continuance of the patent; in other words, whether the
penal consequences of a failure to obey the directions of the Con-
troller should be confined merely to the punishment of the ¢ffender
or whether it ought not to extend to affect the patent itself in con-
nection with which this refusal was made or imcorrect information
furnished, or the interest, if any, of the offender in the Patent.

815. In regard to the first matter, namely, the punishment, I

. would draw a distinction between a mere refusal or failure to sup-

ply information without lawful excuse, and the cupplying cf infor-
mation which is known or has reason to be believed to be false.
Whatever justification there might be to imposz a pufiishment of
froprisonment in the latter case, I do not consider that a mere refu-
sal or a mere failure to furnish information which is called for by
the Controllér cught to subject the offender to a punishment of im-
prisonment. In that class of cases, I would consider that the im-
position of a fine not exceeding Rs. 1,000 would te ample.
[

816. In cases, however, where information is cisclosed but is
deliberately f{alse. a punishmment of imprisonment would seem to
be called for on the analogy of a false statement con oath. For this
purpose, the rules might prescribe that the patentee or o licensee—
exclusive or non-exclusive—who is called upon 2 {urnish informa-
tion and who does so, should affirm the truth of that staternent by
having an affidavit sworn to before an officer competent to adininis-
ter an oath. The information furnished should be in the form of an

annexure to the affidavit affirmed before such an officer.

817. The next point is as to whether the f{ailure to disclose the
information or the furnishing of false informaticn should not have
consequences upon the continuance in force.of a patent or on the
interest in the patent of the person failing to give information or
giving false information. Having considered the matter carefully 1
have reached the conclusion that it is not practicable to devise a
scheme which would confine the cffect of such an added penalty tc
the party responsible and that there would have to be an eclaborate
provision for the protection of innocent persons. 1 have therefore
considered it proper to confine the penalty to the fine and imprison-
ment as alrecady indicated. - :

818. The clause may be redraflted to read:—

“94. Refusal or failure to supply information.—(l) Any per-
son whe refuses or fails to furnish to the Controller any
information or staiement which he is reguired to furnish
under Scction 105 shall be punishable with fine which
may extend to Rs. 1,000

(2) Any person who being required to furnish information !
referred to in sub-section (1) furnishes such information
or statement which is false and which he either knows or
has reason to believe to be false or does not believe to be
true, shall be punishable with imprisonment which may
extend to six months or with fine or with both".
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Clause 85—Contravention of provisions of Section 88 by officers and
employees of the Patent Office.

819. I do not consider there is any necessity for the provision in
Clause 95, If there is a breach of discipline on the part of an officer
or an employee of the Patent Office, he miiht be suitably dealt with
departmentally and that ought to suffice. This clause may be deleted.

Clause 96—Offences by Companies

820. This clause corresponds to Section 93 of the U.K. Act, 1948
1 would however, suggest that the provision might be redrafted on
the same terms as Section 88 of the Trade and Merchandise Marks
Act, 1858.

Clause 97—Restrictions on employees of Patent Office as to right or
interest in patents.

821. The clause is in order.

Clause 98—Officers and cmployees not to furnish information ecte.
822. The clause is in order and may stand as it is.

Clause 99—Avoidance of certain restrictive conditions

823 This clause in terms reproduces Section 57 of the U.K. Patents
Act, 1949, The object of the provision which dates in the U.K. from
1907 (vide Section 38 of the Patents Act, 1907) is to ensure that
patent rights are not made an instrument of a monopoly wider in
scope or longer in duration than that afforded under the patent by
the statute. In the United Kingdom it was however, found that the
provision in the Patents Act was not by itself sufficient to meet the
myriad forms in which restraints on trade which were injurious to
public interest were devised and built around patent grants and even
without reference to Patents. This evil has been sought to be coun-
tered by recourse to special legislation—The Monopolies and Restric-
tive Practices (Inquiry and Control) Act, 1948 and Restrictive Trade
Practices Act, 1956.

824. In paragraph 203 ante, I have already indicated my opinion
as regards the desirability and necessity for directing an investigation
by a special commission as to the extent to which monopolies and
restrictive trade practices prevail in this country in order to devise
suitable machinery for eradicating the evil.

825. Leaving aside these larger questions, there is no doubt that a
clause of this sort wauld operate to minimise certain forms in which
atentees usually attempt improperly to extend their patent rights.
t is therefore very essential that the clause should be {ramed so as
to be froe from ambiguity and leave as few loopholes as possible to
evade its provisions.

326. Speaking of the language of Section 38 of the UK. Act of
1907, the Swan Committee saidi— ’

“Section 38 proved of little value, owing to the ease with which
its provisions can be evaded. The meaning of the section
is far from clear, and its wording is so limited as to provide

e

easy means of evading and defeating the object with which

- the section was inserted in the Acts. It is not difficult to-

frame a contract which is highly restrictive in its operatjon,
while remaining within the letter of this section. Anrappli-
cant for a licence may be confronted with the choice of
‘ acceptving a licence on these restrictive terms or going
without”. (Second Interim Report paragraph 35).

@
827. Section 57 of the Act of 1949, however, which replaced thi
section is not very different though the scope 'and ope‘{a?ic?rseof %ﬁ
grovismn have been slightly extended. The criticism to which the
PR wan Committee subjected Section 38 of the UK. Act of 1807 is, I

should consider, applicable though not in >
57 of the UK. Act of 1040, © the same measure to Section

828. I set out the provision of Clause 89 in a gestionnaire which
was circulated to persons interested in patents ard I enquired as to
whetber this provision was (1) necessary or (2) sufficient. Almost
unanimously the answer was that it was both neceszary and sufficient.
I am however, not persuaded that the precise implications of the

_ provision, the ambiguity in its language and the ease with which it
could be evaded were fully realised by those =who answered the
questionnaire. .

828, There has been just one decision in which the i

this provision has been considered, vide 71 RP.C. 1 :Tégff‘wifi;:gzli’lg:ngf

b facturing Coy. Ltd. v. Tungsten Electric Coy. Lid.}. Keeping in mind
the contentions that were urged in that case and the construction
which Pearson. J., was inclined to adopt of the waords used and also
bearing in mind the loopholes pointed out by others (vide e.g. Blanco

@" White, Patents for Inventions at pp. 266 to 270), I would redraft the

clause as follows:

“99, Avoidance of certein restrictive conditions.— (1
not be lawful to insert— (D) 1t shall

(1) in any contract for or in relation to the sale or lease of
a patented article or of an article made by a patented
process, or

(i) in o licence to manufacture or use a patented article, or

(iit) in any lease or licence to work any process protecte
by a patent; '

a condition the effect of which may be—

he (a) to require the purchaser, lessee, or licensee to acquire
{rom the vendor, lessor, or licensor, or his nominees, or

s to prohibit him from acguiring or to restrict in :'my
ble i manner or to any extent his right to acquire from any

person or to prohibit him from acquiring except from
the vendor, lessor, or licensor or his nominees, any
article other than the patented article or an article
other than that made by the patented process; or

_(b) to prohibit the purchaser, lessee or licensee from using,

or to restrict in any manner or to any extent the right
of the purchaser, lessee -or licensee, to use an article

. other than the patented article or an article other-than '

that made by the patented process, or whick i-



esh scsaur censo to supply such new parts of the patented article as may
suImInees; veor il T or his " be required to put oFx)' keep it in repair.

(¢) to prohibit the purchaser, lessee or licensee from using, (6) The provision of this section shall apply to contracts made
or to restrict in any manner or to any extent the right before the cornmencement of this Act, in so far as any res-
of the purchaser, lessee or licensee to use any process trictive conditions declared unlawful by this section con-
other than the patented process; tinue in force after that date” ’

and any such condition shall be null and void. <)

(2) An agreement between the vendor, lessor or licensor and

s

830. The principal changes I have made in my redraft are:—

the vendee, lessee and licensee respectively for or in relaw’

tlon to the purchase or use of the articles o esses
specified in any of the foregoing sub-clauses (ra)pro(%) or
(c) shall be a restrictive condition falling Mmin,eub-aec;
tion (1) notwithstanding that such agreement is made
before or after the contract relating to the sale, lease or
licence i the pstented article or process, and whether or
not the restrictive conditions are embodied in such sale
lease or licence as the case may be,

(3) In proceedings against any person for the infringement of

a pa.tcnt‘, it shall be a defence to prove that at the time of
the infringement there was in force a contract relating to
the patent and containing a condition declared unlawful
by this scction, provided however, that this sub-section
shall not apply if the plaintiff is not a party to the contract
and proves to the satisfaction of the court that the restric-
tive condition was inserted in the contract without his
knowledge and consent, express or implied.

~

Anyvcontmct for-the sale or lease of a patented article or
for licence to manufacture, use or work a patented article
or process, or relating to any such sale, lease or licenco
whether made before or after the commencement of this
Act., Inay at any time after the patent or all the patents by
which the article or process was protected at the time of
the making of the contract has or have ceased . to be in
force, and notwithstanding anything to the contrary in the
contract or in any other contract, be determined by the
purchaser, . lessee, or licensee as the case may be, of the
patet:nt on giving three months’ notice in writing to the other
party.

i

The provisions of this sub-scction shall be withoul”prcjudicu to
any right of determining the contract exercisable apart

from this sub-section.
Nothing in this section--

(a) aﬂeqt; a condition in a contract by which a person s
prohibited from selling goods other than those of a
particular person; ' )

-(b) validates a contract which, but for this section, would
be invalid;

(c) affects a condition in a contract for the lease of, or
leence to use, a patented article, by which the lessor

“i

or licensor reserves to himself or his nominee the right
‘ ° e the .

i,
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(3)

(4)

(8)
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The characterisation of the improper restrictive condition
in the opening para of the clause as “unlawful” instead of as
vold. This was because {t was doubtful If a condition
which {3 void by virtue of a statute would avoid similar
terms in a foreign contract, Le, those to which the proper
law of contract would not be the Indian law. Bearing in
mind that most of the Indfan patents are held by foreigners,
this appeared to me to be matter {or serious consideration.
The form I have adopted is derived from Section 38 of the
UK. Patents Act, 1907 the language of which has been
adopted in Section 112 of the Australian Patents Act, 1952—
1955, :

Sub-clause (2) has been framed to counter any attempt to
evade sub-clause (1) by resorting to different or separate
contracts (1) for the sale, lease or licence of or under a
patent and (2) the restrictive conditions regarding the
acquisition or use of unpatented goods or processes.

Sub-clause (3) has been strengthened as compared to sub
clause (2) of the Bill in that the onus of proving want o.
knowledge or consent is thrown on the plaintiff. which is
reasonab%e since he would be in a better position to lead
evidence on the point than the infringer-deiendant.

Sub-clause (4) of my redraft is not in the Bill. 1ts language
is-derived from Section 58(1) and (3) of the U.K. Patents
Act, 1949 with, however, this variation that the option to
determine the contract is not available to the patentee. As
the rule embodied in Section 58 of the UK. Act has been
designed to countcr attempts by patentees to extend the
duration of their patent monopolies beyond that allowed
by the statute, it stands to reason that the ovtion to avoid
such.a contract should be confined to the other party. For
the same reason, I have omitted the provision for compen-
sation in the event of the determination of the contract to
be found in Section 58(2) of the U.K. Act, 1949,

Sub-clause (6) makes provision for the retrospective opera-
tion of this clause to agreements which, having been made
before the commencement of the Act, continue in force
thereafter, In this respect, it makes a departure from the
Bill which by Clause 115(2) (d) expressly confines Clause 89
to agreements entered Into after the new Act. I do not,.
however, consider this proper or necessary. When once
it s conceded that these are restraints.on trade which are.
contrary to public policy and public interest, I do not see

I PRE T 4
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" might be brought into force some reasonable time, say
three months after the rest of the Act so that parties might
‘refashion their contracts so as to take them outside the
provisions of the clauce,

(6) I have omitted sub-clause (3) of the Bill. The basis of
sub-clause (1) is that contracts containing such conditions
are unreasonable restraints of trade an are, therefore,
contrary to public policy.  Such conditions are, however,
agreed to by purchasers, lessees and licensees because of
the superjor bargajning power which patentees enjoy by
virtue of the mongpoly conferred on them by law. Ify this
is so, it is somewhat fllogical to provide what in effect is a
loophole. for such covenants being entered into and enfore.
ed.  An unreasonable 'restraint on trade is not merely
unfair as between the parties but {s Injurious to publie
interests and I, therefore, consider that sub-clause (3) of
the Bill should be deleted. I have already pointed out
that when the clause which ultimately became Section 38
of the UK. Act of 1807 was originally introduced into the
House of Commons, and in the Bil] as it'emerged from that
House, the matter contained in sub-clause (3) was asbsent
and that it was in the House of Lords that the two provib'»
sions were added. I have further stated that the existenca
of these provisions in the U.K. Act have practically nullified
anq rendered ineffective the provision contained in the
main body of the Section. This is an additional reason why
I recommend the deletion of sub-clause (3). Sub-clause (4)

{s only consequential on sub-clause (3) and should also be

deleted.

Clause 100—Fees

831. T would suggest a,modification of sub-clause 2
?ésgr:cuon 127(2) and (3) of the Trade and Mercha.nfiigeofiatx}');s lglc?

Clause 101—Privilege of reports of Comroﬁer‘

832. Clause 101 reproduces Sectlon 60 of the Ind; Pa
Designs Act, 1911 with a proviso which is t fn Latents and
- the UK. Act, 1040, © * taken from Section 9.(2) of

Clause 102—~Restriction upon publication of specification

833. I would suggest that the provisions in Claus
may be combined and the present Clause 102 bo nur;?bc}rgeld Hagdsgzg
clause (1} of the re-drafted Clause 101 and the present Clause 101 as
sub-clause (2) of that clause on the lines of the UK. Act with a slight
gh ange to meet the requirements of Clause 23. ~ In my notes to Clmgl"e
23, I have indicated that in cases of a plications for grant of atengm
W regard Lo which secrecy directions have been imposed by th% Con-
troller, the Central Government should have the right to fnspect the
complete specification at any time before jts acceptance in order to

R
"

4

The ciause may be redrafted as follows:— ;

“101. Restriction upon publication of specifications ete.—(l)

Subject to the provisions of Section 23 of the Act, an appli-

cation for a patent, and any specification filed in pursuance|

thereof, shall not, except with the consent of the applicant,f&

be published by the Controller or be open to public inspeci

tion at any time before the date of advertisement °!i
acceptance of the application.

(2) Reports of or to the Controller made under this Act ghall|
not be open to public inspection or be published by the!
Controller, and such reports shall not be liable to produe-:
tion or inspection in any legal proceeding unless the Court
certifies that the production or inspection {3 desirable in the:

interests of justice, and ought to allowed:

Provided that the Controller may, on application made in the ; clu
prescribed manner, by any persca, disciose the result of nat
any scarch made under Section 12 of this Act in respect of st
any application for a patent where the complete specifica- ; cor.
_tion has been published”. e fur

. to «
Clauso 103—Publication of patented inventions stat,
834. This clause is a reproduction of Section 238 of the Indian 8

Patents and Designs Act, 1811 and corresponds to Section 84 (1) (d) of
the U.K. Act, 1849 and Rule 145 of the U.K. Patent Rules, 1949. The
provision corresponds to Section 175 of the Australian and Section 127
of the Canadian enactments.
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838. The following redraft of the clause seeks to give effect to this | COM_I’\
recommendation: — J

“103. Publication of patented inventions.—(1) The Controller |/
shall issue periodically a journal to be called the Patent
Office Journal and shall publish therein all such particulars i
of anlications for patents as are required by this Act to be |
published and all such other matters as are directed by

this Act or the Rules made thereunder to be published |

therein and such other matter and information relating to |

Patents, Designs and Trade Marks as may appear to If:im ;

to be useful to the public.

835. In this connection, I would suggest that there might be as in
the U.S.A. the publication of a combined journal for Patents, Designs
and Tracde ,margs as Government has now decided to amalgamate the
Patent and Trade Marks Offices.  (See section 4 of the Trade and
Merchandise Marks Act, 1858). This offlcial journsl may contain all
notifications, advertisements and other maiters required to be pub-
lished under the Patents Act, the Designs Act and the Trade and
Merchandise Marks Act.

(2) The Controller may also prepare and publish in such form
as he deems expedient indexes and abridgements of specifi-
cations, catalogues and other works relating to inventions
and patents as may be prescribed or as he thinks fit.”
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viause 104—Powers of Controller to correct clerical errvors

837. I have already discussed i
: ed in my notes und
:c;c:g; oifn t?gng:\é\;&iz;nttv tla& v&s;e;i ir{. thte CoFtrol]er t?)r c(o:xl-?ggf c?zritc}ﬁ
pplication for a patent
levant documents. I have suggested a draft ofpth:ee claax?s(é Z;hcf ritr?;

numbered Clause 69A. vi .
o e deloied [ Vview of this, Clause 104 Is unnecessary

ment of!
’ 1 Clause 105—Power of Controller to call for information from patent
;g; dwntheé 838, Opinion has been expressed that thi visi .
s pr
,producz g}’g g)?ggs(;l\}:rﬁtc%;saelé iOSrtgetI‘éOdical statements frgrr? t}f‘eogatiﬁihgg
e Cour ; . e commercial w
~» in the in India might prove a burden rather than ;xikég%a?ft;}é: 121\1,3“810;;

for this reason this provision gh

i ould be omitted.
ﬁlm 1pax‘ti'culars as to the user submitted by the paté;tfc %igig oot
c uts ve licensee could not be the subject of scrutiny or cross cami-
nation by the Controller so that one could not be suregtiaea}éart?\xf:

5 to .
Ei?ﬁca- Zzizreexzxfnt?t fgvggisskig?e(?yt }:.hte 1patentee or the exclusive licensec were
o . at {t was possible that the patentce might
furnish un e or incorrect statements with a view to enable hi
0 o ont any applicant for compulsory licence with the i ot
statements when the time for this arose. Reorrect
Indian 839. There h
g 838, yxic_ere others who expressed the opinion t i
9.( roe %;tgogget}?fpyx.,logs of this clause would coxr?pel ma;&gfggtr?lfélrinis
. Lo : disclo uponcnthé;a\5O§{a§x'reatihandlthat'if this requirement were in-
Tl e Rk er close down than to continue to work
the patent. 1 om }? inclined to take this threat seriously. I am
s in also not sat Sdisadéa?liaé};et pr&vxsxon would be cither useless or
S eciens il Ty o the general public. Most of the in-
e he | dustries vhich patents are worked are covered by th i
the Industries (D o) Act of 1951
3 and _ (Development and Regulat A
4 under which manufactu ' e ) e ot
de Tl le rers are bound to furnish to G
A particulars as to the workin d i e
- parliculafs 28 e ° g and other details of manufacture,
e P Be: furx;lshin. provides for a sufficiently deterrent punishment
shing falsc statements as to the workin i b
‘ ] of the in
. ‘ %fr?ttxiﬁltg; ?; ;};%ixi‘egsgfdl feci} tklmt this profision‘will \éf:zgloen tt})xz
ot . ‘ > ed particulars as to the actual
the invention. It would enable hi i e oning of
L im to dispose of quickl
jently applications for com i S
: lic s pulsory licences and end
oller e P e endorsements of
iroller o ght"” under the re]evapt clauses of the Bill,
iculars ; . Further, particulars as to worki e i i
4 to be useful {or statis'tical purposes as at prelslzzitof\;hecstlirg:?uon N
t?(-ihb:é of the extent to which patents are being worked ©.can be made
Jlishe |
ting to . 841, Tho latter objection scems to be rath 3 '
o him 3&i0rmntmn which the Controller requires undcerr i?l?sggc?ggtsidu wsng
¢ “extent to which the patent is commerciall in In
' ' . vy worked i ia"
. torm ;gg :}t:chbxrleormation is generally disclosed in the Direcctlor:' Ifa:(ggri
i 8 ¢ balance sheets of the companies and do not involve the dis-
v osure of any trade sccrets, No legitimate exception could there-

be taken to any provision under Section 105.

@y

%

i
ﬁnwﬂ

295

842. On the clause as it stands the Controller might require in-
formation as to working only from a pateniee or an exclusive
licensee. 1 consider this insufficient to achieve the purpose of the
clause. The patent may be worked not by the patentee but by a
non-exclusive licensee. In such case, it is possible that fhe patentee
might not be in a position to furnish particulars as to the extent to
which the patent has been commercially workad in India. If in such
o case the Controller cannot require the noo-exclusive licensee to
furnish information the purpose of the clause would fail. There
does not appear to be any logical principle behind the exclusion of
the non-exclusive licensee from the operatiod of this clause. After
all, the clause is designed to find out the extent of commercial
working of every patent and as a patent couid be worked by exclu-
sive as well as non-exclusive licensces, there is no reasen why the
latter should be excluded from the scope of this clause. I would,
therefore, suggest that for the words “an exclusive licensee”, the
words “a licensce, exclusive or ctherwise” may be substituted.

943. T would also suggest that for the worcs “the patent has been
commercially worked”, the words “the paterzed invention has been
commercially worked" may be substituted.

844. 1 would accordingly recommend the retention of this clause
with the modification I have suggested which is carried out in the
following draft.

«105. Power of Controller to call for information from
patentee.—~The Controller may, at any time during the
continuance of the patent, by notice in writing, require a
patentee or a licensec, oxclusive or otherwise, to furnish
fo him within two months from the date of such notice
or within such further time as the Controller may allow,
cuch information or such periodical statements as to the
extent to which the patented invention has been commer-
cially worked in India as may be specified in the notice.”

Clause 106—Service of notices, etc. by post

'845. This clause is the same as Section 73 of the Indian Patents
and. Designs Act, 1911 and corresponds to Section 67 ¢t the UK.
Patents Act of 1949.

The word “pre-paid” may be inserted before the word “post”. o

Clause 107—Declaratioen by infant, lunatic, ctc.

848. T would suggest that sub-clause (1) might be amended by

the substitution of the word “minority” for the word “infancy” in

" line 10 as the word used in the Indian Contract Act and in the Indian

Majority Act is “minority” and not “infancy", and the addition of
ihe word “lunacy” immediately after the word “minority”.

Clause 108—Sccurity for costs

847. This clause corresponds to Scction 74-A of the Indian Patents
and Designs Act, 1811 and Section 82(2) of the UK. Act of 1949. The
rofcrence to the High Court may bo deleted {rom this clause as ir,
any event High Courts have the power ta roammre 20g

e




g&éu&ﬂy“fd?‘"‘thq bayrent of costs under the Civil Procedure Code
will be attracted to proceedings under this Act ang
/1t 1S necessary to provide only for Pproceedings  before the Con.

vClausa 109—Transmission of coples of specification, etc., and inspec.
M tion thereof

848, This clause reproduces Section 72 of the Indian Patents and
Designs Act, 1911. I would suggest two minor drafting changes,
namely, for the word “appointed” the word “specified™ may be

substituted and for the words “approved by" the words “with the
epproval of", ,

Clause 110—Information relating to patents

849. This reproduces Section 59-A of the

Designs Act, 1511 ‘and substantially Section. 78 of the U.K. Act, 1948,
The present clauss; may be retained and the documents which
‘should be open to inspection and of which coples could be had may

be specified in the ruleg as in rule 137 of the UK. Patent Rules, 1948,
Clause 111—~Loss or destruction of patent

850. This corresponds to Section 39 of the Indian Patents and
Designs Act, 1911, Section 80 of the UK. Act of 1949 and Section
71 of the Australian Patents Act, 1952.55. 1 would suggest two
minor drafting changes in this clause so as to make it read:—
“111. Less or destruction of patent.—If 4 patent ig lost or

d;;trqud, °r its non-production is accounted for to the
satisfaction of the Controller, the Co
time, on application made in the

cause a duplicate thereof to be sealed
applicant.”

prescribed manner,
and delivered to the

Clause 112—Models to be furnished to Indian

851. This clause reproduces the bresent Section 41 of the Indian
Patents and Designs Act, 1911 corresponding to Section 47 of the
UK. Act, 1907. ere is however no corresponding provision in the
present UK. Act, 1949,

o ‘ ! appears that litt]e use has been made of
- this section and I would therefore suggest its deletion.

Clanse 112-A—High Court o make ruleg

852. I would add g new clause empowering the High Courts to
make rules in respect of broceedings b

efore them on the lines of
Section 110 of the Trade and Merchandise Marks Act, 1958 )

“853. 112A. Righ Court to make rules—The High Court may
e rules consistent with this Act as to the conduct and procedure
respect of all proceedings under thig Act betore it

Clause 113—Power ¢ make rufes
854, This clause has to be

Museum

revised in t

he light of .
fontained in the several clauseg of the Bil] ag ﬂﬁnllsoed.thiignrggiflg

eaving it untouched,

Loy

y b atents. -
Clause 114—Special provisions relating to certam p

visions as to patents granted
lause contains special pro - s granted
befc‘iigt?;liefe?/ant dates in Part B States and in merged

may be retained.
Clauge 115—Repeal, saving and transitional provisions

1
t ddition of the
. 2) (a).—I would suggest bpe a e
85)6"‘5,:;;‘;5%:2?1502“( i)n (th)e sub-clause to make Iée clea:e :I};:é g;c:ﬁ)e
:i;ogpecially rovided, all patents in force would gov
provisions of this enactment.

end the deletion of this
. Sub-clause (2) (c).—I 'would recomm .
nub?gausg for reasons stated in the notes on Clause 50

e 96, T ot e mend. the delesion of ihis subslavse. O
1d recemmmen k .
Clause g%fe:z;:e (2) (e).—As I am recommending thgn contieréléstmn_
of gnsgopgosigion proceedings before grant, this clause is unnecessary
and may be deleted.

ded the deletion of
—I have recommernded th
860. Sub-clanse @) (g_). he extensicn of the term of a
: i visions for the ex . )
Clause 30 thmakir;\gmlc)ir?hat the patentee had not made suﬁ;xtergepczf;‘l:;
Riming he s garnal termm of 16 years. Since Lhe:‘e x_x:xg_ De ca Ec
dL;lrmg thteenrtlg;s have had the term enlarged by Agyx.igglrle e e
Seotion 15 i nd Designs t, 1 ' vin
i Indian Patents a 5 ) 19 ing
S?Ct};(tmb;sinosfertt}éz% in their favour as S.Ub-{‘laLj_-i (tgg) saving the
zr;;(ltgended tez:ms from the operation of the new Act.

i - se (2) and (3) of Clause 58 em-

8a1. Sub.»ckf]usiiezl(i]c)é;;%gbtod?r;lsvt?tu(tée) a sui-‘.\for ir}fringement_hand
fo recove ed}tc vy es. But for these sub—clguses even in a case slfv grg
palirrdénd igsag afted with his rights in fa";our cf an GLEUS}V
a patenteﬁ_1 atgntee alone could sue, with t*s result thag, 1axix.ng
lxcengee, ; ';rjmal damages he would recover only such nom‘ma 'gug
P npn;u. er, while the exclusive licensee who i;aad sust.a;]ne‘
f‘rzrin t}:;eshnbsrtlgr%*iavl damages by the infrir;lgemfritt ‘ggut.k?eb&v‘:fmlt)e?:é
Sremod ; iti is state of
e o ftn lxz ?oarrtgmiiir;cr;;;ggs?a%ct of affairs that sub-claugesz
o mfrmBger.f Clause 58 have been designed. I do not see ainy p}?imh
) and‘(t.) ¢ the scope of these sub-~clauses in the manner in v}' tlcxe
f? irsesdté;% 125 the saving clauses and »zg)uld gxt(e3r;d t;xfe éf:@:eosg he

isi i in sub-clauses an _

1§?x¥:f§2rr§ercxgsm§é¢§riit?ed before the commencement of this Act.
Sub-clause (i) may thqﬂggfore be deleted.

G i estion  of existing
) -claus 2) (j).—There is “no qu
tag%éeiul})xac\r?#gca(v)ested right regarding thgz amoltlm; pag?tlélre tgz
p}? ; for obtaining a renewal. Pavments which fa -L}e T e
go?nn;negceme.nt of the Act should be regulated by the new Act.
z-m‘buclause may be suitably modified.

FIRST SCHEDULE

. i i l fons by which
Fees.—My recommendations include suggest
thesggétggfsbﬁggg would render greatly increased service to the
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Jioor HVENIors, and the public generally, The
““EECSUON made Fegarding the scope of €Xamination, as weJ] as the
o »

864, In regard to the quantum of enhancement, I would refer to
three Matters ;

(1) In general the feag might be fixeq on the lineg of the UK,
Rules of 1958,

(2) As regardg renewasl fees, 1 would prefer the amount being
increaseq every vear instead of the same being constant for 4 Yyears
8s at present,” | might mention that in the UK. under the UK.
Patents Rules, 1958, ag well as in Swu,zerland (Section 108 of the
Act of 1954) the fee Payable for renewal jg increased CVery vyear,

urther, would Fecommend thyy rehewal feeg po made Payable
from the third year and not merely from the fifth  year as in the
Indian Patents ang Designg Act, 1911 The-rule

“Where g principal patent ig granted later thgp two  vearg
from the date of the patent application, the fees which
ave become due in the meantime may be paig Within g
term of three months from the official date of the recorda]

Incidontally I would Suggest that the “year” for the determing-
tion of the date when renewal fee should be pai i

ventiona] Year, say, the calendar year or breferably the year begin-
Ning with the Ist of April following the date of the patent instead of

(3) As explained in the notes to clause 115 (2) (j) T do not see any
impropriety in an enhanced rencwal fee being charged for 8 patent
t

.

Yours x’aithquy,

N. RAJAGOPALA AYYANGAR,
MADRAs;

The 14th Septemper, 1959,
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} ' APPENDIX ‘A’

TasLE (1) ((Vide paragraphs 26 and 136)
Comparative Table of Applications for Patets in [ndia during the periods (a) 1930—38: (6) 1949—58

{ .
: i

1930—1938
' 3 . . 1649—1958
Total
v L LB LD Tl
: of applicatio Indi e L] v Y
P " other thaa | Year of applications |, Indians  other than
: filed Indians
1930 .. . 1
i 99 114 985 g9 - . 1,725 345 1,380
i 1931 . . . 940 1 '
H 19 * . 1939 ’ T 1,851 352 1,499
: 2 . . .
3 928 162 766 1951 . . . 2,108 422 1,686
% %933 < 954 X
L ren » L I 2,272 473 1,799
b . . . 1
, - 4007 203 8a4 1953 . . . 2,235 406 1,829
1935 - . . 80 '
6 ’ ’ 150 B4 1954 ’ ’ : 2497 403 2,094
E 193 . . . 8
1,06 199 869 1955 . . . 2,736 403 2,333
1937 . . . 1,246 : ‘
. »24 202 1,044 1956 . . 3,067 482 2,585
193 . . . 1,2
: 3 220 1,023 1957 . . . 3,456 527 2,929
1939 . - . 1,060
s 238 822 1958 . . . 33572 529 3,043
| 10,525 8 o)
0523 1’ ofz(mﬂ” 8,723 25,519 4,342(17%) 21,177
| A
- 2@ @ (ﬁ‘ RS R %
. , o ’
E? i & e @
APPENDIR <A°
Tasts (2). (Vids Peregraph 26)
Paterts Grarted From 1950—57—analysad according to the subject of the bventiors
Chemical Metallurgy Pood cte. Englneering Textile Mizcellaneous
Industrics Technology
. Year 1nd. Forgn. Tom! Iod. Forgn. Total Ind. Forgo. Total Ind. Forgn. Total Ind. Forgn. Total Tod. Forgn. Total
1950 . . . 13 271 284 10 72 8z 22 1ir 133 48 s6o 608 4 90 94 48 275 323
1951 . . . 33 378 411 7 76 83 33 87 121 70 509 579 4 111 13§ 73 T 414
1952 . . . 16 414 450 7 91 98 18 77 95 45 409 454 w0 114 134 s0 294 344

7 35t 378 6 73 79 30 129 159 68 617 633 12 110 122 77 291 368

‘1953 . . . 2
!954 . - . 44 409 453 15 131 146 31 341 372 so 330 389 25 146 17T 93 209 301
1935 . . . s6 448 504 11 100 118 8 410 478 44 368 413 14 135 149 64 203 S
1956 s a4 am s;3 2 8o 81 30 402 433 37 47 s T s14 121 43 278 330
1957 . 65 6s6 74 10 6 g9 8 st 59 109 884 993 T4 13 139 43 279 34
TotaL . 311 3406 3717 63 G692 760 222 1628 1850 471 4133 4624 100 045 1045 491 3189 2880
Total number of patents granted - - - . 14,656,

Total aumbe: of patents grented to Indizns - . 1,663—{11-3 pcr ceat),
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APPENDIX A’ A APPENDIX €A

TABLE (3) (Vids Paragraph 136) Tams (4) (Vide Paregraph 16)
Applicstiont for Paseps, relating to Drugs and Pharmaceuticaly

. ; iovics in force on the Iz April, 1959
u Nember of Pt o e F g e s Pasisioe :
. Number of applications N U. S A R . . . 115
Year . . N ‘ ) . . 2
Indian Forelgn Toras é & Switzedand)] . . . . 11
v Prnse . . .. 8
1947 I 13 143 153 Germany - T 8
1948 ' : ' : : 7 £at 128 Denrmark A 7
1949 e s 139 re4 Indisg . . . . - 5 B
) e & 152 159 o 4
f;:;{‘ 1951 . . . . . 17 203 20 f Netheslends . . . . a .
i 1952 . . . . . 18 214 243 Jspan . X . i . 3
e 18 267 288 Aoswa) . . . . s '
195 e @
o 4; 19;: . . . .. . x: k ::: I :: ‘: Tow! . . 193
B 13 476 5 O G
1957 oo s 543 §58 .
& =

304 o - 305




