APPENDIX <A’
TABLE (5) (Vids Paragraph 16)
Number of Patenss in Jores on the 144 Jaruary,: 1958’
Total number ' . . 13,774
Owned by Indians . . . 1,157

~Owned by Indiang and Forelgn.

crs jointly . 21

Owned by Toreigners . . 12,596

APPENDIX <A
TABLE (6) (Vide Paragraph 26)

Number of Patents more vhan four year old and in force e the 154 Janzazty, 1958

— ) , —_—
: ! Owned by
! f\.“"‘,\“—-—'\
Year : No. of ) " Imdiang and |
Patents Indians Forcigners | Foreigners
wintly i

i ; i
—_— —_—

1932 { . . 2 ) - § ..
1933 . K
1934 . . . 1 . . 1
1935 . . . 2 ' . . 2
1930 . . . [ . .. 1
193~ . . . 64 14 L 50
193 . . . 11, ! i ot SN
1930 . . . 127 30 .. 97
1942 . ; . ‘ N¢ ‘ 1 1 69
1941 . . - 9C ; I 1 i 75
1942 - . . . : 72 [o} . i 63
1041 . . . 136 ’ 4 .. . 132
1944 . . . v 226 : 17 .. i 2¢9
1945 o B 363 x7 . : 336
1946 S 556 26 7 ; 523
1947 . . . : 600 : T4 .. : 586
1948 . . . 701 ; 25 .. ) 676
1949 o . 641 : 44 .. : 597
19350 . . . 706 70 .. 720
195 . . 1019 . 20) . 950
1982 . . 1208 : oT 1 1100
1957 . . 1366 102 ’ t 1263
——
lFotar 8171 l 607 13 : 7551
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APPENDIX Al
. TARLE () (ide Parsgraph 136y
Applications for Pateny .
made in

Applications
1002 ) T
1503 28’972
1904 ' 28,854
1505 29,702
27:577
1906
1907 30,030
190% 38,915
1909 2598
1910 . 30,603
1914 . 30,383
29,353
1912
1913 30,089
' : 30,077
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APPENDIX ‘A’
‘TaBLE (8) (Vids Paragrepss 137 and 142
Table shoting applications for compulsory Keemces under Sectiom 22 ot the Indian
Patents and Desigws Act, 1911 during 1950—57 !
Year and Nationality Nstionality Nroure of
Number of of inventions Remarks
q. .? of Patentee Applicant
Applns
1950—4 Indian . Indian Machines for Al the 4 under same
reoving patent —2  Allowed
huzx from 2 Dismissed
dhall, etc.
Appeals nd-
ing in cutta
i High Court
against  orders
of  Controller
granting licence.
1951—5§ 4—U. K. Indian 4—Improve- Textile machinery ap-
R 1—Ind. ments in plications nbandoned
\ig “Textile in view of the settle-
' machinery - ment between  parties,
1—Pharma- during * pendency of
ceuticals proceedings.
@ Appln. for  pharmacecu-
tical inventions  with-
drawn in view of 8
compromise under which
) licence was  granted by
voluntery errangements.
1952—2 . UK Indian Improvements Compulsory licence
in relation granted. '
to train :
lighting and
heating, ctc.
1953 ]
p No applications.
1954 J
B .
1955—1 . U.S.A. . Indian . Capseals for Pending.
container « F
% closures.
1956—3 . German . Indian | 1—Wrist Warch All three pending,
bracelets,
t—Process for
dyeing.
1—{or dycing.
1957—2 . 1—Drit, Ind. . 1—Wrist watch Both pending.
! 1—Ger, bracelets.
i 1—Incandes-
cent mantle
fittings,
309
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APPENDIX ‘A’
TapLe (10) (Vide Paragraph 420)
Statement showing time taken from date of acceptance of an application to the pringing of tha :pecification etc.

Maximum time that has Maximum time that has Approximate time that Approximate time that
been taken from the becen taken from the has been taken from hes been taken from
date of acceprance of date of acceptance of  the date of acceptance the date of acceptance

Yeur an applicaton for a an application for a of an spplication for a of an application for a
patent upto the date patent upto the date patent upto the date patent upto the date
when the specification when the printed spe- when the specification when the printed spe-

is printed cification  becomes was pnnted cification becomes
available to the public available to public

Years Months Days Years Months  Days  Years Mouths  Days Years Months Days

1950 : 2 6 2 7 12 1 9 1 2 2
1951 I 9 1 11 10 1 1 4 1 2 24
1952 . 1 7 22 e 9 7 I 1 21 1 3 18
1953 1 3 28 1 Kl 17 I I I
- 1954 1 8 9 t 9 7 11 4 Y 4
. 1955 1 7 28 1 8 1 11 6 t t 31
1956 1 9 . 8 1 1 3 1 ! 20 1 3 12
1957°% 1 s 3 1 8 10 1 1 2 t 4 2
*Qut of the 50 batches of specifications sent to Press for printing in 1957, only 15 batches have been received and made available to the public,

The information furnished in respect of the year 1957 has been based on the said 15 batches only.
NoTe.—Patent specifications a-zc accepted almost deily. The specifications accepted in a week “are collected together and the MSS thereof are i
sent in onc batch for prinung. The above informaton is based on such batches. :
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‘products. In a case decided under the earlier Acts 1, tiad 1

APPENDIX “B"—TABLE (1)
. QUESTIONNAIRE
Re: Patents for inventions relating to chemica) products etc,

medicine, and (c) insecticides, fungicides ang disinfectants etc. are
of vital importance to our national economy and cublic health and
it is common ground that our Patent Law” shoyuld be such that jt
should tncourage indigenous research and foster Indian industry
and cnable the public to obtain the Patented products at reasonable
prices. The problems relating to these patents mz=v bLe considered
under two heads:

(1) the desirability of Imposing restricticrs on the patent-
ability of such Inventions;

(2) the desirability of and the nature of +he resirictions
be imposed on patentees aftor the patenis are granted.

to

A. Patentability of inventions relating to hemicaj products efe,

The Indian Patents & Designs Act, 1911 CONiEins no restriclions
4s regards the patentability o? inventions rejat g to these sybs.
tances. In several countries of the world, however, the Jaw renders
such inventions unpatentable or when ‘thjs Is permitled restricts
batentability to the process by which the substance Is obtained. In
certain other countries where product claims for Dalent are allowed
the claims are restricted to the product as produced by the process
particularly specified.

In the United Kingdom whose laws have hitkerto served 2s our
model, there was no statutory restriction en the pa(cntabﬂity of
chemical products until 1919, when Section 38A was introduced
into the Patents & Designs Act of 1907, During the late 19th and
the early years of the present century, German scientists were fore.-
most in the field of chemical Tesearch and as 3 result they applied
for and obtained patents in England 1o several new chemica]

een held
that a patent for a new product (dye-stuff) covered that  produec
when manufactured by any process whether the same was described
by the patentee in his specification or nat (rige Pearson, J. in
Badische Anilin Und Seda Fabhmle o Levinstein—n RPC 174)
approved by the House of Lords 1 RPC 449 The result of  this
decision was that when onece a patent had vbeen obtained for a new
product, research into alternative methods of obtaining the same
product was practically prevented.  These patents for inventions
which originated in Germany, were numerous and tended to hinder,
if not to stifie, chemical research and the establishment of chemical
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industry in. the United Kingdom. Some relief was no doubt
afforded by the provision for compulsory licensing on proof of
abuse of monopoly,” which will be dealt with later, but owing to
the narrowness of the language employed by the legislature and the
strict conditions which had to be fulfilled before such licences could
be obtained, as well as the heavy royalties which had to be paid, the
intended object of this provision was not fulfilled. The next result
of this was that at the commencement of the First World War in
1914, Germany had practically a monopoly in the chemical industry,
particularly the dye-stuff industry of the United Kingdom.

In order to stimulate and encourage British research and inven-
tion in the chemical industry, the Patents & Designs  Act, 1919
introduced a new provision [section 38(A)] into the principal Act
of 1807. This section provided that in regard to patents for inven-
tions relating to substances prepared or produced by chemical pro-
cess or intended for food or medicine, there could be no claim of

monopoly for the substance, per se, but only for the substance when -

prepared or produced by a process described or by its obvious che-
mical equivalents, Some criticism had been levelled against the
terms of scction 38 (A) on the ground that it was capable of cvasion
or circumvention by patentees or applicants for patents describing
¢r specifying all or several possible alternative processes for obtain-
ing the product claimed, so that virtually the patent protected the
substance however obtained. Nevertheless the history of English
chernical industry from 1919 upto the end of the Second World War
shows a steady and phenomenal progress in both dye-stuff and drug
industries; so much so, that that country attained by 1945 a position
of world leadership in these industries, with a large and expanding
export market. In 1945 the Swan Commitlec! which considered
the revision of the patent laws, recommended that the restrictions on
the patentability of chemical substances contained in the said
section 38 (A) (1) of the UK. Act might be deleted and this has been
carried out in the present UK. Patents Act. 1940

.Though the Indian Patents & Designs Act, 1911 was amonded
several times from 1930 to 1853, a provision as in section 38 (A) (1)
of the UK. Act of 1907—1932 which was considered- essential for
the protection and encouragement of the DBritish chemical and
pharmaceutical industry against competition by forcign patentees
has not been introduced into the Iadian cnactment, although  the
position in India as regards psients for chemicals -and drugs would
seem to be much worse #ian what obtained in the United Kingdom
prior to the ee=uiiencement of the First World War, in view of the
very nr-dominant and the virtually monopolistic position in  these
Fewents held by forcign patentees, To rectify the position two solu-
tions appear to present themselves for consideration, namely,

(1 to deny patentability to inventions relating to  chemical
products and those capable of being used for  food  or
medicine; or

A Gotnmittee appointed in Apryl 1954 by the Board of T'rade of e United
Kingdom to consider and report an tte changes desirable in the Patents & Designs Acts,

ti¢ The present U, K, Act of 1949 has heen enacted in implementation of the recoms

endations of s Committee,

(2) to incorpora'te in the Indian statute & provision on the
lines of section 38A of the U.K. Acts of 1907 to 1932, now

repealed.

The first alternative has been adopted in some countries which
are still industrially undeveloped and whose economy is predomi-
nantly agricultural, e.g. Argentina, Chile, Denmark and Rurmania,

y while the second alternative, namely, restricting the cleims to pro-
“ cess and to products only when prepared by the described process,
has been adopted by a very large number of other countries, e.g.

France, German, Austria, Canada, Czechoslovakia, Switzerland,
Portugal, Spain, Mexico, Holland, Norway, Sweden, Japan,
¢y Yugoslovia and U.S.S.R.

In the light of the above:

I. (a) Would you consider it desirable to amend the l_aw SO
as to prohibit altogether the grant of patents for inven-
tions relating to chemical products used in mdustry or are
capable of being used as articles of food or drink or
medicina?, or,

(b) Would you consider it desirable to restrict the claims for
such patents only to the processes described and deny
patent rights to the products even if made by such pro-

% cesses?, or,

) fc) Would you consider it desirable to introduce a provision

in the Indian Statute on the lines of Section 38A(1) of the

U.K. Acts, 1807—1932 (now repealed), i.e. to substances

LN when prepared or produced by the methods or processes
or manufacture particularly described or by their obvious

chemical equivalents?

II. (a) Would you draw any distinction for the a})ovc purposes
between different types of substances or articles, e.g.

(i) heavy chemicals and fine chemicals;

(i) chemicals used or capable of being wused in the
pharmaceutical industry or as drugs; :

(iii) articles of food or drink:

R (iv) articles which could be used as insecticides, germis
cides, fungicides and disinfectants:
%% T (v) inventions capable of being used as surgical and cura-

tive devices?

(b) If vou arc in favour of any special legislative provisions
for patents relating to drugs and medicines, do you consider
it desirable to make any further sub-division in this class
of goods, e.g. into antibiotics, sulpha compounds, vitamin
preparations, glandular and  biological products, anti-
malarials or others as regards the particular provision to

be enacted?




_____ vesewus am relation to compulsory licensing of patents relating
~ to chemical products. -

The history of this provision in the UK. statutes briefly as
follows: —

Prior to 1883 there was no statutory provision whereby a
patentee could be forced to grant a licence even if he
abused his monopoly rights by not working the invention
in the United Kingdom or by blocking other inventions
or by demanding or charging unreasonably high royalties
for licences to work or charging exorbitant prices for
the patented products imported by him., By -section 22 of
" the British Patents & Designs Act, 1883 the Board of
Trade was given the power to order the grant of compul-
sory licences “where the patent was not being worked
In the U.K, or the reasonable requirements of the public
in respect of the invention were not satisfied or any
person was prevented from working or using the inven-
tion of which he was possessed”. Since that date, the
grounds upon which compulsory licences could be applied
for have become progressively enlarged to the benefit of
applicants for licences. Nevertheless, there have been
only a few applications for compulsory licensing under
the U.K. Acts, but this may be due to the patentees
voluntarily granting licences on reasonablc terms because
ol the possibility of applications for compulsory licences.
The provisions in the United Kingdom legislation as
regards compulsory licensing of patents are general and
are not confined to any particular class of inventions.
Though there was some opposition to the provisions as to
compulsory licensing, the .Swan Comraittee recommended
(paragraphs 54 and 55 of the second Interim Report) not
only the retention of these provisions but that the concept
of abuse of monopoly should be expanded further by
treating any restrictions on the export market as an abusc
of patent right [vide scction 37(2) (d) of the Patents
Act, 19497.

Apart {from and without prejudice to the above general provi.
sions for compulsory licensing, the UK. Act of 1919 introduced a
special provision for the grant of licences “as of right”  without
requiring any proof of abuse of monopoly in the case of inventions
relating to food or medicine [vide section 38(A) (3) of the UK.
Act]. This provision in the UK. Act of 1919 was also recommendcd
to be retained by the Swan Committee and now appears as seclion
41 of the U.K. Patents Act, 1949, .

A provision on the lines of section 41 of the UK. Patents Act of
1949 was introduced into the Indian Patents and Designs Act, 1911 by
an amendment effected in 1952 which with slight changes in 1953 now
forms section 23CC of the Act. It will be noticed that these
licences as of right are confined to articles of food or medicine and
ta insecticides ete. and do not extend to other products or articles.
Section 23CC, however, containg a sub-clause (4) under which
the Central Government has power to direct the provisions of that
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section to apply to other commuodities besides food, mec
insecticide etc.  but this power does not appear to have
invoked, or exercised.

The Patents Bill introduced in Parliament in 1953 propose

re-enact the provisions of the present section 23CC, whicl
been in force since 1853. :
(1) In your opinion has this provisicn had any effect in pro

ing or fostering indigenous research in food, medicine, insecti:
and surgical instruments or other articles mentioned in that sect

(2) As a consequence of the compulscry licensing provis
under section 23CC have you noticed any tendency on the
of research workers or inventors to werk inventions relating
foods and drugs in secret without obtaining patents therefor?

(3) Has any local food or pharmaceutical industry been to 3
knowledge started within the last four vears to work any lic
under section 23CC from patentees?

(4) Do you consider that it is advisable to expand the scop.
the compulsory licensing provision now found in section 23CC
cover cases of all chemical substances used in Industry?

(5) Do you consider that the Indian chemical industry ir} gent
or any branch of the chemical industry in particular, has in rec
years been suffering any handicap by reason of the existence of
patents of foreign nationals?

(6) Do you consider that the prices charged f{or paten

-chemicals or drugs are unduly high taking into account the cost

production and reasonable profit on the outlay by reason of t
inability of the Indian manufacturers to compete with the forei
patentees?

(7) Do.you consider that the compulsory grant of licences
reasonable terms to any one who applies for them would promc
(a) research by Indian scientists, .(b) the starting or devclopme
of chemical or pharmaccutical industry in India?

(8) If patentees are directed to grant licences, which in  yo

- opinion would be better in the interests of Indian industry as

whole—
(a) exclusive licences; or

* (b) non-exclusive licence to any one willing to abide b
reasonable terms as to rovalty ete.

o .
(9) If licences are Lo be granted on reasonable terms, whic
would you consider best suited to Indian requirements—

(a) specifying in the Act or the rules the maximum  an
minimum royalty rates leaving it to the Controlle
(subject to appeal) to fix the figurc which he consider
reasonable in the circumstances of the case within the
limits. specified by law; or

(b) specifying in the Act or the rules the minimum royalty
as well as the scale of royalties to be charged, the laiter




on a slab syst with a decreasing percentage as the sales
increase,

C. Revocation of Patents for abuge of monopoly

Neither the Indian Patents ang Designs Act,
uptodate nor the Patents Bill, 1953 contains any
revocation of a Patent grounded on continued abuse of m
rights by the patentee. Such g provision jg énacted in gection 492 of
the UK. Act of 1949 and is to be found in certain othep countries also.

Do you consider that such g provision would be suitab]

; ) e or use-
ful in India®

D. Other suggestions

Have yoy any further or other Buggestions to make as regards
the amendments’q be effected to the law relating to atents which
would render the enactment a potent instrument g)l‘ fostering
research and (he establishment ang development of the Indian
chemical and pharmaceutics] industries? ,

W ¢

p

APPENDIX “B"—TABLE (2)
QUESTIONNAIRE .

Re: Patents for inventions relating to chemical products used in
industry or in medicine

Patents in relation to chemical products used in industry or in
medicine are of vital Importance to our National eéconomy and the
Patent law should be such that it should encourage indigenous
research and foster Indian industry and enable the su]pply of patented
products  at reasonable rices. The problems re ating to these
patents may be considere under ‘wo heads:

(1) The desira’bility of impesing restrictions

on the patent-
ability of such inventions;

(2) The desirability of and the nature of the restrictions to
© be imposed on patentees after the patents are granted.

A. Patentability of inventiong relating to chemical products ete.

The Indian Patents and Designs Act, 1911 contains no restrictions
as regards the patentability of inventjons reiating to chemical pro-
ducts. In several countries of the world, however, the law renders
such inventions unpatentable or when this js permitted restricts
patentability (o the process by swhich the substance is obtained. In
certain other countries where product claims for patent are allowed
the claims are restricted to the product as produced by the process
particularly specified. :

In the United Kingdom whose jaws have hitherto served as our
model there was. po statutory restriction on the patentability of
chemical products until 1919, when section 38(A) was introduced
into the Patents & Designs Act of 1907 During the late 19th and the
early years of the present century, German scientists were foremost
in the field of chemical rescarch nang as a result they applied for and
obtained patents in England for severa] new chemical products, In
a case decided under the carlier Acts it had been held that a patent
for a new Product (in that case u dye-stuff) covered that product
when manufactured by any process whether the same was deserib-
ed by the patentec in his specification or not (vide Pearson, J. in
Badische Anilin Und Fabrife . Levinstein—p RP.C. 74, approved
by the House of Lords, 4 R.P.C. 449). The result of this decision
Was that when once g batent had been obtained for a new product,
Tesearch into alternative methods. of obtaining the same product
was practically prevented. Such patents for chemical products for
Inventions originating in Germany, were numerous tended to hinder,
if not to stifle, chemical research und the establishment of the chemica]
industry in the United Kingdom, Some relief was afforded by the
provision for compulsory licences on proof of abuse of monopoly, but
owing to the narrowness of the language employed by the ]egis?;t



and the strict conditions which had to be fulfilled before such licences
could be obtained, as well as the heavy royalties which had to be paid,
the intended object of the licensing provision was not fulfilled. The
net result of this was that at the commencement of the First World
War in 1914, Germany had practically a monopoly in the chemical
industry, particularly the dye-stuff industry, of the United Kingdom,

In order to stimulate and encourage British research and invention
in the chemical industry, the Patents & Designs Act, 1919 introduced
a new provision [Section 38(a)1 into the principal Act of 1907. This
section provided that in regard to patents for inventions relating to
substances prepared or produced by chemical processes there coulg be
no claim of monopoly for the substance per se but only for the sub-
stance when preyared or produced by a process described or by its
obvious chemical equivalents, Some criticism had been levelled
against the terms of section 38(A) on the ground that it was capable
of evasion or circumvention by patentees or applicants for patents
describing or specifying all or several possible alternative processes
for obtaining the product claimed, so that virtually the patent pro-
tected the substance however obtained. Nevertheless, the history of
English chemical industry from 1919 upto the end of the Second
World War shows a steady and phenomenal progress in chemical
industry; so much so, that that country attained by 1845 a position
of world leadership in this country. In 1945 the Swan Committee®,
which considered the revision of the Patents laws, recommended
that the restrictions on the patentabiliy of chemical substances con-
tained in the section 38(A) (1) of the UK. Patents Act might be

deleted and this has been carried out in the present UK. Patents Act,
1949,

Though the Indian Patents & Designs Acl, 1911 was amended
several times from 1930 to 1953, a provision as in section 38(A) (1) of
the UK. Act of 1807—1932 which was considered essential for the
protection and encouragement of the British chemical and pharma-
ceutical industry against competition by foreign patentees, has not
been introduced into the Indian enactment, although the position in
India as regards patents for chemicals and drugs would seem to be
much worse than what obtained in the United Kingdom prior to the
commencement of the First World War, in view of the very predomi-
nant and ‘the virtually monopolistic position in these patents held by
foreign patentees. To rectify the position two sclutions appear 'to
present themselves for consideration, namely,

(1) to deny patentability to inventions rclating to chemical
products used in industry or in medicine; or

(2) to incorporate in the Indian statute o provision on the lines
of section 384 of the UK. Acts of 1907 to 1932, now repesled.

The first alternative has been adopted in some countries which are
still industrially undeveloped and whose economy is predominantly
agricultural, ¢.¢g. Argentina, Chile, Denmark and Rumania, while the
sccond alternative, namely, restricting the claims to process and to

products when prepared by the described process, has been adopted -

*A committee appointed in April 1944 by the Roard of Trade of the United
Kingdom to consider and report on the changes desireble {n the Patents & Desl
Acts, The present U, K. Act of 1940 has been enacted {n implementatiors of this
Committee, :

s

" Mexico, Holland, Norway, Sweden, Japan, Yugoslovia an
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i Germany
by a very large number of other countries, é€.g. France, Wy
~gustria,yCangada, Czechoslovakia, Switzerland, Poﬁuga{lj SSSpéu

In the light of the above: '

i i i ke law so as t¢
. Would you consider it desirable to amend the la '
! (agrohibit gltogether the grant of patents for inventions
relating to chemical products used in industry or in medl-
cine?, or

(b) Would you consider it desirable to restrict the claims
fox? such patents only to the processes descrized, and deny
patent rights to the products even if made by such proces-
seg?, or

onsider it desirable to introduce 2 provi-
éfgnv{r?utl}?eyﬁléican Statute on the lines of section 38“1&
of the U.K. Acts, 1907-1832 (now repe‘aied), t,ea >
substances when prepared or produced by .tfﬂl?_ygitho 3 é)\
processes of manufacture particularly desztl ed or by
their obvious chemical equivalents?

(d) Would you differentiate for the a?bove purposes between
heavy and fine chemicals and drugs?

i ompulsorv licences cte.
0. Restrictions on patentees—Compuls

1. The history of the provisions relating to compulsory licensing of
patehts in the U.K. statutes is briefly as follows:—

! atutory provision whereby a atgnte@

i b {‘co 1353:1(}};1;2%?&%& even if }38 abused his monopo x{ riéjhtg
oS ox?liing the invention in the United Iingdom or byb?voch'ng
bz'hnotin\f/(e)ntions or by demanding or (':'hargin;z‘ ":mreaf?'na )flor 1ﬂg§e
:oyzexxities for licences to wgr&g orhicr}:‘argxg% cqigag:agg o;%}eu?: or the
Patentted&pggsﬁ;t:s ;\ng;t)‘olrégg thg Board of Trade was gwsn 'the potvgix;rto
E:c%g? tsiie grant of compulsory licence swhere the patent was not being

worked in the UX. or the rcasonable requirements of the public in.

t-
n were not satisfied or any person was prevent
ﬁ;;ect ofvg;iiir?g%?tt)sinz the invention of which he was possesls:i:c%}é
Sin rox&at date, the grounds upon which compulsory licence t”ctouf e
?'eed for have become progressively enlarged to the benehit o e
app}g ants for licences. Nevertheless, there have bcon‘fo‘\x{ npp Ii)c
&pgolr?s for compulsory licensing under the UK. Acts but tm}slmsyrmq
g?le to the patentecs voluntcr'ﬂy} yzr::ptin;zf 1ice§iijkl?:0:a]si<;z;;':c)£ OT}\S
5 ihility of applications for combulsor nees,
bccf/g:i%r?i ti};Ct‘})\%gS{I}jn}tc'd Kinpg}dom legislation as regards c’om}‘)tx}l.,?x;yr"
ﬁEaning‘of patents are general and are not confined to any gax ]C\é\;i-
class of inventions. Though .thcrchwnss, Som%O};pngisé:;inrtc(éonﬁnggded
sions as to compulsory licensing, the swan &0t e amende
d Interim Report) not only the
(paragraphs 54 and 55 of the Secon O o e ot
i f these provisions but that the concep
rx:g;r;gg?y %hould bg expanded further by trealing an gd:ror(jsfc ea{tfé:g:
on the creation or expansion of an export market as rmt a]rx]l&‘éz] p
right [vide sections 37(2) (d) of the UK. Patents Act, 19497




L e amtia s eassous prtjudice 1o the above general provisions
for compulsory licensing, the UK. Act of 1918 introduced a special
provision for the grant of licences as of right without requiring any
proof of abuse of monopoly in the case of inventions relating to food
or medicine {vide section g8(A) (3) of the UK. Act]. This provision
in the UK. Act of 1919 was also recommended to be retained by the

Swan Ccémmittee and now appears as sectlon 41 of the UK. Patents
Act, 1949

By amendments effected to the Indian Patents & Designs Act, 1911
by Act 32 of 1950 the grounds on which compulsory licences could be
applied for were almost brought into line witﬁ the corresponding posi-
tion in the United Kingdom. In addition, a special provision for foods
and drugs on the lines of section 41 of the UK. Act of 1949 was
introduced into the Indian Patents and Designs Act, 1911 by an
amendment effected in 1952 which with slight changes in 1953 now
forms section 23(CC) of the Act. It will be noticed that the licences
as of right under this section are conflned to articles ¢f food or
medicine and to insecticides etec. and do_not extend to chemical pro-
ducts used in other than pharmaceutical industries. Section 23CC,
however, contains a sub-clause (4) under which the Central Govern-
ment has power to direct the provisjions of that section to apply to
other commoditics besides food, medicine and insecticide etc. but
this power does not appear to have been invoked or exercised.

The argument urﬁed against provisions for compulsory licensing
is that by diminishing the income derived by patentees from the
exploitation of patents, they have a tendency to act as a disincentive
to  patenting among research workers, leading inventors to prefer
working their inventions in secret rather than obtain patents for
them, since by patenting they would expose themselves to applica-
tions far compulsory licences.

Bearing in mind these considerations—

(1) Have vou noticed any tendency on the part of the rescarch
workers or inventors to work inventions in secret without obtaining
patents therefor as a consequence of the compulsory licensing provi-
sions in the Indian Patents & Designs Act, 18117

(2) Have these provisions in your opinion had or would have any
effect in promoting or fostering indigenous research?

(3) Do vou consider that Indian industry in general or any branch
thereof in particular has in recent years been suffering from any
handicap by reason of the large majority of the patents registered in
India being owned by foreign nationals?

(4) Do you consider that the prices charged for patented products
in Jndia are unduly high taking into account the cost of preduction
and reasonable prolit 0m the outlay, by reason of the inability of Indian
manufacturers lo enter into competition with foreign patentees?

(5 Do vou consider the grounds which are specified in section 22
as constituting abuse of monopoly, suflicient or if they have to be
enlarired, what are the suzgestions you would offer?

(6) Would vou consider that failure on the part of a patentee to

supply adequate quantities of the patented products at reasonable
prices might be specifically enumerated as an abuse of monopoly?

(7) Do you consider that the grant of licences on reasonable terms
to any one who applies for it would promote (a) research by Indian
scientists, (b) the starting and development of Indian industry?

(8) If the patentees are directed to grant licences, which would in
your opinion be better in the interests of Indian industry as a whole,

(a) exclusive licences on agreed terms, and in default of agree-

ment, on terms fixed by the Controller;

{b) non-exclusive licence to any one willing to abide by reason-
able terms as to royalty etc.

(9) If licences are to be granted on reasonable terms, which would
you consider best suited to Indian requirements—

(a) specifying in the Act or the Rules the maximum and mini-
mum royalties leaving it to the Controller to fix the fgure
which he considers reasonable in the circumstances of the
cage within the limits specified by lew; or

{b) specifying in the Act or the Rules the minimum royalty as
well as the scale of royalties to be charged, the latter to be
bazed upon the total output or sales of the licensee, cn a slab
system with a decreasing percentage as the sales increase.

In connection with the above, what would you consider reassnable
terms and scale of royalty. .

2. It is stated that any statutory provisions for the cempulsery
grant of licence do not fulfil their purpose because many inventions
cannot be worked properly or successfully merely on the basis of the
complete specification but that considerabic further information
touching the operation of the processes of manufacture usually
termed “know-how' is necessary for the purpose. It is further stated
that the patentees do not impart to the licensees forced upcn them
by the Controller the “know-how™ for putting the inventicn into
effective and profitable use and that in the absence of the importing
of such knowledge the licensees find themselves unable to utilise the
invention except after further prolonged and exnensive rescarch
which most find themselves not in a position to undertake.

Do you consider that this handicap of the licensees could be obviat-
ed by the imposition of a statutory condition in every compulsory
licence that on demand by the licensee, the patentee shall impart the
“know-how” to enable the licensee to obtain the product? Do you
consider that such statutory condition could be effectively enforced by
suitable provisions in licences, such as,

(a) that the royalty fixed shall not be payable unless the ‘know-
how' was imparted; und

(b) that on failure of the patentce to comply with the licence
condition as regards imparting of the ‘know-how’, so as to
enable the lcensee to work the invention within a reason-
able interval after the grant of the licence, the patent may
be revoked on application to the Controller by the licensee
(subject to an appeal).

’i Notwithstanding the general similarity, the Indian Patents &
Designs Act, 1911 as now amended differs somewhat from the corres-
ponding provisions of the U.K. Act of 1949 as to compulsory licence
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and these points of difference are maintained in the Patents Bill, 1953.
They are— '

(1) The UK, Act permits patentees voluntarily to have their

patents endorsed “licences of right"”, on doing which the renewal fees
payable are halved.

(2) On proof of abuse of monopoly under the UK. Patents Act,
1949 any person interested as also the Central Government, may
apply for an endorsement of the patent with the words “licences of
right” whereas under the Indian Act, an application for such relief
can be preferred only by the Central Government, '

(3) The statutory law of the United Kingdom includes the
Monopolies and Restrictive Practices (Enquiry and Control Act),
1948, a piece of legislation on the lines of the Anti-Trust Statutes of
the United States, When the Monopolies Commission appointed
under the above U.K. Act reports that a condition of monoply pre-
valls in regard to the supply of any particular patented articles or
to a patented process and a resolution is passed by the House of
Commons declaring that the conditions operate against the public
interest, Government may apply to the Controller and the Controller
may pass appropriate orders directing the patentee to grant licences
or abrogating the offending provisions of the licences already granted
[vide sections 40(3) and 43(6) of the U.K, Patents Act, 1949].

Do you consider that provisions on the lines of U Act set out
ebove or in any modified form will prove useful in India?

4. In addition to the provisions for compulsory licensing, the
Patents Bill, 1953 in clause 99, in line with Section 57 of the UK
Patents Act, 1949 enacts prohibitions against patentees imposing un-
reasonable conditions on those who deal with them either as buyers
or hirers or licensees of their products in the course of trade.

Do you consider that provisions of clause 99 sufficlent to cover
all types of prevalent restrictive trade practices or would you
suggest any enlargement and if so on what lines?

5. Revocation of patent for abuse of monopoly—Neither the
Indian Patents Act, 1911 as amended uptodate nor the Patents Bill,
1953 contains any provision for the revocation of a patent grounded
on continued abuse of monopoly rights by the patenteec even after
the grant of compulsory licences. Such & provision is enacted in

Section 42 of the UK. Act of 1949 and is to be found in certain other
countries also.

Do you consider that such a provision would be suitable or use-
ful in India?

6. Other suggestions.—~Have you any further or other sugges-
tions to make as regards the amendments to be effected to the law
relating to patents in India  which would render the cnactment, 8
potent instrument for fostering research and the establishment and
development of the Indian industry?
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APPENDIX “B"-—Table (3)
SECRET PATENTS
Patents relevant for the purpose of Defence

The present law on the subject is contained in section 21A of the
Indian Patents and Designs Act, 1911, The section which is identical
in terms with section 30 of the UK. Patents and Designs Act, 1807—
1932 was introduced in the Indian Patents and Designs Act, 1911 by
an amendment effected by Act VII of 1850. This section is confined
to inventions for instruments or munitions of war assigned to Gov-
ernment by inventors for or without valuable consideration either
before or after the patents therefor are granted. When an assign-
ment has been so made the Central Government may at any time
before the publication of the specification certify to the Controller
in the interests of public service that the particulars of the-.inven-
tion and the manner in which it is to be performed should be kept
secret. If such certificate issues, the specifications and drawings are
to be kept in a packet sealed by Government (sub-section 4). Sub-
section 10 enacts:

(10) No copy of any specification or other document or draw-
ing by this section required to be placed In a sealed
packet shall'in any manner whatever be published or open
to the inspection of the public, but, save as otherwise pro-
vided in this section, the provisions of this Act shall apply
in respect of any such invention and patent as aforesaid.

This is given cffect to by the Secret Patent Rules, 1933 which pro-
vide that the application would be subjected to the usual examina-
tion but that the acceptance would not be advertised. The specifi-
cation is not to be published and no opposition will lic against such
application. On acceptance of the application a patent will be seal-
ed by the Controller but the patent will be entered in a separate
Secret Register. The packet containing the specification and draw-
ings is not to be opened except on the orders of Government during
the term of the patent (sub-section 5) and on the expiration of the
term, the packet is to be delivered to Government (sub-section 7).
Patents covered by the scerecy directions are not §ub]ect to revoca-
tion (sub-scction 9). Government may at any time revoke the
secrecy directions, in which event the patents will be covered by the
rules applicable to other patents.

1

Although obviousy the scereey directions would not be g¢ffective
unless thev provided against disclousure, not only by the Patent
OMice but nlso by the inventor, the section is defective in so far as
it docs not expressly prohibit the inventor from communicating the
invention to others. This defect was rectified during the war both
in the United Kingdom and in India by rule 3 of the Defence
(Patents and Trade Marks Act) Regulation, 1939-41 framed under
the Defence of the Realm Act, 1939 and by rule 42 of the Defence
of India Rules, 1939 respectively. Rule 42 of the Defence of India
Rules ran: '
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e emag e owr oty paepuse Uaoils dule, ne expression ‘Controller’
means the Controller of Patents and Designs appointed under the
Indian Patents and Designs Act, 1911

(2) Where, cither before or after the coming into force of the
Ordinance, an application has been made to the Controller for the
grant of a patent or the registration of a design, the Controller, if
he is satisfled that it is expedient for the defence of British India
or the efficient prosecution of the wer so to do, may notwithstanding
anything contained in the Indlan Patents and Designs Act, 1911,

omit to do or delay the doing of anything which he would other-.

wise be required to do in relation to the application, and by order,
prohibit or restrict the publication of information with respect to the
subject matter of the application, or the communication of such in-
formation to particular persons or classes of persons.

(3) No person shall excépt under the authority of a written per-
mit granted by the Controller make an application for the grant of a
patent, or the registration of a design in any country or place not
included in His Majesty's Dominigns and not being an Indian State.

(4) If, in the opinion of the Central Government, it is necessary
or expedient for the defence of British India of the efficient prosecu-
tion of the war so to do, the Central Government may by order
require any person to furnish to such authority or person as may be
specified in the order, any such information in his possession relating
to any invention, design or process as may be specified in the order
or demanded of him by the said authority or person.

(5) The right of a person to apply for, or to obtain, a patent in
respect of an invention or registration in respect of a design, shall
not be prejudiced by reason only of the fact that the invention or
design has previously been communicated to an authority or person
in compliance with any order given under sub-rule (4), or used by
an authority or person in consequence of such communication, and
a patent in respect of an invention, or the registration of a design,
shall not be held to be invalid by reason only of the fact that the
invention or design has been communicated or used as aforesaid.

(6) In connection with the making, use or exercise of any inven-
tion or design on behalf of, or for the services of the Crown (whether
by virtue of the Indian Patents and Designs Act, 1911, or otherwise),
the Central Government may by order authorise the use of any
drawing model, plan, specification, or other document or informa-
tion in such manner as appears to the Central Government to be
expedient for the defence of British India or the efficient prosecu-
tion of the war, notwithstanding anything to the contrary contained
in any lcence or agreement; and any licence or agreement, if and
in so far as it confers on any person, otherwise than for the benefit
of the Crown, the right to receive any payment in respect of the use
of any document or information in pursuance of such an authorisa-
tion, shall be inoperative " '

In the United Kingdom the provisions of the war-time Tlegula-
tion were subsequently enacted as Sectien 18 of the Patents Act, 1149
hut no such step was taken in India when the Defence of India
Rules lapsed. The law in India was, however, sought to be brought

into line with that of Section 18 of the UK. Act of 1949 by clause

23 of the Patents Bill, 1853,

The second matter which requires to be noticed is as

provisions enabling Government to utilise inventions v:'ehgiil}‘\ds ;l;:
relevant for the purpose of the security of the country.  Section
21(2) of the Indian -Patents and Designs Act, 1911 empowers the
Central Government or their authorised agents or contractors to
make, use or exerc¢ise an invention in respect of which an applica-
tion for a patent had been made whether before or after the grant
of the patent. The terms for such use of the invention are to be
fixed either by negotiation with the applicant or patentee, or failin
agreement by an independent arbitrator [Section 21(2') to (4)]g
This provision being very ‘general in its termg applied equally to in-
ventions in regard to which applications for patents were subjected
to secrecy directions under rule 42 of the Defence of India Rules
B_ut since Arule 42 has now lapsed, there is no provision for a secrec‘
direction in regard to inventions which have not been acquired bg;
‘Government—a state of affairs which also was sought to be remedied
by clause 23 of the Patents Bill, 1953, o

i It might be mentioned that though the Swan Committee of the
United Kingdom contemplated the retention of Section 30 of the
UK. Act of 1907 (corresponding to section 21A of the Indian
Pate{};s and Designs Act, 1911) with slight verbal amendments, the
provision was dropped when the Patents Bill was drafted on  the
ground. that it was not of much use and was cumbersome. In its
place was.substituted Section 18 which was a reprcductior of the
war time provision vesting in the Controller power to direct an
applicant for a patent relating to inventions falling within a class
notified to him by & competent authority as relevant for the defence
to keep the invention secret and not to publish or communicate in.
formation relating to it. No_patent was to be granted in pursuance
of such application so long as the secrecy orders continued. As
stated earlier, clause 23 of the Patents Bill, 1953 sought to effect this
change in.India. Some points have been raised regarding the ade-
guacy of the provision and also regarding the amendment of the
clause with a view to making the provision more useful and less
cumbersome, The suggestions made have mainly been in respect of
two matters.

(1) The extent of scrutiny that should take place in the office
of the Controller before an application was referred to the Defence
Department for a more exhaustive examination and final orders,

(2) The authority that should issue the secrecy direction whe:-
ther it should be the Controller of his own motion or whcth,er the
Controller should be directed to act only on the initiative  of the
Defence Department. \

In rerord to the first point, there might he an apprehension (hat
on the thrmes of the provision as it stood in the Bill of 1953, the Con-
troller mizht send up to the Department for examination ’vithor too

" fow or too many applications.  The suggestion is that the sending

up of tno many applications, which are not of any real significance
for defence, might be avoided if the Controller be l*cquire;i to exa-
mine cach application with a view to satisfy himself that the inven-
tion disclosed therein is prima facie relevant for defence, instead
of his merely looking to the title of the invention and deciding
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mechanically whether it fell within any notified class. For t}ns pur-
pose it has been suggested that the procedure of having "notified
classes” might be omitted and the matter be left to the unfettered
discretion of the Controller to examine cach application and make
up his mind whether prima facie the invention was of relevance for
defence or not. If the system of having notified classes be retained,
it is suggested that it should be made clear that the‘Contr_oller is
not bound to refer each and every application for an invention fal-
ling within the notified classes, but that, even in regard to inven-
tlons within the notified classes, he should be dxrectegd to qhoose and
scnd up only those applications which appear to him prima facie
relevant for the purpose of defence. Along with this a suggestion
has been made that in addition to sending up applications which
fell within the notified classes, the Controller be vested with the dis-
cretion to send such other applications as he considered prima facie
would be relevant for defence, even though th'ey"'rmght not fall
within the notified classes so as to avoid the possibility of any really
valuable inventions escaping the secrecy ban. It has also been sug-
gested that provision might also be made for the title of the inven-
tions being periodically forwarded by the Controller to the Defez;gg
Department so that the ldtter might check up the inventions rcega1 -
ing which secrecy directions have been granted by the Control eg
and if it is thought that any invention might be of importance z}x;d
required to be classed as secret, further directions might be cal
for and the Controller directed to impose secrecy directions on the
applicant..... '

.....................

eful to refer to analogous provisions in the laws
of f)tth‘lgl? uégugiritcl:ss. The Australian-Pa%epts Act, 195256 depa_r?s
from the English precedent and vests the discretion to choose applica-
tions for the imposition of the secrecy direction in the first msmnlce
in the Controller without any reference to notified classes. The rele-
vant section 131(1) of the Australian Act, enacts: . :
“ issioner may, if it appears to him to be necessary
Th%rcg?prgclisiift 80 toyéo in t}lx? interests of the defence of
the Commonwealth.."”

The position with regard to secrecy provision in the Patent law

of the United States is as follows:—

Where the invention is of such a kind that the Cdis-
closure or publication thereof is, in the opinion of the or}r}x—
missioner of Patents detrimental to national sccurity, he

2 e lication available for inspection to the Atomic Energy
rggr};i;ig;ior?p%r the Defence Department. If these guthor;fgxe;
agree with the opinion of the Commissioner, the latter is n'onjmt
and he is directed to order the invention to be kept sccret imf to
withhold the grant of the patent for.such period as naﬁ:ong in ec;
rest requires and notify the applicant thercof. The app 1c1aémn a?
other connected documents are thereupon kept in a sea C,} C()Hdl i-
tion. The order for secrecy is to be rowewc(%evtc;r}; \1?;: c'%%‘:‘r%r «,(;:;

ing in force for more than onc year (Section 181). a
ggo%ethegr provisions applicable in the event of national gmcg}%cnc;g‘s
such as war etc, but these x;ae?/ be left out of account for (ép >
sent. If the applicant violated :the secrecy conditions o;' tx;m Ce o:‘.
application for a patent abroad without the permission of the

missioner, the application for the palent before the Commissioner ia 71 .

-
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deemed to be abandoned and the a

- eompensation against the United S
(Section 182). Section 188
and the Defence Departmen
them to carry out tﬁ

pplicant also loses all rights to
tates based upon such invention
enables the Atomic Fnergy Commission
t to issue rules and regulations to enable
€ provisions to keep the inventions secret.

In Canada the law on the sub 20(15)

ject is contained in Section
and (16) of Patents Act.

They run:—

20(15): “The Governor in Council, if satisfied that an inven-
tion relating to any instrument or munition of war, des-
cribed in any specified application for patent not assigned
to the Minister of National Defence, is vital to the defence
of Canada and that the publication of a patent therefor
should be prevented in order to preserve the safety of the
State, may order that such inventjon and application and
all the documents relating thereto shall be treated for ell
purposes of this section as if the invention had been
assigned or agreed to ke assigned to the Minister of

- National Defence.”

20{16): “The Governor in Council may make rules under this
sectiont for the purpose of ensuring secrecy with respect to
applications and patents to which  this section applies and

generally to give effect to the purpose and intent thereof.
1947, c. 23, 5. 4",

The rules made under this provision are Rules 92 and 93.

Rule 92: “Where the Governor in Council makes an order
under sub-section (15) or (20) of the Act that an applica-
tion shall be treated for the purpose of that section as if
{t had been assigned to the Minister, the Commissioner
shall, as soon as he is informed of such order notify the
applicant thercof by registered mail”.

Rule 93: “The Commissioner shall permit any public servant
authorised in writing by the Minister of National Defence
--to inspect any pending application that in the opinion of
the Commissioner relates to any instrument or munition
of war and to obtain a copy of any such application.”

It will be seen that the United Kingdom is the only country
where the statute specifically refers to “notified classes” asg relevant
for defence purposes in respect of inventions for which secrecy
orders are to be imposecd. ?n other countries the matter is left to
the discretion either of the Commissioner of Patents or of the con-
cerned Governmental authority, without any designated or “notified
classes” of inventions. Even so it is understood that in several of
these countries, e.g. Australia, the defence department  issues
instructions as to classes of inventions which are relevant for the
defence for the guidance of the Controller.

.

The above summary would also show that directions as to secrecy
are Imposed in the first instance by the Controller of Patents in the
United Kingdom and Australia, while both in the United States as
well as in Canada there is an examination by the defence authorlity
on whose directions the Commissioner imposes the sccrecy restric-

- Hons, It is, however, to be borne in mind that unless the examina-
tion by the defence authority for satis{ying itself that the invention
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for patents merely setting out their title and the name of the appl-
cant, and empower the defence department to call for and inspect
any. application and on such nation require the Controller to

direct secrecy in regard to applications where they consider the
secrecy directions to be necessary?

4. Do you consider the provision in the Bill of 1953 under which
secrecy directlons were to be imposed in the first instance by the
Controller proper or would you prefer the Controller acting in this
matter only on-the instructions of the Defence Ministry?

5. Under clause 23(5) of the Patents Bill, 1853, now lapsed, a
person resident in India who makes an application for a patent in
this country might file an application for a patent for the same
invention in any foreign country if no secrecy direction is imposed
within 8 weeks of his applicaticn here. It may be noted that an
application for patent may be filed accompanied by & provisional
specification only to be followed later by a complete specification
or by a complete specification without prior filing of a provisional
specification, If the applicant kas filed in this country with his applt-
cation only a provislonal specification, the precise significance of the
invention cannot be appreciated by Controller without leoking into
the complete specification. For this reascn would you consider it
advisable that the period of the ban on the application for patents
abroad, should ensure a reasonable interval after the filing of the
complete specification or do you consider the period of six weeks

from the date of application with a provisional or complete speci-
fication sufficient? '

6. Do you consider the provisions as to secrecy, namely, “proht-
bition or restriction on the publication of information or iis com-
munication” sufficient to effectuate its purpose?

7. What provision would ycu sugpest to safeguard secrecy in
cases where an applicant withdraws his application for patent. On
clause 23 of the Patents Bill, 1633, as it stands, it would scem that in

such cases the secrecy. direction will lapse?

8. The imposition of the secrecy direction on the inventor on the
terms of clause 23 of the Patents Bill, 1853 does not preclude the
inventor from working the invention in secrecy. Although Gov-
ernment has a right to use the invention (clause 53 of the Bill, 1953)
it enjoys no monopoly in that regard. Do you consider this posi-
tion satisfactory or would you suggest any modification?

9. Under the Patents Bill of 1953 there is no obligation on any
person who makes an invention which is relevant or important for
the delfence or security of the country to epply for a patent. The
provisions of the existing Indian Patents and Designs Act, 1911 o
well as theose in the Patents Biii, 1953 in regard to secerecy direc-
tions or utilisation of patents for the service of the Government all
come into play only when an appiication for a patent is made, woula
you favour a positive provision ohliging persons who make inven-
tions which they know are of value to defence or which fall within
“notified classes” as relevant for.the defence, to make appl.cations
for patents for their inventions or 1o disclose their inventions to

‘Government in cases where no application for a patent is made. [It

may be mentioned that a like obligation is cast by Scetion 151(c)

e
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APPENDIX ¢

This is the Patonts Bill of 1953, which ig referred to in the report

and whose c'auses are the subject of comment in the notes on clauses
in Part IT of the Report.

Bill No. 59 of 1953
THE PATENTS BILL, 1953

(As Introduced in the House of the People)
A
EILL
to amend and consolidate the iqw relating to patents
Be it enacted by Parliament as follows:—

CHAPTER 1
Preliminary

1. Short title, extent and commencement—(1) This Ac: may ke
called the Patents Act, 1053,

(2) It extends to the whole of Indin except the State of Jarnmuy
and Kashmir.

(3) It shall come into force on such date s the Central Govern-
ment may, by notification in the Official Gazette, appoint,

2. Definitions.—In this Act, unless the context otherwise re.
guires,— :

(a) ‘Advocate-General’ means an Advocate-General appointed
under the Constitu‘tﬁon;

(b) ‘assignee’ includes the legal representative of a deceased
assignee and references to the assignee of any person in-
clude references to the assignee of the legal representa-
tive or assignee of that person;

(c) ‘Controller! means the Controller of Patents and Designs
appointed under sectjon 5;

(d) ‘district court’ has the meaning assigned to that expression
by the Code of Civi] Procedure, 1908 (Act V of 1908);

(e) ‘exclusive Heence' means a licence from a patentee which
confers on the licensee or on the licensee and persons
authorised by him, to the exclusion of all other persons
(including the batentee), any right in  respeet of the
Patented invention, ang ‘exclusive licensee’ shall be con-
strueg accordingly; : :
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A7 RsagL LOUry means,—

‘(1) in relation to a Part A State or a Part B State, ths
High Court for that State;

(if) in relation to the States of Ajmer
Pradesh, the High Court at Allahabad;

(iil) in relation to the State of Bhopal, the High Court at
Nagpur;

(iv) in relation to the 'States.oj Bllaspur, Delhj and
Himachal Pradesh, the High Court ¢ Punjab;

(v) in relation to the State of Coorg, the High Court of
ysore; -

(vi) in relation to the State of Kutch, the High Court gt
Bombay;

(vif) in relation to the States of Manipur and Tripurs, the
" High Court of Assam;

(viii) in relation to the Andaman and Nicobar Islands, the
High Court at Calcutta; ’

(8) ‘India’ meang the territory of India excluding the State of
Jammu ang Kashmir;

- (h) ‘invention’ means,—
(1) any new and useful manufacture;
(i1) any new ang useful composition of matter;
(iii) any new and useful improvement of any such manu-
facture or composition of matter;
which is capab'e of being used or applied in trade or
and which is not pPreviously known or used in India;

and  Vindhya

industry

Ezxplanation I—Anp invention shall not he deemed to be new
unless it involves an inventive step.

Explanation 11 —aAp invention shall not be deemed to be useful
unless it achieves the object which is claimed for.it and makes a

deiinite contribution to the existing stock of technical knowledge in
India on the subject-matter of the invention;

(1) ‘legal representative’ meang g person who in law represents
the estate of 3 deceased person;

(i) ‘manufacture’, includes—
(i) any art or process—

(a) for producing, preparing or making an article by
subjecting a " materia]l to manual, mechanical,
chemical, electrical or any other like operation, or

(b) for producing any new material or for Preserving
or modifying the properties of any known mate-

rial;

(ii) any method or Process of testing applicable to the im-
brevement or contro) of manufacture;

(iii) any machine Or apparatus used for any of the pur-

Poses specified in ftem (a) or item' (b) of sub-clauge
(1); and 2

<y

B o

(iv) any article or material produced, prepared or made
by manufacture;
(k) ‘patént’ means a patent granted under this Act;

(1) ‘patented article’ means an article in respect of which 3
patent has been granted;

m) ‘patentee’ means the person for the time being entered on
( )té)e register of patents kept under this Act as the grantee
or proprietor of the patent;

(n) ‘patent agent’ means a persen carrying on in India the
business of acting as 2gent for other persons for the pur-
pose of applying for cr obtaining patents in India or clse-
where; :

{0) ‘patent of addition’ means 4 patent granted in accordance |
with section 31; i

(p) ‘Patent Office’ means the Patent Office established under |
section 4 and includes any branch thereof:

(g) ‘prescribed’ means prescribed by rules made under this
Act; ‘ . |

{r) ‘priority date' has the mreaning assigned to it by sectlon‘IO; . 1

(s) ‘true and first invent.:r'_ includes a person w}_lo ﬁrs.t im- |
ports an invention int- mdxa! or to whom an invention is
first communicated frem outside India.

4. What is not patentable.—The following shall not be patentable
under this Act:—

(a) an invention the use of which would be contrary to law or
morality;

(b) the mere discovery of

’ stance; ' N

(c) a mere duplication of xnown devices or Juxtaposition of
known devices which function independently of one an-
other; : bemical

d) a substance prepared or produced by a chemica process ||

@ or intended for food or medicine other than a substance
prepared or produced by any method cr-process of manu- |
facture particularly described in the com letg specifica- |
tion of the invention or bv its obvious chamical equiva- ﬁb
lent. j

new properties of a known sub-

i ion -t s i food or
-Explanation—In relation -to a substance intended for
J?pmedicine, a mere admixture resultxr}g only in the aggrega- i
tion of the known properties of the ingredients of that syb- |
stance shall not be deemed to be a method or process of
manufacture.,

CHAPTER 11
Patent Oflice and Establishment i

4. Patent Oﬁice and its branches.—(1) There shall be established »
* for thcaptxl;poses of this Act an office to be called the Patenv.t Office ||

188C&1—23"
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and such number of branch offices as the Central Government may
deem fit.

(2) The Patent Office shall be under the immediate control of the

Controller who shall act under the superintendence and direction of
the Central Government.

(3) There shall be a seal for the Patent Office.

5. Controller and other officers.—(1) The Central Government
may appoint a person to be the Controller of Patents and Designs
and as many Deputy and Assistant Controllers as may be necessary.

(2) The Deputy and Assistant Controllers shall be under the
superintendence and direction of the Controller and shall discharge
such functions of the Controller under this Act as the Controller may
from time to time authorise them to discharge; and any reference
in this Act to the Controller shall include a reference to a Deputy

Controller or an Assistant Controller when so discharging any such
functions.

(3) The Central Government may appoint for the purposes of the
LPatent Office such number of Examiners, Assistant Examiners and
‘othier officers as it may deem fit for the purpose of carrying out the
provisions of this Act.

CHAPTER 111

Applications for Grant of Patents

6. Persons entitled to apply for a patent.—(1) An application for
@ patent for an invention may be made by any of the following
persons, that is to say,— '

(a) by any person claiming to be the true and first inventor of
the invention;

(b) by any person being the assignee of the person clgizning
to be the true and first inventor in respect of the right to
make such an application;

(¢) by the legal representative of any deceased person who
immediately before his death, was entitled to make such
an application;

and may be made by that person or legal representative either
alone or jointly with any other persen.

7. Form of applieation.—(1) Every application for a patent shall
be made in the preseribed form and shall be filed at the Patent
Ofice in the preseribed manner. :

(2) Where the application is made by virtue of an assignment of
the right to apply for a patent for the invention, there shall be fur-
nished with the application or within such period as may be pres-
cribed after the filing of the application either— .

(a) a declaration signed by the person claiming to be the true
| and first inventor or Kis legal representative, stating that
he assents to the making of the application; or

(b) the original deed of assignment executed by the true and
first inventor or his legal representative.

(3) Every application under this section shall state that the appli-
cant is in possession of the invention and shall name the person
claiming to be the true and first inventor; and where the person so
claiming is not the applicant or one of the applicants, the applica-
tion shall contain a declaration that the applicant believés the per-
son so named to be the true and first inventor.

(4) Every such application shall be accompanied bv—
{a) a provisional or a complete specification; and
(b) the prescribed fee.

8. Provisional rnd complete specifications.—(1) Where an applica-
tion for a patent is accompanied by a provisional specification, a
complete specification shall be filed within nine months from the
date of filing of the application and if the complete specification is
not so filed, the application shall be deemed to be abandoned:

Provided that the complete specification may be filed at any time
after nine months but within (welve months from the date afore-
said, if a request to that effect is made to the Controller and the pre-
seribed fee is paid on or before the date on which the complete
specification is filed.

(2) Where two or more applications in the name of the same
applicant are accompanied by provisional specifications in respect
of inventions which are cognate or of which one is a modification
of another and the Controller is of opinion that the whole of such
inventions-are such as to censtitute a single invention and may
properly be included in one patent, he mav allow one complete
specification to be filed in respect of all such provisicnal specifica-
tions.

() Where an application for a patent is accompanied by a speci-
fication purporting to be a complete specification, the Controller
mav, if the applicant so requests at any time before the acceptance
of the application,  direct that such specification shall be treated
for the purposes of this Act as a provisional specification and proceed
with the application accordingly.

(4) Where a complete specification hzs been filed in pursuance
of an application for a patent accompanied by a provisional specifica- |
tion or by a specification treated by virtue of a direction under sub-

“section (3) us a provisional specification, the Controller may, if the
P P Y,

applicant so requests at any time before the acceptance of the appli-
cation, cancel the provisional specification and post-date the “appli-
cation to the date of filing of the complete specification.

9, Contents of specification.—(1) Every specification, whether
complete or provisional, shall describe the invention and shall begin

- with a title sufliciently indicating the subject-matter to which the
¢ invention relstes. :

(2) Subject to any rules that may be made in this behalf under

- this Act, drawings may, and shall, if the Controller so requires, be
- supplied for the purposes of any specification, whether complete




' risional: i supplied shall, unless the Con- o . :
?ﬁox‘x’i‘?‘?tféﬁ'isi"ﬁife“cytsd%aew?e%‘ini% S&P‘?o‘fm part of the specifica- s Cmﬁ;&l) \f?ﬁfhere.mxgrlxdg the .fficértigoingv Opur?d‘fmggrtwf of tténs secti;n. any
; : ; o e ened ; trued : : a of a co ele specification or the provisions of
tion ?d i-eferenccs n this Act to a specification shall be constru -thig sub-section, have two or more priority dates, the griority date
accordingly. ‘ of that claim shall be the earlier or earliest of thoge dates.
(3) Every complete specification— (5) In an . .
; \ ) . . ¥ case to which sub-sections (2) to (4) do not apply, the
— (a) shall partx_cu.larly describe the invention and the method ‘ Priority date of a claim shall, subject to the Provisions of se}zlt)ign 83,
by which it is to be performed; ' q- be the date of filing of the complete specification, !
(b) ‘shall disclose the best method of performing ghe invgntxon :
which is known to the applicant and for which he is en- ! 11. Examination of application.—When the complete specification
titled to claim protection; and ; has been filed in respect of an application for 4 Patent, the applica.
(¢) shall end with a claim or claims defining the scope of the [ ¢ tion and the specification or Specificationg relating theretq shal] be
invention claimed. referred by the Controller to an Examiner for making a report to him
4) The ol | 1 ificati hall relate ¢ In respect of the following matters, namely:—
(4) e claim or claims of a complete specification shall relate o} R - i , ' '
a single invention, shall be clear and succinct and shall be fairly (a) ;\/heth,er the SUbJe.Ct'maffe? of the specification o specifica-
based on the matter disclosed in the specification. ’ Séocrt’forllsza.“ Invention within the meaning of clause (h) of
(5) A declaration as to the inventorship of the invention shall, in . (b) whether the application and the specification or specifica-

such cases as may be prescribed, be furnished in the'prescribed form
with the complete specification or within such period as may be
prescribed after the filing of that specification,

tions relatiz}g thereto are in accordance with the require-
B, ments of this Act ang of any rules made thereunder;

(c) the result of investigations malle under section T2: and

(6) Subject to the foregoing provisions of this section, a complete (d) any other matier which may be preseribed.
specification filed after a provisional specification, may mclgde clagns
in respect of developments of, or additions to, the invention which 12. Search for anticipation by previous publication and by prior
was described in the provisional specification, being develppments or Y <claim.——(1) The examiner to whom an application for 2 patent is ro.
additions in respect of which the applicant would be entitled under ferred under section 11, shall make investigation for the purpose of
the provisions of section § to make a separate application for a Ascertaining whether the invention so far aq claimed in any claim
patent. : . of the complete specification_
N Lo “(a) has been published bLefore the date of filin f t} li
. . ; ; ; ; . 5 Deen | ne re of the applj-
10. Priority date of claims of complete specification.—(1) Every - cant’s complete specifica:ion in agy Speciﬁ%ation Cﬁlcgpi;
claim of a complete specification shall have effect from the date pursuance of an appliceion iy 2 atent mada s ed |
specified in this section in relation to that claim (in this Act referred and dated within fifty veérs before t}?at date; . india
i 1 i : €, o1
to as the ‘priority date’); and a patent shall not be invalidated by b) is claimud | e A ; ‘ '
reason only of the publication or use of the invention so far as (b) is clgn}rlne In any claim of any other complete specification
claimed in any claim of the complete specification, on or after the published on or after the date of filing of the applicant’s
priority date of that claim, or by the grant of ‘another patent upon : c?omplcte spccxﬁcapon: be;ng a specificatjon filed in pur-
a specification claiming the same invention in a claim of the same - suance of an application for 4 Patent made in Ingig and
or later priority date, dat‘cd before that date.
re the complete specification is filed in pursuance of a ) (2) The Exammerv may, in addition, make such investigation ag
sing(lzc) a‘;’;};leic:tio: accog'xpaniegi by a provisional specification or by < 'L}I;c _Contrqller may du‘gct for thp Purpose of ascertaining “whetherp
@ specification which is treated by virtue of a direction under sub- the invention, so far as 'claimed in any claim of the complete speci-
section (3) of section 8 as g provisional specification, and the claim o fication, ’has been published In India before the date of filing of the
is fairly based on the matter disclosed in that specification, the T applicant’s complete specification in any other document,
priority date of that claim shall be the date of filing of the applica- _ (3) The investigations made under this section shall not be held
tion., i Pl any way to guarantee the validity of any patent, and no liability
. o shall be incurred by the Tentral Government op any officer by reason
(3) Where the complete specification is filed or proceeded \VIU\.”‘ o, or in connection With. any such investigation or’any proceeding
pursuance of two or more applications accompanied by s.uch‘ specifi- ‘consequent thereon, >
catlons as are mentioned in sub-section (2), and the claim is fairly
vased on the matter disclosed in one of those specifications, the - 13. Controller to take into consideration the report of Examiner

priority date of that claim shall be the dat

When, in respect of any application for a4 patent, the Controller has
tion accompanied by that specification. .

received the report of the Examiner under section 11, ke shall, after
consxderiln‘g the report, dispose of the application in accordance witl,
the provisions hereinafter appearing. o
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14. stefusal of application in eertain cases.——Wherg the Congroller
jp swtisfied that the subject-matter of the specifications relating to
un spphicution is not an ‘invention’ within the meaning of clause (h)
wf saction 20 is not patentable under section 3, he shall refuse the
»pj;“'.‘i'”"’"

5. Order of refusal or amendment of application in certain
cunen, - YWhere the Controller is satisfied that the application and the
specifivutions relating thereto do not comply wih the requirements
i1 this Act or of any rule; made thereun er, the Controller may,
pubject to the other provisions of this Act, refuse to proceed with
the application or require that the application or the specification
Le umended to his satisfaction before he proceeds with' the applica-
tlon,

16. Other orders on application—(1) Where a specification relates
ty morc than one invention, the application shall, if the Controller
or the applicant so requires, be restricted to one invention and the
«lher inventions may be made the subject-matter of fresh applica-
tions; and any such fresh application shall be proceeded with as a
substantive application, but the Controller may direct that any such
fresh application made before the acceptance of the original applica-
tion snall bear the date of the original application or such later date
as he may fix, and the fresh application shall be deemed, for the pur-
poses of this Act, to have been made on the date which it bears in
accordance with such direction,

(2) At any time after an application has been filed under this Act
and before acceptance of the application, the Controller may, at the
request of the applicant and upon payment of the prescribed fee,
direct that the application shall be post-dated to such date as may
be specified in the request, and proceed with the application accord-

T
ingiv:

Provided that no application shall be post-dated under this sub-
section to a date later than six months from the date on which it was
actually made or would, but for the provisions of this sub-gection,
be deemed to have been made,

(3) Where an application or specification filed under this Act is
amended before acceptance of the application, the Controller may
direct that the application or specification shall be post-dated to ‘he

date .on which it is amended, or if it has been returned to the appli-

cant, to the date on which it is refiled.

(4) Where it appears to the Controller that the invention so far
as claimed in any claim of the complete specification has been pub-
2:ished in the manner referred to in sub-section (1) or sub-section (2)
of section 12, he may refuse to accept the application unless the
2pplicant either— '

(a) shows to the satisfaction of the Controller that the priority
date of the claim of his complete specification is not later
than the date on which the relevant document was pub-
lished in India; or

(b) amends his complete specification to the satisfaction of the
Controller. ’ o

345

.+ (6) If it appears to the Controller that the invention is claimed -
a claim of any other complete specification referred to in clause (b,

of sub-section (1) of section 12, he may, subject to the provisior. .
hereinafter contained, direct that a reference to that other specificz-

(a) the applicant shows to the satisfaction of the Controlle:
that the priority date of hig claim is net later than the
priority date of the claim of the said other specification; |
or

(b) the complete specification is amended to the satisfaction
of the Controller.

(6) 1f it appears to the Controller as a result of an investigation
under section 12 or otherwise—

(a) that the invention so far as claimed in any claim of the
applicant’s complete specification has been claimed in any
other complete specification referred to in clause (a) of
sup-section (1) of section 12; and

(b) that such other complete specification was published on
or after the priority date of the applicant’s claim;

then,. unless it hag been shown (g the satisfaction of the Con-
troller that the priority date of the applicant’s claim is not Jlater
than the priority date of the claim of that specification, the provi-
sions of sub-section (5) shall applv in the same manner as they apply

to a specification published on or after the date of filing of the appli-
cant’s complete specification, )

(7) The power of the Controller under sub
to direct thg Insertion of a reference to anothe

on a claim made in the prescribed
patent has been granted, that by virtue of any assi
ment made by the applicant or one of the applica
or by operation of law, the claimant would, if the patent wore then
granted, be entitled thereto or to the interest of the applicant there-
in, or to an undivided share of the patent or of that interest, the
Controller may, subject to the provisions of, this section, direct‘that
the application shall broceed in the name of the claimant or in the
hames of the claimant and the applicant or the other joint applicant
or applicants, according as the case may require,

(2) No such direction as aforesaid shall be given by virtue of an
assignment or agreement made by onae of two joint applicants for a

batent except with the consent o the other joint applicant or appli-
cants, '



