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licence

22 Of the Indian
t

Rt1n2rks

Compulsory
granted.

Appln. for pharrnaccu-
tical inventions with­
drawn in view of a
compromise under which
licence was granted by
voluntary arrangements.

Textile machinery ap-
plications abandoned
in view of the settle­
ment between parties)
during' pendency of
proceedings.

All the 4 under same
patent -2 Allowed

2 DlmUsied

Appeals pend­
in$ in Calcutta
High Court
;'galnst orders
of Controller
grarn ing licence.

Namre of
inventions

t-\Vrist \V'atch All three pending.
bracelets.

I-Pr<>ct:S1 for
dyeing.
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TABLE (7) (VilU Paragraph 136)
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'fABLE (10) (VwJ! Paragraph 4 20 )

St at emeru shotoing lime taken from date of acceptance of an application to th» prin..t'ittg of the specification etc.

YCH

i\la.:<imum time that has
been taken from the
date of acceptance of
an application for a
patent upto the date
when the specification

is printed

lviaxiITlum time that has
been taken from the
date of acceptance of
an application for a
patent upto the date
when the printed $PC-

cifenion bccorncs
available to U1C public

Approximate time that
11M been taken fro ill

the date: of acccorance
of an application for a
patent upto the date
when the specification

W23 printed

Approximate time that
has been taken from­
the date of acceptance
of an application for a
patent upto the date
when the printed IPC­
cification becomes
available to public

. Ycars lvlonths Days Yc.3r5 lviontns DJ)"5 Yean Months D-ays Ycars Months Days

------------_._-------_._------_.__ . - -----._- ---_._•._--_.--_.._------------
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22 I 9 I 1 4 2!
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1953
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1955

195 6

1957*

6
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7

9

10 2

2

.2

3

4

2

24

18

1t
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"Out of the 50 batches of specifications sent to Press for printing in 1957, only 15 batches have been received and made available to the public ..
The information furnished in respect of the year 1957 has been based on the said [5 batches only.

No'ra---T'atcnt specifications arc accepted almost daily. The specifications accepted in a week ~re collected together and the MSS thereof :arc;
sent in one batch for printing. The above information is based on !'UCh batches.
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315

(1) the desirability of Lrnposing restr ret 10:-,-'0 on the pa ten t­
ability of such inventions;

(2) the desirability of arid the nature of :2-:2 r'estnctions to
be imposed on patentees after the pate,,::; are gr<lDtecl.

ApPENDIX HB"-TABLE (1)

QUESTIONNAIRE

Re: Patents for inventions relating to cbemical products etc.

Patents relating to (a) chemical products used. in industry and
medicine. (b) substances used or capable of being used for food or
medicine. and (c) insecticides, fungicides and dici'ifectants etc. are
of vital importance to our national economy and p~bJic health and
it is common grQund that our Patent Law should be such that if
should encourage indigenous research and foster Indian industry
and enable the public to obtain the patented proci:.:::ts at reasonable
prices. The problems relating to these patents r;:::,y be consideredunder two heads:

A. Patentability of inventions relating to tehemical products etc.

<I)

~ .'
The Indian Patents & Designs Ac t, 1911 con 12 ens 110 restrictions

:is regards the patentability of inventions relat~g to these subs­
tances. In several countries of the world, hoy;ever, the law renders

();!,i" such inventions unpatentable or when this is p-c,mitlcd restricts
pCltentability to the process by which the substance is obtained. In
certain other countries where product claims for niltent are allowed
1he claims arc restricted to the product as produced by the process
particularly .specifled.

In the United I):ingdom whos-, l::nvs have hitherto served as our
model, there was no statu tory restriction on the pa len tabil i ty of
chemical products until 1919, When Sectio;} 38/\ W3S introduced
into the Patents & Designs Act Df 1907. During the late 19th and
the early years of the prcse-u century, German scientists were fore­
most in the fi.eld of chemic~l research and as a result they applied
for and obtamedpatents 111 England {v,, <everat new chemical
products. In a case decided under the earlier Acts lL bad b.

ee n
held

t hat i1 patent for a new product (dye-stUff) covered that prou,..",t
When m:lnufactured by any process Whether the sarnr. Was described
bv the 1lafcntec in his spe('inc;]f ion fll' T1rJt (,'ide PC3rson, ,J. in
B'adisc}u:' :1nilin lind Sod,: Vo;\nh \'. LCi':::s(cil1-'2 HPC 74)
a pproverl h.\' till' House () f Lnl'ds (-1 IIPC ~ 4()) . The r csu It () f this
decision was t hnt When once ;1 patent had IJeer. obtaincd for L1 new
product, research into alternative methods of obtuining the same
product \',;)S practically prevented, These patents for i n vcn tions
which originated in Germany, were numerous and tended to hinder,
if not to stifle, chemical research and the establishment of chemical

.l.>

~-:-.",



or being ~iscci a:-) surgical n nd cura-(v ) inventions
t ivo d(~vic(\s·.)

(c) Would you consider it des irablu to introduce a provision
In the Indian Statute on the lines of Section 38A. (1) of the
U.K. l\..cts, 1907-1932 (now repealed), i.c. to substances
when prepared or produced by the methods or processes
or manufacture par ticularlv described or by their obvious
chemical equivalents?

II. (a) Would you draw any distinction for the above purposes
bet ween diffcren t types of substances or articles, e.q.

(i) heavy chemicals and fine chemicals;

(ii) chemicals used or capable of being used in the
pharmaceutical industry or as drugs;

(iii) articles of food or drink;

(iv) articles which could be used as insecticides, gerrni ..
rides, fungicides and disinfectants:

(2) to incorporate in the Indian statute- Ct provision on the
lines of section 38A of the U.K. Acts of 1907 to 193~. now
repealed. '

(b) Would you consider it des: r able to restrict the claims for
such patents only to the processes described and deny
patent rights to the products even if made by such pro­

~ cesses", or,

I f you ar c in Ll vour ()f ~l n~' ~pccia 1 lcg1s1ntivc provisions
for patents relating to drugs and medicines, do you consider
it desirable to make an y further su b-division in this class
of goods, e.g. into antibiotics, sulpha compounds.' vitamin
preparations. glandular and biological products, anti­
rnalarials or others as regards the particular provision to
be enacted?

In the light of the above:

1. (a) Would you consider it desirable to amend the in \v so
as to prohibit altogether the grant of patents for inven­
tions relating to chemical products used in industry or are
capable of being used as articles of food or drink or
mcd ic ino", art

The first alternative has been adopted in some countries which
are still industrially undeveloped and whose economy is predomi­
nantly agricultural, e.q. Argentina. Chile. Denmark and Rumania,
while the second alternative, namely, restricting the claims to pro..
cess and to products only when prepared by the described process.
has been adopted by a very large number of other countries, e.g.
France, German, Austria, Canada, Czechoslovakia, Switzerland,
Portugal, Spain, Mexico, Holland) Norway, Sweden, Japan,
Yugoslavia and U.S.S.R.~ .~

~

,
,~)

'.~ \)

chemical
fo\)d or

( 1) to deny patentability to inventions relating to
products and those capable of being used for
nl(~d ici ne: or

iridustrv in. the United Kingdom, Sorne relief was no doubt
afforded by the provision for compulsory licensing on proof of
abuse of monopoly~~ which will be dealt with later, but owing to
the narrowness of the language employed by the 'legislature and the
st r ict conditions which had to be fulfilled before such licences could
be obtained, as well as the heavy royalties which had to be paid. the
intended object of this provision was not f'ulfil led. The next result
of this was that at the commencement of the First World War in
1914, Germany had practically D monopoly in the chemical industry,
particularly the dye-stuff industry of the United Kingdom.. .

In order to st imulato and encourage British research and invert-
1.ion in the chemical industry, the Patents & Designs Act, 1919
introduced a new provision [section 38 (A) ] into the principal Act
of 1907. This section provided that in regard. to patents for inven­
tions relating to substances prepared or produced by chemical pro­
cess or intended for food or medicine, there could be' no claim of
monopoly for the substance, per se, but only for the substance when \
p reparcd or produced by (1 process described or by its obvious che­
IniCC11 equivalents, Some criticism had been levelled against the
te rrns of section 3fJ (A) on the ground that it \V(1S capable of evasion
or circumvention by patentees o r applicants fur patents dcscribirig
or specifying all or several possible altcrnntivo processes for obtain...
ing the product claimed, so that virtually the patent protected the
substance however obtained. Nevertheless the history of English
Ch«lniCClI industry from 1919 upto the end of the Second World War
shows (1 steady arid phc nornnnn] progress in both dye-stuff and drug
industries; so much so, that that country. attained by 1945 a position
(Jf world leadcrsh i p in these industries, with Q l(lrge and expanding
export market. In 1945 the Swan Committee' which considered
the revision of the patent laws, recommended that the restrictions on
the patentability of chemical substnnces contained in the said
section 38 (A) (1) or the U.K. Act might be d~leted and this h:1S been
c Q r ricd 0 uti nthe presen t U.K. Paten tsAct. 1B49,

.Though the Indian Patents & Designs Act, .1911 \V(lS ~!;~~ndcd
~eve :-~1 tim cs fro m 1930 to 1953sapr 0 vis ion (1sin sec ti 0 n 38 (A) (1)
of the U.K. Act of 1907-1932 which was considered essential for
the protection and encouragement of the British chemical and
phnrmaccutical industry against competition by foreign patentees
has not been introduced into the Indian enactment, althou.jh the
position in India as regards p!:tents for chemicals .and drugs would
scern to be much worse !1ian what obtained in the United Kingdom
prior to t,he f'~~Hcncement of. the First World War, in view of the
VPfV ,nr...dominant and the Virtually monopolistic position in these
"" d ..~n ts held hv foreign pa ten tees. To rectify the posi lion t \\,() ~t)h~ ..

t ionsapp(l :1 r top r{'sC'n t thfl mso1ves for con sid ('rnt ion I n~H11ely,

~

1. ..\ C\lti1luiltC4: nppvi ·llcJ in Aprll 1954 by the Board of Trude \11' tl.e United.
KiosNlIDl to ,-'('tlsidcrand report on t~e chnf!g~s desirable in the Patents & Designs Acts.
The present L'. K-.Act of t949 has been enacted in imp}C'mentntit'l1 tlf rhc rccorn­

ift~!,,~'tnclhtat i~\n~ nf \h is Cnmlnittce. '



__ .. -..,~"U~ Ul relation to compulsory licensing of patents relating
to chemical products, .

The history of this provision in the U.K. statutes briefly as
fol1ows:-

Prior to 1883 there was no statutory provision whereby a
patentee could be forced to grant. a licence even if he
abused his monopoly rights by not working the invention
in the United Kingdom or by blocking other inventions
or by demanding or charging unreasonably high royalties
for licences to work or charging exorbitant prices for
the patented products imported by him. By -section 22 of

, the British Patents & Designs Act, 1883 the Board of
Trade was given the power to order the grant of compul­
sory licences "where the patent was not being worked
in the U.K. or the reasonable requirements of the public
in respect of the invention were not satisfied or any
person was prevented from working or using the inven­
tion of which he was possessed". Since that date, the
grounds upon which compulsory licences could be applied
for have become progressively enlarged to the benef t of
applicants for licences. Nevertheless, there have been
only a Iew applications for compulsory licensing under
the U.K. Acts, but this may be due to the patentees
voluntarily granting licences on reasonable terms because
of the possibility of applications for compulsory licences.
The provisions in the United Kingdom legislation 8S

regards compulsory licensing of patents are general arid
are not confined to any particular class of inventions.
Though,thcre was some opposition to the provisions as to
compulsory licensing, the .Swan Committee recommended
(paragraphs 54 and 55 of the second Interim Report) not
only the retention of these provisions but that the concept
of abuse of monopoly should be expanded further by
treating any restrictions on the export market 8S un abuse
of patent right [ride section :17 (2) (d) of the Patents
Act, 1949].

Apart Irorn and wi thout prcj ud icc to the above genera! prov i­
sions for compulsory licensing, the U.!(. Act of 1919 introduced a
special provision for the grant pf licences Has of right". without
requiring any proof of abuse of monopoly in the case of inventions
relating to food or medicine (vide section 38 (A) (3) of the U.K.
Act], This provision in the U.K. Act of 1919 was also recommended
to be retained by the Swan Committee and now appears :lS ~['('t ion
41 of th(~ U. IZ. Patents AC't,1949 ..

/\ prOVISIon on the lines of section ·11 of the U.K. Pa ten ts :\ct of
l~}~~J was introduced into the Indian Patents and Designs Act. 1~n 1 by
a n amendment effected in 1952 which with slight changes in ID5:3 now
Icrrns section 23CC of the Act. It will be noticed that these
licences as of right arc confined to articles of food or medicine and
trr insecticides etc. and do not extend to other products or articles.
Section.23CC, however, contains a sub-clause (4) under which
the Central Government has power to direct the provisions of that

4"
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section to appiy to other commodities besides food, rnec
lnsecttcide etc, but this power does not appear to have
Invoked, or exercised.

The Patents Bill introduced in Parliament in 1953 propose
re-enact the provisions of the present section 2JCC, whicl
been in .force since 1953.

(1) In your opinion has this provision had any effect in pro
ing or fostering mdlgenous research in food, medicine. insect!
and surgical instruments or other articles mentioned in that sect

(2) As a consequence of the compulsory licensing provi:
under section 23CC have you noticed any tendency on the
of research workers or inventors to wcrk inventions relating
foods and drugs in secret without obta inin g patents therefor?

, (3) Has any local food or pharmaceutical industry been to ;
knowledge started within the last four years to work any lic(
u~der section 23CC from patentees?

(4) Do you consider that it is advisable to expand the SCOPl

the' compulsory licensing provision now found in section 23CC
cover cases of all chemical substances used in Industry?

(5) Do you consider that the Indian chemical industry in gent
or any branch of the chemical industry in particular, has in rcc
years been suffering any handicap by r easo n of the existence of
patents of foreign nationals?

(6) Do you consider that. the prices charged for paten
-chernicals or drugs are unduly high taking into account the cost
production and reasonable prof t on the outlay by reason of t
inability of the Indian manufact.urcr s to compete w i th the forei
patentees?

(7) Do. you consider that the compulsory grant of licences
reasonable terms to anyone who applies for them would prornc
(a) research by Indian scientists, (b) the starting or devcloprne

of chemical or pharmaceutical industry in India? 4'

(8) If patentees arc' directed to grant licences, which in yo:
opinion would be better in the interests of Indian industry as
whole-s-

(a) exclusive licences: or
(b) non-exclusive licence to anyone willinj; to abide b

rcasonablc terms ('is to r ov alt y C'tc.

(9) If licences are to b(~ gr:'..1n ted on rca son a b lc terms, w h ic
would you consider best suited to InciiZl~1 rcqui rcmcnts-c-

([1) specifying in the Act or the rules the maximum ant
minimum royalty rates leaving it to the Cantrolle
(subject to appeal) to fix the figure which he consider:
reasonable in the circumstances of the case within thr
limits. specified by law; or

(b) specifying in the Act or the rules -the minimum royal ty
as well as the scale of rovalt ics to be charged, the Ia ttc:



4l; ~

.. ". ::dt~, .

to be based upon the total outpu t or sales of the licensee,
011 a slab system with a decreasing percentage as the salesincrease.

APPENDIX uB"-TABLE (2)

QUESTIONNAIRE

Re: Patents for inventions relating to chemical products used in
industry 01' in medicine

Patents in relation to chemical products used in industry or in
medicine are of vital importance to our national economy and the
Patent law should be such that it should encourage indigenous
research and foster Indian industry and cnablo the supply of patented
products at reasonable jrices. The problems relating to these
patents may be considere under t wo heads:

(1) The desirability of imposing rest,ictions on the patent­
abiIityof such inven tior;s:

(2) The desirability of and the nature of the restrictions to
be imposed on patentees after the patents are granted.

A..patentability of inventions relating to chemical products etc.

The Indian Patents and Designs Act, 1911 contains no restrictions
as r("gJrds the patentability of in':entions relating to chemical pro­
ducts. In several countries of the world, how'ever, the law renders
such inventions unpatentable or -vhen this is permitted restricts
patentability (0 the process by which the substance is obWined. In
certain other countries where product claims for patent are allowed
the claims 3rt> restricted to the prelduct as produced by the processp3rticularly specified.

In the United Kingdom whose laws have hitherto served as our
model there was. no statutory restriction on the patentability of
chemical products until 1919, when section 38(A) was introduced
into the Patcnts & Dcsigns Act of 1907. During the late 19th and the
early years of the prescnt century, German scientists were foremost
in the field of chemical research und as a result they applied for and
obtained patents in England [or several new chemical products. In
a case decided under the earlier Acts it had been held that a patent
for a new product (i n tha t case u dye-stuff) Covered that product
When manufactured by any process whether the same was describ,
ed by the paten tee in his spe<::iflca lion or not (vide Pearson, J. in
Badische Ani/in Und Fa/nile 1'. Lc:;i Hstein-2 RP.C. 74, approved
by the House of Lords, 4 RP.C. 449). The result of this decision
was that when once a potent had been obtained for a new product,
research in to alternative methods of obtaining the same product
was practically prevented. Such pa ten ts for chemical products for
inventions originating in Ger m ;1 11 Y, Wl're numerous tended to hinder,
if not to stifle, chemical research and the establishment of the chemical
industry in the United Kingdom. Some reliet was afforded by the
provision for compUlsory lJcences on proof of abuse of monopoly, but
owing to the narrowness of the language employed by, the legislature

321 ·
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C. 1{cvocation of Patents for abuse of monopoly

Neither the Indian Patents and Designs Act, 1911 as umended
lIptodate nor the Patents BiU, 1953 contains any Provision for the
revOcation of a patent grounded on continued abuse of monopoly
rights by the patentee. Such a provision is enacted in section 42 of
the lJ.T<. Act of 1949 and is to be found in certain other countries also.

...

Do you consiQf'r that such a provision would be suitable or Use­ful in India?

D. Other suggestions

Have you any further or other suggestions to malee as regards
the arnendmen ts to be effected to the law relating to pa tents which
would render the enactment a potent instrument for fostering
research and the establishment and development of the Indian
('hom kal and pharmaceUtical industries?



and the strict conditions which had to be fulfilled before such licences \'
could .be obtained, as well as the heavy royalties which had to be paid,
the intended object of the licensing provision was not fulfilled. The
net result of this was that at the commencement of the First World
War in 1914, Germany bad practically a monopoly in the chemical
industry, particularly the dye-stuff indus try, of the United Kingdom. ,f

In order to stimulate and encourage British research and invention l
in the chemical industry, the Patents & Designs Act,' ,1919 introduced 1'
a new provision [Section 38(a)] into the principal Act of 1907. This
section provided that in regard to patents for inventions relating to
substances prepared or produced by chemical processes there could be
no claim, of monopoly for the substance per se but only for the sub- \
stance when prepared or produced by a process described or by its
obvious chemical equivalents. Some criticism had been levelled
against the terms of section 38 (A) on the ground that it was capable
of evasion or circumvention by patentees or applicants for patents
describing or specifying all or several possible alternative processes
for obtaining the product, claimed, so that virtually the patent pro­
tected the substance however obtained. Nevertheless, the history of
English chemical industry from 1919 upto the end of the Second
World War shows a steady and phenomenal progress in chemical
industry; so much so, that that country attained by 1945 a position
of world leadership in this country. In 1945 the Swan Committee",
which considered the revision of the Patents laws, recommended
thnt the restrictions on the patentabiliy of chemical substances con...
rained in the section 38(A) (..1) of the U,K. Patents Act might be
deleted and this has been carr-ied out in the present U.K. Patents Act,
1949.

'I'hough the Indian Patents & Designs Act, 1911 was amended
several times from 1930 to 1953, a provision as in section 38(A) (1) of
the U.K. Act of 1-907-1932 which was considered essential, for the
protection and encouragement of the British chemical and pharma­
ceutical industry against competition by foreign patentees, has not
been introduced into the Indian enactment, although the position in
India as ,regards patents for chemicals and drugs would seem to be
much worse than what obtained in the United Kingdom prior to the
commencement of the First World War, in view of the very predorni­
.nant and 'the virtually monopolistic position in these patents held by
foreign patentees. To rectify the position two solu tions appear ito
present themselves for' consideration, namely,

(I) to deny patentability to inventions relating to chemical
products used in industry or in medicine; or

(2) to incorporate in the Indian statute -a provision on tile lines
of section 38A of the U.K. Acts of 1907 to 1932, now repealed.

'I'ho first alternative has been adopted in some countries which are
~till industrially undeveloped and whose economy is predominantly
'lgriculturnl, c.u.Argcntina, Chile, Denmark and Rumania, while the
second alternative, namely, restricting the claims to process and to
products when prepared by the described process. has been adopted ·
-.....-...,.... -_... ..._--- ._-- - _._-_-..~._--,...--_ ...-..,-,.

·A cornrnittee tPpoint~ in April 19-44 by the Board of Trade of the United
Kingdom to consider and report on the Chanita desirable in the Patentl & DnigtU
..\c.;a. The present U. K. Act of t94Q has been enacted in Irnplerncntatior.s of this
Committee. - •

..
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by a very large number of other countries, e.q. France, Gerrnany
.Austria, - Canada, Czechoslovakia, Switzerland, Ponugal. Spau
Mexico, Holland, Norway, Sweden, Japan, Yugoslavia and U.S.S.R.

_In the light of the above:
L (a) Would you consider it desirable to amend tbe law so as tc

prohibit altogether the grant of patents for invention!
relating to chemical products used in industry or in rnedl-
cine", or
(b) Would you consider it desirable to restrict the claims
for such patents only to the processes described, and deny
patent rights to the products even if made by such prcces-
ses", or
{c) Would you consider it desirable to introduce a provi­
sion in the Indian Statute on the lines of section 38A(1)
of the U.K. Acts, 1907-1932 ( riow repealed), i.c. to
substances when prepared or produced by .th e methods or
processes of manufacture particularlv de':.:ribcc1 or by
their obvious chemical equivalents?

(d) Would you diffe~ntiate for lh~ ~bove purposes between
heavy and fine chemlcals and drugs

B. Restrictions on pntcntees--Campulsory licences etc.

1. The history of the provisions relating to compulsory licensing o~
~tents in the U.K. statutes is briefly as follows:-

Prior to 1883 there was no statutory provision whereby a patentee
could be forced to grant G licence even if he abused his monopoly rights
by not working the invention in the United Kingdom or by blocking
other inventions or by demanding or charging unrcasonably high
royalties for licences to work or charging exorbitant prices for the
patented productS imported by him. Bv section 22 of the British
Patents & Designs Act, 1883 the Board of Trade was given the power to
order the grant of compulsory licence "where the patent was not being
worked in the U.K. or the reasonable requirements of the public in
respect of the invention were not sstisfled or any person was prevent­
ed from working or usinz the invention of which he was possessed".
Since that date, the grounds upon which compulsory licence could be
applied for have become progressively enlarged to the benefit of the
applicants for licences. Nevertheless, there have been few applica­
cations for compulsory licensing under the U.K. Acts but this may be
due to the patentees voluntnrilv granting licences on reasonable terms
bee<3 use 0 f the possib iIi tY 0 f 11 PP1ic11ti 0 nsf0 r cornl) ulso rv lieen ccs. T11(~
provisions in the United Kingdom legishtion as r('f;;lrrls compulsory
licensing of patents arc general ;lt1cl nrc not confined to anv particular
class of inventions. Though there was some opposition to the provi­
sions CIS to comptllsory licensing, the Swan Committee recommended
(paragrnphs 54 and 55 of the Second Interim Report) not only the
rcten~ion of these provisions but that the concept of the abuse of
monopoly should be expanded further by treating an adverse effect
on the creation or expansion or an export market as an abuse of patent
right (vide sections 37 (2) (d) of the U.K Pa ten ts Ad, 19491



(7) Do you consider that the grant of licences on reasonable term!
to anyone who applies for it would promote (a) research by' Indian
scientists. (b) the starting and development of Indian industry?

(8) If the patentees are directed to grant licences, which would in
your opinion be better in the interests of Indian industry as a whole.

(a) exclusive licences on agreed tenus. and in default of agree­
ment, on terms fixed by the Controller;

(b) non-exclusive licence to anyone willing to abide by reason­
able terms as to royalty etc.

(9) If licences are to be granted on reasonable terms, which would
you consider best suited to Indian requirements-

(3) specifying in the Act or the Rules the maximum and rnial­
mum royalties leaving it to the Controller to fix the figure
\vhich he considers reasons ble in the circumstances of the
case within the limits specified by law; or

(b) specifying in the Act or the Rules the minimum royalty 8JJ
well as the scale of royalties to be charged, the latter to be
based upon the total output or sales of the licensee. 0:1 a slab
system with a decreasing percentage as the sales increase.

In connection with the above, what would you consider reasonable
terms and scale of royalty. . . ,

2. It is stated that nn~ statutory provisions for the cO~:it:>:llsory

grant of licence do not fulfil their purpose because many inventions
cannot be worked properly or successfully merely on the b2S:S of the
complete specification but that considerable further information
touching the operation of the processes of manufacture usually
termed "know-how" is necessary for the purpose. It is further stated
that the patentees do not impart to t he licensees forced upon them
by the Controller the "know..how" for putting the invention into
effective and profitable use and that in the absenccof the importing
of such knowledge the licensees find themselves unable to utilise the
invention except after further proll)n,~ed an! oxnr-nsive research
which most find themselves not in a posi tion to undertake.

Do you consider that this handicap of the licensees could be obviate
ed by the imposition of a statutory condition in every compulsory
licence that on demand by the licensee, thepatentee shun impart the
"know-how" to enable the licensee to obtain the product? Do you
consider that such statutory condition could be effectively enforced by
suitable provisions in licences.' such as,

(a) that the royalty fixed sh011 not be payable unless the 'know..
how' V1US imparted; und

(b) that on failure of the patcnt cc to comply wit i: the licence
condition as regards impa rt i nr; of the 'know-how', so as to'
(\n~lblc the.' licensee to work t hc invention within a reason ...
ab!c interval af tcr the gr:1;1t of the licence, the patent Hl0Y
b0 rev0 kcd 0 n 3 pP11 enti 0 n t \) the Con t roll cr by thelicerisee
( SII bjcc t to 3 n :1ppea 1) .

3. Notwithstanding the general similarity, the Indian Pntents &
Designs Act, 1911 as now amended differs somewhat from the corres­
ponding provisions of the U.K. Act of 19<19 as to compulsory licence
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Bearing in mind these considerations-
(1) Have you noticed any tendency on the part of the research

workers or inven tors to work inventions in secret without obtaining
patents therefor as a consequence of the compulsory licensing provi­
sions in the Indian Patents & Designs Act, 1911?

(2) llnvc these provisions in your opinion had or would have any ,
effect in promoting or fostering indigenous research?

(3) DD you consider that Indian industry in general or any brunch
thereof in particular has in recent years been suflering from any
hundic~p by re~S(H1 of the lurgcmojority of the patents registered in
India being owned by foreign nationals?

(4) Do you consider that the prices charged for· patented products
in India nrc unduly high taking into account the cost of prcduction
and rC'~tsnn~lblt\ prulu 0'1 the out lav. bv reason of the inahility of l ndrun
manu Inct urc rs to voter into corn pet it ion with foreign patentees?

(~») T)u \uU cous idcr the grounds which are specified in section 22'
os elitist it U li n g abu-.c of moriopolv I sufficient or if they have to be
en 1:1 rf~\.'<11 \\' h:lt arc t he' ~;u1gcsti()ns you would offer?

(G) \Vnuld you consider that failure on the part of a patentee to
supply adequate quantities of the patented products at reasonable
prices rnight be specifically cnurncrnted ns an abuse of monopoly?

~.. .. .u.UUUI. pi t:JUUH.:e to the above .gcncrnl provisions'
{or compulsory licensing, the U.K. Act of 1919 introduced a special
provision for the grant of licences as of right without requiring any
proof of abuse of monopoly in the rose of inventions relating to food
or medicine [vide section 38(A) (3) of the U.K. Act], This provision'
in the U.K, Act of 1919 was also recommended to be retained by the
Swan Committee and now appears as section 41 of the U.K. Patents
Act. 1949.

By amendments effected to the Indian Patents & Designs Act, 1911 '
by Act 32 of 1950 the grounds on which compulsory licences could be
applied for were almost brought into line with the corresponding posi­
t ior; in the United Kingdom. In addition, a special provision for foods
and drugs on the lines of section 41 of the U.K. Act of 1949 was
introduced into the Indian Patents and Designs Act, 1911 by an
amendment effected in 1952 which with slight changes in 1953 now
forms section 23(CC) of the Act. It will be noticed that the licences
as of right under this section are confined to articles cf food or
medicine and to insecticides etc. and do not extend to chemical pro­
ducts used in other than pharmaceutical industries. Section 23CC~

however, contains a sub-clause (4) under which the Central Govern­
men t has power to direct the provisions of that section to apply to
other commodities besides food. medicine and insecticide etc. but
this power docs not appear to have been invoked or exercised.

The argument urged against provisions for compulsory licensing
is that by diminishing the income derived by patentees from the
exploitation of patents, they hove a tendency to act as a disincentive
to putcnt inr; Onl(Jng research workers, leading inventors to.prefer
working their invr-nt ions in secret rather than obtain patents for
them, since by pa tc~n~ing they would expose themselves to applica­
tions for compul.sory licences.

r



and these points of difference arc maintained in the Patents Bill, 1953.
'I'hoy Hre- -

(1) The U.K. Act permits patentees voluntarlly to have their
patents endorsed' "licences of right". on doing which the renewal tees
payable are balved.

(2) On proof of abuse of monopoly under the U.K. Patents Act.
1949 any person interested as also the Central Government, may
apply for an endorsement of the patent with the words "Iiccnces of
right" whereas under She Indian Act, an application for such relief
can be preferred only by the Central ·Government. "

(3) The statutory law of the United Kingdom includes the
Monopolies and Restrictive Practlces (Enquiry and Control Act) ,
1948, a piece of legislation on the lines of the Anti-Trust Statutes of
the United States. When the Monopolies Commission 'appointed
under the above U.K. Act reports that a condition of monoply pre-­
vails in regard to the supply of any particular patented articles or
to a patented process and a resolution is passed by the House of
Commons declaring that the conditions operate against the public
interest. Government may apply to the Controller and the Controller
may pass appropriate orders directing the patentee to grant licences
or abrogating the offending provisions of the licences already granted
[vide sections 40(3) and ,43 (6) of the U.K. Patents Act, 1949J.

Do you consider that provisions on the lines of U.I{. Act set out
above or in any modified form will prove useful in India?

4. In addition to the provisions for compulsory licensing, the
Patents Bill, 1953 in clause 99, in line with Section 57 of the U.K
Patents Act, 1949 enacts prohibitions against patentees imposing un­
reasonable conditions on those who deal with them either as buyers
or hirers or licensees of their products in the course of trade.

Do you consider that provisions of clause 99 sufficient to cover
all types of prevalent restrictive trade practices or would you
suggest any enlargement and if so on what lines?

5. Revocation of patent for abuse of monopoly.-Neither the
Indian Patents Act, 1911 as amended uptodate nor the Patents Bin.
1953 con talnsnny provision for the revocation of a patent grounded
on continued abuse of monopoly rights by the patentee even after
the grant of compulsory licences. Such a provision is enacted in
Section 42 of the U.K. Act of 1949 and is to be found in certain other
countries also.

Do you consider that such a provision would be suitable or use­
ful in India?

6. Other suggestlons.v-Have you any further or other ~uggcs...
tions to make as regards the amendments to be effected to the law
relating to patents in India which would render the enactment, a
potent instrument for fostering research and the cstablishrncn t and
development of the Indian industry?

...,
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APPENDIX «8M-Tabl" (3)

SECRET PATENTS

Patents relevant for the purpose of Defentee

The present law on the subject is contained in section 21A of tho
Indian Patents and Designs Act, 1911. The section which is identical
in terms with section. 30 of the ,U.K. Patents and Designs Act, 1907­
1932 was introduced In the Iridian Paten!S and Designs Act.. 1911 by
an amendment effected by Act VII of 19s0. This section L:> confined
to inventions for instruments or munitions of war .assigncd to Gov­
ernment by inventors for or without valuable consideration either
before or after the patents therefor are granted. When an assign-­
ment has been so made the Central Government may at any time
before the publication of the specification certify to the Controller
in the interests of public service that the particulars of the .. inven­
tion and the manner in which it is to be performed shouJd be kept
secret. If such certificate issues, the specifications anU drawings are
to be kept in a packet sealed by Government (sub-section 4). Sub..
section 10 enacts:

(10) No copy of any specification or other document or draw­
ing by this section required to be placed in a sealed
packet shall 'in any manner whatever be published or open
to the inspection of the public, but, save as otherwise pro­
vided in this section, the provisions of this Act shall apply
in respect of any such invention and patent as aforesaid.

This is given effect to by the Secret Patent Rules, 1933 which pro...
vide that the application would be subjected to the usual examina­
tion but that the ncccptance would not be advertised. 'I'he specifi­
cation is not to be published and no' opposition will lie against such
application. On .acccptcn.;c of the application a patent will be seal­
ed by the Controller but the patent will be entered in a separate
Secret Register. The packet containing the spr-c ilica t ion and draw­
ings is not to be opened except on the orders of Government during
the term of the patent (sub-section 5) and on the expiration of the
term, the packet is to be delivered to Government (sub-section 7).
Patents covered hy the s·...:crecy directions are not subject to revoca....
tion (sub-section 9). Government may at any time revoke the
secrecy directions, in which event the patents will be covered by the
rules applicable to other patents.

AlUInugh 0 bv i0 \.1 SY the sec rccy d ire ct ions \V 0 u1cl not bc ~ ITcc li ve
unless :hey provided ngainst disc lousurc, not only by the Patent
Office but also bv the inventor, the section is defective in so far as
it docs not expressly prohibit the inventor from communicating the
invention to others. 'I'his defect was rectified during the war both
in the United 1\.ingdon1 and in India by rule 3 of the Defence
(Patents and Trude Marks Act) Regulation, 1939-41 framed under
the Defence of the Realm Act, 1939 and by rule 42 of the Defence
of India Rules, ID39 respectively. Rule 42 of the Defence of Indio
Rules ran:

~?"i'
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... i 1-"\.44 iJ ..... .,C V.l lUl~ 1'U1':. Ul<: expression 'Controller'
Controller of Patents and Designs appointed under the

Indian Patents uno Designs Act, 1911.
(2, Where. either before or after the coming into force of the

Ordinance, an application has been made to the Controller for the
grant of a patent or the registration of a design, the Controller, if
he is satisfied that it is expedient for the defence of British India
or the efficient prosecution of the war so to do, may notwithstanding
anything' contained in the Indian Patents and Designs Act) 1911.
omit to do or delay the doing of anything which be would other.. ·
wise be required to do in relation to the applicatlon, and by order,
prohibit or restrict the publication of information with respect to the
subject matter of the. application, or the communication of such in­
formation to particular persons or classes of persons.

(3) No person shall except under the authority of a written per...
mit granted by the Controller make an application for the grant of Q
patent, or the registration of a design in any country or place not
included in His Majesty's Dorniniqns and not being an Indian State.

(4) If l in the opinion of the Central Government, it is necessary
or expedient for the defence of British India of the efficient prosecu..
tion of the war so to do, the Central Government may by order
require any person to furnish to such authority or person as may be
specified in the order, any such information in his possession relating
to any invention, design or process as may be specified in the order
or demanded of hi m by the said authority or person.

(5) 'I'he right of a person to apply for, or to obtain, a patent in
respect of an invcn tion or registration in respect of a design, shall
not be prejudiced by reason only of the fact that the invention or
design has previously been communicated to an authority or person
in compliance with any order given under sub-rule (4), or used by
an authority or .person in consequence of such communication, and
a patent in respect of an invention, or the registration of a design,
shall not be: held to be invalid by reason only of the fact that. the
invention or design has been communicated or ,used us aforesaid.

(6) In connection with the making, use or exercise of any inven­
tion or design on behalf of, or for the services of the Crown (whether
by virtue of the Indian Patents and Designs Act, 1911, or otherwise),
the Central Government may by order authorise the use of any
drawing model, plan} specification, or other document or inforrnn­
tion in such manner as appears to the Central Government to be
expedient for the defence of British India or the efficient prosecu­
tion of the war, notwithstanding anything to the contrary contained
in any licence or agreement; and any licence or agreement) if and
in so Iar us it confers on anv person, otherwise than for the benefit
of the Crown, the right to receive any payment in respect of the usa
of nny document O~ informa tinn in pursuance of such on auth or isa-
tion, sh:111 be inoperative II .

In the United Kingdo:n the provisions of the war-time TIcg-uLl"
tion wcre subscqur-nt ly enacted as Section 18 of the P;'ltC'nts !\ct. 1~'·19

but no such step was taken in India when the Defence of India
Rulos lapsed. 'l'h.: In\v in l ndia was, however, sought to be brought
into Iinewith that of Section 18 of the U.K. Act of 19·19 by clause
2:> of the Patents Inll. 1953.
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• The second matter which requires to be noticed is as r-egards the
provisions enabling Government to utilise inventions which are
relevant for the purpose of the security of the country. Section
21 (2) of the Indian ·Patents and Designs Act, 1911 empowers the
Central Government or their authorised agents or contractors to
make. use 'or exercise an invention in respect of which an applica­
tion for a patent had been made whether before or after- "the grant
of the patent. The terms for such use of the invention are to be
fixed either by negotiation with the applicant or patentee, or falling
agreement by an independent arbitrator [Section 21(2) to (4)].
1'I1ts provision being very ·general in its terms applied equally to in..
ventlons in regard to which applications for patents were subjected
to secrecy directions under rule 42 of the Defence of India Rules.
But since rule 42 has now lapsed; there is no provision for a secrecy
direction in regard to inventions ,Which have not been acquired by
·Government-a state of affairs which also wassought to be rernedled
by clause 23 of the Patents Bill, 1953.

It might be mentioned that though the Swan Committee of the
United Kingdom contemplated the retention of Section 30 of the
U.K. Act of 1907 (corresponding to section 21A of the Indian
Patents and Designs Act, 1911) wi.h slight verbal amendrr.ents, the
provision was dropped when the Patents Bill was drafted on the
b'found that it was not of much use and was cumbersome. In rts
place was. substituted Section 18 which \V8S a re pr cduct ior- 0f thr::
war time provision vesting in the? Controller power to direct an
applicant for a patent relating to inventions falling withiri a class
notified to him by n competent authority as relevant for the defence,
to keep the invention secret and not to publish or communicats in­
formation relating to it. No..patent was to be granted in pursuance
of such application so long as the secrecy orders continued. A~
s tat eden r1ier, cla use 23 0 f the Paten ts B i1]I 1953 s() ugh t toe ff PC t thi 3

c}1cl1-Lge in. India, Some points hDVC been raised rcg3rding the ade­
QU2Cy of the provision and also regarding the amendment of the
clause with [I view to making the provision more useful and less
cumbersome. The suggestions made have mainly been in respect of
two rna tters.

(1) The exten t of scrutiny tha t should take place in the office
of the Controller before an applica ticn was referred to the Defence
Department for a more exhaustive examination and final orders..

(2)Tbc authority that should issue the secrecy direction, whc­
thcr it should be the Controller of his own motion or whether the
Controller should be directed to act onlv on the iuitiat ivc of the
Defence Department, .

In n.'r:: lI ·d to ~hC' first point, then.) Il:i,::ht hc: :111 nppr<\h{'nS!t')ll tlL1t
nn t:i l

\ ~t~T!n'; (lC the provision as it ~~\·li}t.i in the I"3i11 of I~)~):)l t h o Con­
troller' rniJ~ht st'nd up to the: Dcpi:)rtr~I(:nt for cxnrnlnation either tCl!)

! fc\\' or t{)() 111:1I1~' npplications. 1'h(' sU~~,~~l'."titll1 is that thc) sl'nding
up of tno n1~lny applicnt ions, which are not of any real significance
for defence, rni.~ht ~c avoided if the Controller be required to exa­
mine each nppltcation with n view to s[1tisfy himself that the invcn ..
tion disclosed therein is p1·i1nn. facie' relevant for d(~[ence, instead
of his merely looking to the title of the invention and deciding

~
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mech~nically whether it fell within any notified class. For this pur­
pose 1t has been suggested that the procedure of having "notiflod
classes" might be omitted and the matter be left to the unfettered.
discretion of the Controller to examine each application and make
up his mind whether prima facie the invention was of relevance iDr
defence or not If the system of having notified classes be retained,
it is suggested that it should be made clear that the Controller is-
not bound to 'refer each and every application for an invention fal- ,v.,
ling within the notified classes, but that, even in regard to inven...
tions within the notified .classes, he should be directed to choose and
send up only those applications which appear to him prima facie
relevant for the purpose of defence. Along with this a suggestion ~.... ~
has been made that in addition to sending up applications which .
fell wi thin the notified classes, the Controller be vested wi th the dis-
cretion to send such other applications as he considered prima facie
would be relevant for defence, even though they might not fall
within the notified classes so as to avoid tho possibility of any really
valuable inventions escaping the secrecy ban. It has also been sug-
gested that provision might also be made for the title of the inven-
tions being periodically forwarded by the Controller to the Defence
Department so that the latter might check up the inventions regard-
ing which secrecy directions have been granted by the Controller
and if it is thought that any invention might be of importance and
required to be classed as secret, further directions might be called
for and the Con troller directed to impose secrecy directions on the
applicant. · · .. t' • • ••••••••• • • •• • • ••• • w

It would be useful to refer to analogous provisions in the laws
of other countries. The Australian. Patents Act, 1952-56 departs
from the English precedent and vests the discretion to choose appl ica- t\~

tions for the imposition of the secrecy direction in the first instance .~

in the Controller withoutany reference to notified classes. The rele-
vant section 131(1) of the Australian Act, enacts:

"The Commissioner may, if it appears to him to be necessary
or expedient so to do in the interests of the defence of
the Commonwealth .. "

The position ,\vith regard to secrecy provision in the Patent law
of the United States is as Iollowsr-s-

Where the invention is of such a kind that the dis­
closure or publication thereof is, in the opinion of the Com-
missioner of Patents detrimental to national security, he .
makes the application available for' inspection to the Atomic Energy ~i
Commission or the Defence Department. If these authorities
agree with the opinion of the Commissioner, the latter is notified. J.. .

and he is directed to order the invcn tion to be kept secret arid to a.l4
\v i t 11 hold the !; ran t 0 f the p aten t for. su ch period us na ti 0 na1 i n t C>-

rest requires and notify the applicant thereof. The npphcat ior: and
other connected documents nrc thereupon kept in a scaled coridi-
tion. The order for secrecy is to be reviewed every ~'C;1r, each order'
not bcin~ in force for more than one year (Sectiol: Un), 'I'hr-rc ~re
also other provislons applicable in the event of national emergencies
such as war etc., but these may be left out of acc~unt for the pre-
sent. If the applicant violated: .the secrecy conditions or made an
application for n patent 'abroad without the permission of the Com-
missioner, the application for the patent before the Commissioner b& ..
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deemoo to be aband'oned and the applicant also loses all l'ights to
eompensatlon against the United States based upon such invention
(Section 162). Section 188 enables the Atomic Energy Corn miss ion
and the Defence Department to issue rules and regulations to enable
them to carry out the provisions to keep the inventions secret.

In Canada the law on the subject is contained in Secz ion ::O(15}
and (16) of Patents Act. They run:-

20(15): "The Governor in Council, if satisfied that an inven­
tion relating to any instrument or munition of war, des...
cribed in any specified application for patent not assigned
to the Minister of National Defence, is vital to the defence
of Canada and that the publication of a patent therefor
should be prevented in order to preserve the safety of the
State, may order that such invenLon and application and
ell the documents relating thereto shall be treated for all
purposes of this section as if the invention had been
assigned or agreed to be assigned to the Minister of
Natlonal Defence."

20(16):('Tbe Governor in Council may make rules under this
section: for the purpose of ensuring secrecy with respect to
applications and patents to which this section applies and
generally to give effect to the purpose and intent thereof.
1947, c.' 23, s. 4".

The rules made under this provision are Rules 92 and 93.

Rule 92: "Where the 'Governor in Council makes an order
under sub-section (15) or (20) of the Act that an applica­
tion shall be treated for the purpose of that section as If
it had been assigt?ed to the Minister, the Commissioner
shall, as soon as he is informed of such order notify the
applicant thereof by registered mail",

Rule 93: "The Commissioner shall permit any public servant
authorised in wri ting by the Minister of National Defence
· . to inspect any pending application that in the opinion of
the Commissioner relates to any instrument or munition
of war and to obtain a copy of any such application."

It will be seen that the 'United Kingdom is the only country
where the statute specifically refers to "notified classes" as relevant
for defence purposes in respect of inventions for which secrecy
orders are to be imposed. In other countries the matter is left to

't the discretion either of the Commissioner of Patents or of the can...
cerned Governmental authority, without any designated or "notified
classes" of inventions. Even so it is understood that in several of
these countries, e.g. Australia, the defence department issues
instructions as to classes of irivon tions which nrc relevant for the
defence for the guidance of the Con troller.

The above summary would also show that directions as to secrecy
are imposed in the first instance by the Controller of Patents in the
United Kingdom and Australia. while both.in the United States as
well as in Canada there is an examination by the defence authority
on whose directions the Commissioner imposes the secrecy restric­
tions. It is, however, to be borne in mind that unless the examlna-

". ticn by the defence authotity for satisfying itself that the invention
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for patents merely setting out their title and the name of the appU­
cant. and empower the' defence department to call for and inspect
any. application and on such examination require the .Controller to
direct secrecy in regard to applications where they consider the
secrecy directions to be necessary? t

4. Do you consider the provision in the Bill of 1953 under which
secrecy directions were to be imposed in the first instance by the
Controller proper or would you prefer the Controller acting in't.lID
matter only on ·the instructions of the Defence Ministry?

5. Und~r clause 23 ~5) of the Patents Bill, 1953, now lapsed. Cl

person resident in India who oakes an application for a patent in
this country might file an application for a patent for the same
invention in any foreign country if no secrecy direction is imposed
wi thin 6 weeks of his applica ticn here. It may be noted that all

applicatlcn for patent may be filed accompanied by a provisional
specification only to be followed later by a complete specification
or by a complete specification without iprtor .filing of a provisional
opeclftcatlon, If the applicant has flied in this country with his appli­
cation only a provisional speciftcation, the precise significance of the
invention cannot be appreciated by Controller without looking into
the complete specification. For this reason would you consider it
advisable that the period of the ban on the application for patents
abroad, should ensure a reasor;aole interval after the filing of the
complete s})ecification or do you consider the period of six weeks
from the date of application with a provisional or complete speci-
fication sufficient? -

6. Do you consider the provisions as to secrecy, namely, "prcht­
.bition or restriction on the publication of information or its com­
rnunlcation'' sufficient to effectuate its purpose?

7. What provision would you suggest to safeguard secrecy in
cases where an applicant withdraws his application for patent. On
clause 23 of the Patents Bill, 19S3J as it stands. it would seem that In
such cases the secrecy. direction will lapse?

8. The imposition of the secrecy direction on the inventor on the
terms of clause 23 of the Pa ten ts Bill r .1953 does not preclude the
inventor from working the invention in secrecy. Although Gov­
ernment has a right to use the invention (clause 53 of the Bill) 1953)
it enjoys no monopoly in that regard. Do you consider this posi­
tian satisfactory or would you suggest any modification?

9. Under the Patents Bill of :953 there is no obligation on any
person who makes Ql1 invention \\::;.ich is relevant or important lor
the defence or security of the ciunt ry to applv for a patent. 'rill'
provisions of the existing Indian Pa ten ts arid Designs Act, 1911 ~\~

\\'011 ,15 those in the Patents Bill, 1953 in reg~1rd to secrecy cill'C1 C­

tioris or ut ilisation of natcnts Ior the service of the Government all
come into pl~l)' only \v}\eh an applicaj ion for a patent is made, woulo
you Iavour a positive provision obliging persons who make inven­
tions which they know arc of value to defence or which fall withn.
"notified classes" HS relevant for the defence, to make appl.cations
for patents for their inventions or to disclose their inventions to
-Governrncnt in cases where no application for a patent is .made. [It
may be mentioned that a like o-~ligution is cast by Section 151 (c)

l~.
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hi of j'l'r'JPUrtM,t;C is concluded within a short time, it
'II 1d /ilJwuy" !)e advantageous to Government to have a secreer
dl~~t,li!J imp(#~~ by the Contr:oller im~ediately after a prelim!­
min"f! ~)(bmfnatlOn of the ~ppllcation, this being subject to revoca­
Han rd Omllnuance at the Instance of the Defence authorities. It
waul" t~ rc(,I1W~d that the technical ass.istance that a Controller gets
[rosr. ~Iil:i eXlJr:. mers ~ay not be sufficient for a proper assessment
(I tl'''''' Illventlr,(1 as being relevant for the defence as his staff could
~~)t rA v,%pcc:tJ;d to bt; experts posted wlth the information as to the
lS&t~t (1I:v

cl
op m en ts ill the field of mumtions of war and military

w(-!~r)nll At best the. Controller can only from a very rough idea
(,1 PI"" Importance or significance of an invention. Possibly this sort
of ~;ilktJltY i,. not experienced in other countries by reason of the
p;';' »:nt Offlce as well as the seat of the Government being Iocated
It. 'j,e eum e place en~bling the Controller to seek the aid of defence
C;(c.A"ft8 wliercv('r he is in doubt. In India, however, while the Patent
O~"\//¥. is in Calcutta, the Defence Science Organisation is in Delhi
or.....; 50 the Controller cannot immediately obtain the assistance of
th" JJefenc" personnel for investigating the character of the -Inven-

tit"r.#.,
1]1 the light of the above considerations and having regard to the

to":ia1 ncf..-ds of the defence, .
1, In regard to the selection of applications for patents which are

t(:;(~'lan~ for defence and as regards the secrecy directions to be im-

P()·-:'C~--(d) would you consider it advisable to adopt the form of sec-
tion 131 of the Australian enactment, uiz., omitting nil
references to notified classes of inventions, leaving the
matter entirely to the discretion of the Controller?

(:.,; if, however, you desire to retain the system of "notified
classes", would you empower the Controller to issue sec­
recy directions in the first instance and refer to the Defence
Department every invention which might be taken to fall
within the notified classes or would you vest him with a
wide discretion to make a preliminary examination of the
application with the notified cbsses and send up only
such cases as appear to him likely to be of some impor-
tance for the purpose of defence?

2. E....en if there be no reference to "notifted classes" in the sta­
tute.. would you consider it advisable to draw up a list of classes of
Inv('~tion which are relevant for the purpose of defence merely to
5Ci'.1f!: us a p;uicle to the Controller in making up his mind as to the
ch;,r:-ncter of the invention. If you consider th:lt ilis rlesir:lble or
l\l'~~~~';S:1 ry to dr:\\\' up a list of the notined classes of iii \'cn tions which
»r: ~.(.lC\' nn t f (,r d d ('IH':l~, would you desire to add a pruv ision onabl­
.:: t nr- C"ntr,,\1cr t·) rcf"f tt) the DC'fence l)cjl:lrlnwnt invcntions
rH' f:\llinn within the noti{1ed classes, but which in his opinion ere

lli",,~l\" to be rC'levant for defence?
:L 1t i~ pos~,\blc that even with this mode of selection inventions

w:nich tnir,ht h.ivc 0 bearing on the dcicnce of.the country might:
Pll~:~s unnl)tiCed. To avoid this, would yoU favour the insertion of I(
provision directing the Controller to furnish to the Defence Depart~;,
mu~nt ~riodienlly. say every fortnight, a list of all the aPHlicutiO!li\

i)r
';'~
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-""..... v.t;).n..·,.nwU1!c>:~llergy:l\.Ct,luM (replaC1ng Section 11(a)(3)
of the A~t:!()f1946)!1ri;,regarilto invenUoxu relating to the produc­
tion of' Atomic '~ue.l~d"theiru~tion.] "

10. Have you any other suggestions 1n reglU"d to the modification
of clauses 23 and 53-55 of tile Patents Bill, 19531

11. In. the United Kingdom there are tho same provision for sec- .'~
recy in regard to registered designs. as to patents (Section 5 o! the
U.K. Designs Act, 1949). Do you consider it necessary to have such
provisions in the Indian Designs Act? .
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APPENDIX cC'

This Is the Patonts BiU of 1953, which is relerrod to in the report
and whose c'auses are the subject of comment in the notes cin clausesIn Part ·11 of the Report.

THE PATENTS BILL
J

1953

(AB introduced in the House of the People)

Ii

BILL

to amend and consolidate the law relating to patents

Be it enacted by Parliament as folloW3:_

CHAPTER I
P.relirn~~ry

1. Short title, extent llnd commenccmcnt._O) This Act '.Ylny 1:::"called the Patents Act, 1953.

(2) It extends to the whole of India except the Stale of JammuaJld Kashmir.

(3) It shall come into force on such date as the Centr:t] Govern.
rnent may. by notification in the Official Gazette, uppoin l.

2. Dcfinitions.-In this Act, unless the context otherwise re­quires,-

(a) 'Advocate-GenerDI' means an Advocute-GenernJ appointed
under the Constitution;

(b) 'assignee' includes the legal representative of a d~eased
assignee and references to the assignee of any person in.
elude references to the assignee of. the legal representa­
tive or assignee of that person;

(e) 'Controller' means the Controller of Patents and Designs.
appoInted under section 5;

(d) 'district court' has the menning assigned to tha t expression
by the Code of Civil Procedure, 1008 (Act V of 1908);

(c) 'exclusive licence' means n li('0n('e from, a patentee which
confers on the licensee or on the licensee and persons
authorised by him, to the exclusion of all other persons
(inclUding the patentee), any right in respect of the
patented invention, and 'exclusive licensee' shall be con­
stru<:c accordingly;
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CfIAPTEH II

(iv) any article or material produced, prepared or made
by manufacture;

(It) 'patent' means a patent granted under this Act;
(1) 'patented article' means an article in respect of which a

patent has been granted;

(rn) 'patentee' means the person for the time being entered on
the register of patents kept under this Act as the grantee
or proprietor of the patent;

[n) 'patent agent' means a person carrying on in India the
business of acting as agent for other persons for the pur­
pose of applying for GT obtaining patents in. India or else­
where;

(0) 'patent of addition' means d patent granted in accordance
wi th section 31;

(p) 'Patent Office' means the Patent Office established under
section 4 and includes any branch thereof;

(q) 'prescribed' means prescribed by rules rnadr- under this
Act;

(r ) 'priority date' has the '-leaning assigned to it by section 10; ,
(5) 'true and first invc n tc.r ' includes a person who first im­

ports an invention i n t.; India, or to whom an invention is
first communicZlted f rc rn outside India.

:t. What is not putcntublc,-T.'w following shall not be patentable
under this Act:-

(a) an· invention the use of which would be contrary to law or
morality;

(b) the mere discovery o ; new properties of a known sub­
stance;

(c) a mere duplica tion of -t nown devices or jux tuposition of
known devices which function independently of one an­
other:

(d) a substance prepared o r produced by a chemical process
or intended for food or rncdicine other than a substance
prepared or produced bv any method or-process of manu­
facture particular.ly described in the complete specifica­
tion .of the invention or bv its obvious cnemical equiva..
lent'

. Explanation.-In relation -to a substance intended for food or
medicine, a mere admixture resulting only in the aggrega­
tion of the known propor t ies of the ingredients 01 that sub..
stance shall not be dCf'med to be n method or process of
manufacture.

Patent Office and Establishment

4. Patent Ofiice and its brnnches.-(l) There shall be established
' tor the purposes of this Act an office to be called the Patent

198C&I-23 .
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, .. , .....uJ:.>u ~uurt· means,-

,(1) in relation to a Part A State or a Part B State, the
High Court for that State;

(it) in relation to the States of Ajmer and Vindhya
Pradesh, the High Court at Allahabad;

(iii) in relation to the State of Bhopal" the High Court atNagpur;

(Iv) in relation to the States .of Bllasrur , Delhi and
. Himachal Pradesh. the High Court a Punjab;

(v) in relation to the State of Coorg, the High Court ofMysore; ~

(vi) in relation to the State of Kutch, the High Court atBombay;

(vi!) in relation to the States of Manipur end Tripura, the
.. High Court of Assam;

(viii) in relation to the Andainan and Nicobar Islands, the
High Court at Calcutta; ~

(g) 'India' means the territory of India excluding the State of
Jammu and I(nshmir;

(h) 'invention' mcans,-

(i) any new and useful manufacture;

(ii) any new and useful composition of matter;
(iii) :lny new and useful imnrovpmp"t of any such manu.

facture or composition of matter;
which is capab'e of being used or applied in trade or industry
and which is not preViously known or used in India;

Explanation I.-An invention shall not he deemed to be new
unless it involves an inventive step. .

Explanation !I.-An invention shall not be deemed to be useful
unless it achieves the object which is claimed for -it and makes a
<lelinite can tribution to the existing stock of technical knOWledge in
India on the subject-matter of the invention;

(1) 'legal representative' means a person who in law represents
the estate of a deceased person;

(j) 'manUfacture', includes-
(i) any art or process-

(a) for producing, preparing or making &n article by
SUbjecting a material to manual, mechanical,
chemical, electrical or any other like operation, or

(b) for prodUcing any new material or for preserving
or modifying the properties. of Ilny known mate-
rinl; .

(ii) any method or process of testing applicable to the fm­
prcvement or control of manUfacture;

(iii) any mnchine Or apparatus used for any of the pur.
poses Specified in Item (a) or item (b) of sub-Clause'(i); and

~f
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(:5) \V1101'(, an application for a patent is accompanied by a speci­
ion purporting to' be a complete specification, the Controller
, if tIlL' .ipplicant so requests at any time before the acceptance

of the appl icat ion. direct that such specification shall be treated
~11c purposes of this Act as a provisional specification and proceed

the appl icat .cn accordingly.

(4) Where ~ complete specification h::-,s been filed in pursuance
of an upplication for a patent accompanied by a provisional spcciflca-

or by a specification treated by virtue of a direction under sub­
section (:)) ~\~ ;\ provisional specification, the Controller may, if the
applicant so l'l'quests at any time before the acceptance of the appli ..
cation. C~1nCt'1 tht' pr()vision~-ll spccificntion and post-date the 'uppli 4

cat ion to the d~1 tc 0 f f1ling of the complete specification.

9. Con tents of spcciflcntion.s-- (1) Every specification) whether
complete or provisional. shall describe the invention and shall' begin
with a title sufficiently indicating the subject-matter to which the
invention relates.

(2) Subject to any rules that may be. made in this behalf under
this Act. drawings may. and shall, if ,the Controller so requires. be
supplied for the purposes of any speciftcation, whether complete.
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(b) the original deed of assignment executed by the true and
first inventor or his legal representative.

(3) Every application under this section shall state that the appli­
cant is in possession of the invention and shall name the person
claiming to be the true and first inventor; and where the person so
claiming is not the applicant or- one of the applicants•.the applica­
tion shall contain a declaration that the applicant believes fhe per..
SDn so named to be the true and first inventor.

(4) Every such application shall be accompanied by­
(a) a provisional or a complete spectficatlon, and
(b) the prescribed fee.

fl. Provisional and complete ~peciflcntioM.-(l) Where an applica­
tion for a patent is accompanied by a provisional specification, a
complete specification' shall be filed .within nine months from the
date of fIling of the application and if the complete speciflcation is
not so filed) the application shall be deemed to be abandoned:

Provided that the complete specification may be fi1ed at any time
after nine months but within twelve months from the date afore­
said) if a 1.·eq~H:st ~o that effect is made to the Contr?ller ~and the pre..
scribed f(~c IS paid on or before the date on which tne complete
spec ificn ti on is filcd.

(2) \V here t\VU or more applications in the name of the same
applicant 'are accompanied by provisional specifications in respect
of inventions which are cognate or of which one is a modification
uf another and the Controller is of opinion that the whole of such
inv.-u ticns . are such as to cons~itute" a single invention and may

be included in one patent, he may allow one complete
iic8tion to be filed in respect of all such provisional speciflca-

""""11
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CHAPTER III

Applications for Grunt of Putents

G. Persons entitled to apply for a patcnt.-(l) An appl ica tiun for
d patent for an invention may be made by any of the Iollow inr;
persons, tha t is to saYI-

(a) by any person claiming to.. be the true and first inven tor of
the invention;

(b) by any person being the assignee of the person claiming
to be the true and first inventor in respect of tile righ t to
make such an application;

(c) by the legal representative of any deceased person who
immediately before his death, was entitled to make such
an application;

and n1D.Y be made by that person or legal representative either
alone or jointly with any other person.

7. Fo rm of nppl icnt ion ..- (1) Every application for a patent suall
he made iu the prescribed form and shall be filed at the Patent
C)~11c{~ in tl){~ prescribed manner.

(2) \Vhel'e the application is made by virtue of an assignment of
the right to npply lor a patent for the invention. there shall be fur­
nished \vith the application or within such period as may be pres-
cribed utter the fili.ng of the application either~ ,

(a) a declaration signed by the person claiming to be the true
and first inventor or his legal representative. stating that
he assents to the making of the application; or

and such number of branch offices as the Central Government may
deem fit. .

(2) The Patent Office shall be under the immediate control of the
Controller who shall act under the superintendence and direction of
the Central Government.

(~) There shall be a seal for the Patent Office.

5. Controller and other officcrs.-(l) The Central Government
may appoint a person to be the Controller' of Patents and Designs
and as many Deputy and Assistant Controllers us may be necessary.

(2) The Deputy and Assistant Controllers shall be under the
superintendence and direction of the Controller and shall discharge
such functions of the Controller under this Act as the Controller may
from time to time authorise them to discharge; and any reference
in this Act to the Controller shall include n reference to a Deputy
Controller or an Assistant Controller when so discharging any such
functions.

(3) The Central Government may appoint for the purposes of the
.Patcnt Office such number of Examiners, Assistant Exarn incrs and
'other officers as it may deem fit for the purpose of carrying out the:
provisions of this Act.

...(..-
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or provisional; and any drawings So supplied-shall,-\inles~the Con­
troller otherwise directs, be deemed to form part of the speclflcn,
tion and references in this Act to a specification shall be construedaccordingly.

(3) Every Complete specification-.-

(a) shall particularly describe the invention and the method
by which it is to be performed;

(b) .shall disclose the best method of performing the invention
which is known to the applicant and for which he is en­
titled to claim protecuo-i, and

(c) shall end with a claim or claims defining the scope of the
invention claimed.

(4) The claim or claims of a complete specification shall relate to
a single invention, shall be clear and succinct and shall be fairly
based on the matter disclosed in the specification.

(5) A declaration as to the inventorship of the invention shall, in
such cases as may be prescribed, be furnished in the prescribed form
with the complete specification or within such period as may be
prescribed after the filing of that specification.

(6) Subject to the' foregoing provisions of this section, a complete
specification filed after a provisional specification, may include claims
in respect of developments of, or additions to, the invention which
was described in the provisional specification, being developments or
additions in respect of which the applicant would be entitled under
the provisions of section 6 to make a separate application for apatent.

10. Priority date of claims of complete specification.-( 1) Every
claim of a complete specification shall have effect from the date
specified in this section in relation to that claim (in this Act referred
to as the 'priority date'); and a paten t shall not be invalidated by
reason only of the publication or use of the invention so far as
claimed in any claim of the complete specification, on or after the
priority date of that claim, or by the grant of another patent upon
a specification claIming the same invention in a claim of the same
or later priority date.

(2) Where the complete specification is filed in pursuance of a
single application accompanied by a provisional specification or by
a specification which is treated by virtue of a direction under sub­
section (3) of secuon 8 as a provisional specification, and the claim
is fairly based on the matter disclosed in that specification, the
priority date of that claim shall be the dale of filing of the applica,
t ion.

(3) Where the complete specification is filed or proceeded \vith in
pursuance of two or more applications accompanied by such spccifl­
cations as arc mentioned in sub-section (2), and the claim is fairly
cased on the matter disclosed in one of those specifications, the
priority date of that claim shall be the date of filing of the sppllca­
tion accompanied by that specification.
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(4) Where, under the foregoIng ProVIsIons of this section, any
chum of a complete s~ificatlOn would, but for the provisions of

. this sub-section, have two or more priority dates, the priority date
of that claim shall be the earlier or earliest of those dates.

(5) In any case to which sub-sections (2) to (4) do not apply, the
priority date of a claim shall, subject to the prOVisions of section 83,
be the date of filing of the complete specification. '

11. Examination of appIicatioo.-When the complete specification
has been filed in ~esp~t of an applica tion for a. pa ten t, the applica­
tion and the specIficatIOn or spec;flcatlOns re]atmg thereto shall be
referred by the Controller to an Examiner for making a report to him
in respect of the following matter'S, namely:_

(a) whether the subject-matter of the speCification or specifica.
t ions is an invention within the meaning of clause (h) ofsection 2;

(b) whether the application and the specification or specifica.
tions relating thereto are in accordance With the require.
ments of this Act and of any rules made thereunder;

(c) the result of investigatio;-..s made under section 12; and
(d) any other mntter which :nay be prescribed.

12. Search for anticipation by previous publication and by prior
.claim.-(l) The examiner to whom an <Jpplication for a patent is reo
ferred under section 11, shall make investigation for the purpose of
;lscertaining whether the inventio:; so far as cbimed in any claim
rOf the complete specification_

. (a) has been published bdo,,, the date of filing of the appl i,
. cant's complete specifica:ion in £.loy specification filed in

pursuance of an applica:ion Ior a patent rn a do in Irid ia
and dated within Rfty years before that date; or

(b) is claimed in any claim of any other complete specification
published on or after the date of filing of the appl icani's
complete specitica tion, being a specification filed in pur.
suanee of an application for a patent made in India and
dated before that date.

(2) The Examiner may, in addition, make such investigation as
'the Controller may direct for the purpose of ascertaining whether
the invention, so far as 'claimed in any claim of the complete speer.
fication, has been published in India before the date of filing of the
,:Jpplicant's complete specificntion in any other document.

(3) The investigations made undC"l' this section shall not be held
i:l ally way to guarantee the V<JJidi:y or any patent, and no liability
·,,;hnl! be incurred by the 'C<,ntrnl C')\'Cl'nmenl or any officer by reason
of, or in connection with. any such inv(~slj.r;iltron or/nnv proceeding!.consequent thereon. - ,

13. Controller to take into consideration the report of Examiner._
When, in respect of any appliCation for a patent, the Controller has
received the report of the Examiner under section 11, he shall, after .
considering the report, dispose of the application in accordnnce willt
:the provisions hereinafter appearing. . .



(7) The power of the Conttoller under sub-sections (5) and (6)
to direct the lnsertion of. a reference to another specification may be
e~ercised either before or after a patent has been granted for an
invention claimed in that other specification, but any direction given
before the grant of such a patent shall be of no effect unless and.
until such a' patent. is granted.

17. Substitution of applicanis.-(l) If the Controller is satisfied,
on a claim made in the prescribed manner at any time before a
patent has been granted, that by virtue of any assignment or agree­
ment made by the applicant or one of the applicants for the patent.
or by operation of Jaw, the cln imanr would, if the patent were then
granted, be entitled thereto or to the interest of the, applicant there­
in, or to an undivided share of the pa ten t or of tha I. in tcrest, the
Controller may, subject to the provisions of, this section, direct that
the npplication shall proceed in the name of the claimant or in the
names of the claimant and the applicant or the other joint applicant
or applicants, according as the case may require.

(2) No such direction as aforesaid shall be given by virtue of any
assignment or agreement made by one of two jOint applicants for a
patent except with the consent of the other joint llpplicmrt or appJi-cants, .
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,.(5) Ifit appears to the Controller that the invention is claimed i::
a: claim of any other complete specification referred to in clause (b,
of sub-section (1) of section 12, he may, subject to the provisior..
hereinafter contained, direct that a reference to that other specific;:­
tlon shall be inserted by way of notice to the public in the applicant'
complete specification unless within such time as may be prescribeelther-

(8) the applicant shows to the satisfaction of the Controlle:
that the priority date of his claim is not later than the
priority date of the claim of the said other specification;or

(b) the complete specification is amended to the satisfaction
of the Controller.

(6) If it appears to the Controller as a result of an investigation
under section II or otherwise-

(a) that the invention so far as claimed in any claim of the
applicalft's complete specification has been claimed in any
other complete specification referred to in Clause (a) of
SUO-section (1) of section 12; and

(b) that such other complete specification was publisned on
Or after the priority date of the applicant's clalm,

t
1
\en , · unless it has been shown to the satisfa::ltion of the Con­

troller that the priority date of the applicant's claim is not later
than the priority date of the claim of that specification, the prOVI­
sions of sub-sectlO!1 (5) shall applv in the same manner as they apply
to a specification published on or after the date of filing of the appli­
cant's complete specification.
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14. Jt~fwal of application in t'ertain cases.-Where the Controller
)1; ~fJti~J]~d that the subject-matter of. the specifications relating to
jJIJ N]J]JHI:lJt!on is not an 'Invenuon' within the meaning of clause (h)
1)( ~~('f jllfJ 2 or is not patentable under section 3, he shall refuse the
AJ-iiJ,J)f.'SJUII!J.

J1). tsrder 01 refusal or arncndment of application in certain
J.·AU.I~;··'V/llere the Controller is satisfied that the application and the
i)J;(:f:JfjClJ nons relating thereto do not comply wlh the requirements
111 th)D Act or of any rules made thereunder. the Controller may,
I>ubject to the other provisions 01 this Act, refuse to proceed with
tb~ application or require that the application or the specification
1)(: amended to his satisfaction before he proceeds with- the applica-
t ron.

16. Other orders on. npplication.---(l) Where a specification relates
tr) more than one invention, the application shall, if the Controller
or the applicant so requires, be restricted to one invention and the
(!lhcr inventions may be made the subject-matter of fresh applica­
tions; and any such fresh application shall be proceeded with as a
nubstn nt ive application, but the Controller may direct that any such
fresh application made before the acceptance of the original applies­
t iun shall bear the dute of the original application or' such later date
as he may fix, and the fresh application shall be deemed, ror the pur­
poses of this Act, to have been made on the date which it bears in
accordance with such direction.

(2) At any time after an application has been filed under this Act
and bc:forc acceptance of the application, the Controller may, at the
request of the applicant and upon payment of the prescribed feet
d ir ec: that the application shall be post-dated to such date as may
~e specified in the request, and proceed with the appl icat ion accord­
l!1giY:

?rovidcd that no application shall be post-dated under this sub­
section to a date Inter than six months from the date on which it was
actually made or would, but for the provisions of this sub-section.
be deemed to have been made.

(3) Where an application or specification filed under this Act is
amended before acceptance of the application, the Controller may
direct that the application or specification shall be post-dated to the
date .on which it is amended, or if it has been returned to the appli­
cant. to the date on which it is refiled.

(4) Where it appears to the Controller that the invention so far
2S claimed in any claim of the complete specification has been pub­
:lshed in the manner referred to in sub-section (1) or sub-section (2)
,-;f section 12, he may refuse to accept the application unless the­
.3pplicant cither-

(a) shows to the satisfaction of the Controller that the priOl'it:.,
date of the claim of his complete specification is not later
than the dale on which the relevant document was pub.
lished in India; or

(b) amends his complete specification to the satisfaction' of the-
Controller. '
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