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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

NOTICE OF MOTION (L) NO. 3620 OF 2015 
IN

SUIT (L) NO. 1345   OF     2015

Indian Performing Right Society Ltd. ...Applicant
        (Orig. Plaintiff )

In the matter between:

Indian Performing Right Society Ltd. ...Plaintiff

      vs.

Harsh Vardhan Samor ...Defendant

Mr. Ravi Kadam, Senior Advocate, along with Mr. Tejesh Dande and Mr. Rohan
Kadam, instructed by Mr.  Sandeep Marne, for the Plaintiff. 

None for the Defendant. 

         CORAM :   S.J. KATHAWALLA, J.
                     DATE :  22  nd   DECEMBER, 2015

P.C.:

1. The Plaintiff has in the above Suit taken out the above Notice of Motion

seeking interim reliefs. An ad-interim application for urgent reliefs in terms of

prayer clause (a) of the Notice of Motion  is today made before this Court.

2. The  Plaintiff  is  a  Company  registered  under  the  Companies

Act,1956.The Plaintiff   was established on 23rd August,  1969,  as  a  non-profit
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making body to monitor, protest and enforce rights, interests and privileges of its

members in their musical and literary works.   The main object of the Plaintiff is

to inter alia obtain  assignments from its  members in respect of copyrights in

musical and  literary works and to administer them by collecting royalty/license

fees  from   exploiters  and  to  distribute  such  collected  royalty/license  fees

amongst its members.

3. According  to  the  Plaintiff,  in  accordance  with  its  object,  the  Plaintiff

entered into  Deeds  of  Assignments  with  its  members  from time  to  time by

which the said members assigned all the performing and/or mechanical rights in

their  past,  present  and  future  musical  and  literary  works  in  favour  of  the

Plaintiff.  On account of such Deeds of Assignments, the Plaintiff became owner

of  copyrights  in  musical  and  literary  works  created  and/or  owned  by  its

members.   On the strength of such Deeds of Assignments and in its capacity as

owner of rights, the Plaintiff has been issuing licenses for performance and/or

communication to the public of such musical and literary works.

4. By virtue of amendment to Copyright Act, 1957 by Act 38 of 1994 with

effect from 10th May, 1995, a provision was made for formation and registration

of copyright societies and administration of rights of owners by such copyright

:::   Uploaded on   - 23/12/2015 :::   Downloaded on   - 04/01/2016 16:17:56   :::



Bom
bay

  H
ig

h  C
ourt

KPPNair 3                                        

societies.    The  then  existing  performing  right  society  were   deemed  to  be

Copyright  Society  under  the  amended  Act  and  it  was  provided  that  such

deemed Copyright  Society  should  get  themselves  registered  within  one  year

from the date of coming into effect of the Copyright (Amendment) Act, 1994.

As the Plaintiff  was deemed to be a Copyright Society with effect from 10th May,

1995,  the Plaintiff  applied to the Registrar   of  Copyrights for  its  registration

under Section 33 (3) of the Copyright Act, 1957 in the year 1996.  The Registrar

of Copyrights  registered the Plaintiff as a Copyright Society and permitted it to

commence and carry on copyright business in musical  works and any words or

any action intended to be sung, spoken or performed with the music.

5. According  to  the  Plaintiff,  during  its  existence  for  the  last  45  years,

thousands of music composers, lyric writers, film producers, etc. have become

members  of  the  Plaintiff.  The  Plaintiff  has  at  present  over  3500  members

comprising music composers,  lyric writers, music companies, film producers,

etc.    A copy of  the list  of  members of  Plaintiff  is  annexed and marked as

Exhibit-D  to  the  Plaint.   According  to  the  Plaintiff,  all  the  members  have

executed Deeds of Assignments  in favour of the Plaintiff thereby assigning their

performing and mechanical rights in their respective musical and literary works.
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6. The Copyright Act, 1957 was further amended by Act 27 of  2012 with

effect from 21st June, 2012. The second proviso to Section 33 (A)  of  the Act

provides that every Society already registered before the coming into force of

Copyright (Amendment) Act, 2012, shall get itself registered within a period of

one year from the date of commencement of the Copyright (Amendment) Act,

2012.   Accordingly, the Plaintiff made an application dated 8th May, 2013, to the

Registrar  of  Copyrights  for  its  re-registration.   However,  the  Registrar  of

Copyrights imposed several  conditions on the Plaintiff  as a pre-condition for

grant  of  re-registration,  which  the  Plaintiff  could  not  fulfill   on  account  of

injunctive orders passed by the Court of Civil Judge, Senior Division, Barasat,

Kolkatta.  Therefore, on expiry of period of one year  on 21 st June, 2013,  the

application  for  re-registration  made  by  Plaintiff  lapsed.  According  to  the

Plaintiff, since it was always competent and entitled to administer copyrights in

musical  and  literary  works  in  its  capacity  as  an  owner   and  it  is  not  at  all

necessary for the Plaintiff to register itself  as a Copyright Society for issuance of

license and/or for  collection of  royalty,  the Plaintiff  withdrew its  application

dated 8th May, 2013 for re-registration.

7. The Plaintiff states that under Section 30 of the Copyright Act, 1957, an

owner  of  copyright is entitled to grant license for exploitation of  any of  the
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rights  provided under  Section  14   in  his  copyrighted  works.   In  addition  to

Section 30, the first proviso to Section 33 (1) of the Act specifically provides that

“an owner of copyright shall in his individual capacity continue to have right to grant

licenses in respect of his own works”.  The second proviso to Section  33 (1) of the

Act puts a restriction on any entity which is not a Copyright Society from  doing

business of issuing or granting license in respect of literary, dramatic, musical

and artistic works incorporated in cinematographic films or sound recordings.

Obviously   second proviso  to Section 33 refers to an entity which is neither an

owner  of  copyrights  nor  a  copyright  society  registered  under  the  Act.

Furthermore under Section 34 (1) (b) of the Act, a Author/Owner of a right has

right to withdraw the authorization given to a Copyright Society.  In Copyright

Rules,  2013  also  there  is  a  provision  under  Rule  54  for  withdrawal  of

authorization  by  an  Author/Owner  of  Copyrights.  This  means  that  despite

existence of a registered Copyright Society, an Author/Owner is free to be not

part  of  it  and can always  license his  own rights/works  independently.  Thus,

there is no restriction on owner of copyrights in issuing or granting licenses in

respect  of  such  literary  and  musical  rights.  In  its  capacity  as  an  owner  of

copyrights   therefore  the  Plaintiff  is  entitled  to  grant  license  and  demand

royalty/license fees for performance and/or communication to the public of the

musical  and  literary  works  owned  by  the  Plaintiff.  Therefore  performance
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and/or communication to the public of any musical and literary works owned by

the Plaintiff without obtaining its license amounts to infringement of Plaintiff's

copyrights under Section 51 of the Copyright Act, 1957.

8. The  Defendant  owns  and  operates  a  Restaurant/Cafe/Night

Club/Bar/Lounge  by name “He Said She Said” at the address given  in the

cause title (“the said Restaurant”).  According to the plaintiff, it  came to its

knowledge  that the Defendant will be organizing  an event titled “New Year

Night” scheduled to  be  held on 31st December,  2015,  in  his  said  Restaurant

(“the said event”).  According to the Plaintiff, it   is also learnt  that the musical

and literary works of the Plaintiff would be performed as well as communicated

to the paying patrons  in the said Restaurant of the Defendant during the said

event. The Plaintiff therefore called upon the Defendant vide its letter dated 3rd

December,2015  to  obtain   Plaintiff's  license  for  such  performance/

communication  of Plaintiff's copyright copyrighted works.

9. The Defendant has raised a dispute   about entitlement of the Plaintiff to

issue licenses and collect  license fees through its letter dated 12 th December,

2015.Such dispute is raised mainly on the ground that the Plaintiff is no longer a

registered Copyright Society under the provisions of the Copyright Act, 1957.
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10. According to the Plaintiff, the aforesaid conduct of the Defendant makes

it clear that the Defendant does not intend to obtain license of the Plaintiff  for

the said event organised in the said Restaurant on 31st December, 2015.   The

Defendant thus intends to utilise the copyrighted musical and literary works and

make profits by such utilization without paying royalty to the lawful owners and

authors of rights.  It is therefore submitted that the Defendant is required to  be

restrained by an order  and injunction of  this  Court  from performing and/or

communicating  to  the public  the  musical  and literary  works  during  the  said

event  or  any  other  New  Year  events  without  obtaining  a  license  from  the

Plaintiff.

11. The  Defendant  has  not  remained  present  before  the  Court  and  has

refused to accept service of the notice pertaining to the present Application.  An

affidavit of service dated 22nd December, 2015, is filed by the Plaintiff and the

same is taken on record.

12. From the aforestated facts  and submissions  recorded on behalf  of  the

Plaintiff, I am  prima facie satisfied that the performance and/or communication

to the public  of any musical and literary works owned by the Plaintiff by the

Defendant  without  obtaining  a  license from the  Plaintiff    would  amount  to
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infringement of the Plaintiff's copyrights under Section 51 of the Copyright Act,

1957. The balance of convenience is  also in favour of the Plaintiff and against

the Defendant.  In view thereof, the following order is passed:

(i) The Defendant, his Directors, Officers, servants, agents, representatives

and all others acting for and on behalf of  his behalf are restrained by an

order   of  temporary  injunction   of  this  Court   from  in  any  manner

communicating  and/or performing  the musical and/or literary works of

members of Plaintiff in premises of its hotels and in any events held and

organised in premises of  its hotels  including the Christmas and New

Year events organised during  25th December,  2015 to 31st December,

2015, without obtaining a license from the Plaintiff.

(ii) A copy of this order shall  be forthwith served on the Defendant.

(iii) In  the event  of  the  Defendant  refusing  to  accept  service,  the  Senior

Inspector of  the local Police Station shall forthwith depute one of  his

Officers along with the representative of the Plaintiff to serve a copy of

this order on the  Defendant and obtain his acknowledgement.

(iv) The Defendant  to  file  his  affidavit-in-reply  on or  before  11th January,

2016.

:::   Uploaded on   - 23/12/2015 :::   Downloaded on   - 04/01/2016 16:17:56   :::



Bom
bay

  H
ig

h  C
ourt

KPPNair 9                                        

(v) Place the above Notice of Motion for directions on 12th January, 2016.

All concerned to act on an ordinary copy of this order duly authenticated 

by the Learned Associate of this Court.

 (S.J.  KATHAWALLA,  J.)
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