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EXPLODING THE "INVERSE RATIO RULE"

by DAVID ARONOFF *

INTRODUCTION

History abounds with examples of pseudoscientific notions that have
enjoyed substantial public acceptance, notwithstanding an absence of veri-
fiable support. For example, phrenology has been used to explain human
intelligence, astrology has been used to predict future events, and crop
circles have been pointed to as evidence of alien visitors. Many such pseu-
doscientific principles are enduringly popular. However, few would con-
tend that the legal rules underlying copyright infringement actions should
be based on such empirically questionable theories.

For this reason, the continuing vitality in copyright law of the so-
called "Inverse Ratio Rule" ("the IRR") - at least within the Ninth Cir-
cuit1 - is both puzzling and problematic. Put most simply, the IRR holds
that in a copyright infringement case, where a high degree of access by the
defendant to the plaintiff's allegedly infringed work is shown, a lower de-
gree of similarity will be required to establish infringement. Like many
other pseudoscientific principles, the IRR seems to have some superficial
appeal: After all, it seems logical that a diamond thief who readily has
"access" to a burglared jewelry store is more likely to have committed the
crime than a suspect who was out of the country at the time of the theft.

However, as with all pseudoscientific principles, the IRR does not
fare well under closer scrutiny. In the context of a diamond heist, does it
really follow that a suspect who lives around the corner from the scene of
a crime is more likely to have been the culprit than a suspect who lives five
miles away? Even if that problematic question is answered in the affirma-
tive, does it follow that the state's burden to prove the elements of the
crime should be lowered by a "ratio" based on the proximity (i.e., degree

*David Aronoff is a partner at Spillane Shaeffer Aronoff Bandlow LLP in Los
Angeles and regularly litigates copyright, trademark, right of publicity, entertain-
ment and media matters. He presently serves on the Board of Trustees of the Los
Angeles Copyright Society, and served as Chairman of the Intellectual Property
and Entertainment Law Section of the Los Angeles County Bar Association in
2004-05.

1 This Article primarily focuses on judicial decisions within the Ninth Circuit.
However, the issues and problems discussed herein are applicable to other
circuits as well.
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of access) that the suspect had to the crime scene? What should the "ra-
tio" be?2

In addition, application of the IRR negatively implicates the First
Amendment and other free speech concerns. If a lower level of substan-
tial similarity can be found infringing merely because access is high, the
likelihood increases that an infringement finding can be based improperly
on similarities in ideas or unoriginal expression, which are not protected
by copyright,3 rather than similarities in protected expression - thus up-
setting the balance that exists between copyright and free speech
interests. 4

Plainly, access is necessary for copying because one cannot copy what
one has never seen. But it does not follow that "more" access increases
the likelihood of copying. As one prominent commentator has observed,
"While it is true that one cannot copy something to which one does not
have access, it is also true that one can have complete access to a copy-
righted work . .. but not copy that work. No degree of access necessarily
leads to any degree of copying."5

Because its empirical and logical underpinnings are lacking, invoca-
tion of the IRR in no way furthers the analysis of whether a defendant
engaged in unlawful copying. Moreover, the application of IRR principles
by the courts can often lead to unpredictable and erroneous rulings -
particularly at the summary judgment stage of a copyright infringement
case. Accordingly, the IRR should be abandoned entirely.

2 See Sid & Marty Krofft Television Prods., Inc. v. McDonald's Corp., 562 F.2d
1157, 1172 (9th Cir. 1977) (recognizing that the IRR "is impossible to
quantify").

3 Feist Pub'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 344-48 (1991) (noting
both that ideas are not protectible and that the originality requirement for
copyright protection is constitutionally mandated); see also 17 U.S.C.
§ 102(b) (2000) ("[iun no case does copyright protection ... extend to any
idea . . .").

4 See Eugene Volokh & Brett McDonnell, Freedom of Speech and Independent
Judgment Review in Copyright Cases, 107 YALE L.J. 2431, 2432 (1998) ("If a
factfinder erroneously concludes that your book infringes someone else's
book, the factfinder hasn't just made a legal mistake: It has made a mistake
of constitutional magnitude, and has deprived you of your First Amend-
ment right to write your own expression, even when based on another's
idea."); see also Eldred v. Ashcroft, 537 U.S. 186, 219-20 (2003) (holding
that the Copyright Act accommodates First Amendment concerns through
the idealexpression dichotomy and the fair use doctrine).

5 3 WILLIAM F. PATRY, PATRY ON COPYRIGHT § 9:91, at 9-243 (West 2007) (con-
cluding that "[i]t is time the inverse ratio 'theory' be killed off
permanently").
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I. OVERVIEW OF COPYRIGHT PRINCIPLES

To prove copyright infringement, a plaintiff must establish that he or
she owns the copyright in a work, and that the defendant has actually cop-
ied original protected expression from the plaintiff's work.6

Thus, assuming that the plaintiff can show that it owns a registered
copyright, a copyright infringement action requires proof of two separate
kinds of copying: actual copying and unlawful appropriation.7 Actual cop-
ying is a necessary element because even if two works are identical, there
is no infringement unless the similarity arose from the copying-in-fact of
the plaintiff's work.8 Unlawful appropriation is likewise critical because
not all copying is copyright infringement - the law permits and even en-
courages the copying of ideas, facts, scenes-a-faire and other forms of un-
protected expression. 9 Thus, both the elements of actual copying and
unlawful appropriation are essential to a finding of copyright
infringement. 10

The first key element of "actual copying" generally is not subject to
direct proof - as few defendants are witnessed or admit copying of the
plaintiff's work." Accordingly, actual copying is most often proved cir-
cumstantially through evidence of "access" and "probative similarities,"
which together can create an inference of actual copying. 12 "Access" is
defined as a reasonable opportunity by the defendant to view or copy the
plaintiff's work before creating an allegedly infringing work.13 "Probative
similarities" are similarities between the works that may be indicative of
the copying-in-fact of the plaintiff's work by the defendant. 14 The infer-
ence of "actual copying" based on proof of access and probative similari-
ties is a question of probabilities that can sometimes result in "a dangerous

6 Feist, 499 U.S. at 361.
7 4 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT

§ 13.01[B], at 13-8-13-9 (2006).
8 See Feist, 499 U.S. at 345 ("a work may be original even though it closely re-

sembles other works so long as the similarity is fortuitous, not the result of
copying."); Granite Music Corp. v. United Artists Corp., 532 F.2d 718, 720
(9th Cir. 1976).

9 Feist, 499 U.S. at 361 ("[n]ot all copying . .. is copyright infringement"); see 17
U.S.C. § 102(b) (2000).

tO 4 NIMMER & NIMMER, supra note 7, § 13.01[B], at 3-8-3-9.
11 Smith v. Jackson, 84 F.3d 1213, 1218 (9th Cir. 1996) ("direct evidence of copy-

ing is not available in most cases"); but see Lisa Frank, Inc. v. Impact Int'l,
Inc., 799 F. Supp. 980, 990 (D. Ariz. 1992).

12 3 PATRY, supra note 5, §§ 9:16-19, at 9-32-9-42; 4 NIMMER & NIMMER, supra
note 7, § 13.01[B], at 13-8-13-15.

13 Three Boys Music Corp. v. Bolton, 212 F.3d 477, 482 (9th Cir. 2000).
14 Alan Latman, Probative Similarity as Proof of Copying: Toward Dispelling

Some Myths in Copyright Infringement, 90 COLUM. L. REV. 1187 (1990); 3
PATRY, supra note 5, § 9:19, at 9-38-9-42.
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step" because "[i]f courts create an inference of copying by coupling an
inference of access with similarities between the two works and concluding
that such an inference and similarities equal copying, we are dispensing
with evidence in favor of inferences, and piling one inference on top of
another . . . ."15

An inference of actual copying can also be based on proof of so-called
"striking similarities" - which arise where the works at issue are "so strik-
ingly similar as to preclude the possibility of independent creation." 16

Even with proof of "striking similarity," however, there must also exist at
least a "reasonable possibility of access."17 This is necessary because simi-
larity alone, "striking" though it may be, is insufficient for liability - even
if the works are identical, there is no infringement unless the similarity
arose from copying-in-fact.' 8

The second key element of a copyright infringement claim is "unlaw-
ful appropriation" - i.e., copying of protected expression.19 In the Ninth
Circuit, unlawful appropriation is determined based on extrinsic (i.e., ob-
jective) and intrinsic (i.e., subjective) tests, which compare the works at
issue to determine if they are substantially similar in copyright-protected
expression.20 The extrinsic test, but not the intrinsic test, may be the basis
for entry of summary judgment for a defendant in a copyright case. 2 1
Under the extrinsic test, after filtering out unprotected expression - such
as ideas, scenes-a-faire, facts and unoriginal expression - the objective

15 3 PATRY, supra note 5, § 9:25, at 9-58; see also Morse v. Fields, 127 F. Supp. 63,
66 (S.D.N.Y. 1954) (characterizing as "double circumstantial evidence" the
fact that the "availability of plaintiffs work is merely some circumstantial
evidence of access, and access is merely circumstantial evidence of
copying").

16 Meta Film Assocs., Inc. v. MCA, Inc., 586 F. Supp. 1346, 1355 (C.D. Cal. 1984);
Baxter v. MCA, Inc., 812 F.2d 421, 423-24 & n.2 (9th Cir. 1987). The under-
pinnings of striking similarity have been heavily criticized. 3 PATRY, Supra
note 5, §§ 9:38-9:44, at 9-91-9-120. In addition, the efficacy of striking simi-
larity as a means of proving actual copying has not been furthered by the
unfortunate fact that copyright decisions and practitioners sometimes use
the word "striking" as a simple adjective to describe similarities that are
clearly not of a kind that "preclude the possibility of independent creation."
See Metcalf v. Bochco, 294 F.3d 1069, 1073 (9th Cir. 2002).

17 Selle v. Gibb, 741 F.2d 896, 901 (7th Cir. 1984) (relied on in Baxter, supra).
18 Granite Music Corp. v. United Artists Corp., 532 F.2d 718, 720 (9th Cir. 1976)

("'[i]f A produces identically the same work as B, by independent thought,
in good faith, without hearing, or seeing, B's work, both A and B would be
entitled to individual copyrights in their individual works."') (citation
omitted).

19 Feist Pub'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361-64 (1991).
20 Rice v. Fox Broad. Co., 330 F.3d 1170, 1174-75 (9th Cir. 2003).
21 Funky Films, Inc. v. Time Warner Entm't Co., 462 F.3d 1072, 1077 (9th Cir.

2006).
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elements of the works, including characters, plots, themes, sequences of
events, dialogue, pace, mood and setting, must be compared to determine
if the works are "substantially similar." 22

The issue of "substantial similarity" under the extrinsic test - which
focuses on copyright-protectible original expression - differs from the
analysis of "probative similarities" (i.e., similarities that are probative of
copying-in-fact) that is conducted in connection with the first element of
"actual copying," discussed above. For example, shared misspellings and
similar common errors can be probative of actual copying even though
they are irrelevant for purposes of assessing the element of unlawful ap-
propriation. 23 However, many cases confusingly conflate these two differ-
ent "copying" concepts under the shorthand phrase "substantial
similarity" - to describe both the similarities that are evidence of actual
copying and those that are relevant to unlawful appropriation. 24

In this context, many copyright decisions have, without examination
or reasoned discussion, invoked the IRR as a truism by reflexively incant-
ing that where "access" is strong, the level of proof of "similarity" is re-
duced.25 However, the IRR has never been applied consistently.
Frequently, cases invoking the IRR conflate the elements of actual copy-
ing and unlawful appropriation under the "substantial similarity" rubric,
and assume without analysis that the IRR is applicable to both elements. 26

Other cases apply the IRR only to the actual copying element.2 7 Al-
though at least one case holds that the IRR operates bi-directionally, 28

another decision states that it can be applied only in one direction - i.e.,
to reduce the necessary proof of similarity when access is high, but not

22 Id.
23 3 PATRY, supra note 5, §§ 9:20, at 9-38-9-42.
24 Id. § 9:19, at 9-37-9-40 (noting the "unfortunate practice of some courts of

using the shorthand term 'substantial similarity' to connote both the type of
evidence used to establish an inference of copying and that degree of mate-
riality of expression necessary to prove the ultimate question of infringe-
ment"); see also 4 NIMMER & NIMMER, supra note 7, § 13.01[B], at 3-8
(noting that "[t]wo separate components actually underlie proof of copying,
although few courts or commentators have historically differentiated among
the different meanings of the term").

25 See, e.g., Shaw v. Lindheim, 908 F.2d 531, 539 (9th Cir. 1990); see also note 72
infra and accompanying text.

26 See, e.g., Sid & Marty Krofft Television Prods., Inc. v. McDonald's Corp., 562
F.2d 1157, 1172 (9th Cir. 1977); see also note 65 infra and accompanying
text.

27 See, e.g., Morse v. Fields, 127 F. Supp. 63, 66 (S.D.N.Y. 1954); see also note 45
infra and accompanying text.

28 Golding v. R.K.O. Pictures, 221 P.2d 95, 98 (Cal. 1950); see also note 38 infra
and accompanying text.
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requiring a higher level of similarity when access is weak.29 Most com-
monly, the IRR is invoked as a makeweight.30 Indeed, it is seemingly im-
possible to find a case in which the IRR was determinative of a court's
decision in one direction or the other. Given this checkered history, it is
hardly surprising that some cases and commentators have expressly re-
jected the IRR entirely because it is a theory that "confuses more than it
clarifies."3 1

This inconsistent application of the IRR in the case law, and the criti-
cisms that it has received, are hardly endorsements of its efficacy. To the
contrary, the principles underlying the IRR are highly suspect - and
these flaws are not explicated by examining the development of the IRR
in the decisions where it has been cited or applied.

II. THE DEVELOPMENT OF THE IRR

The IRR is not a recent development. Its roots can be traced at least
as early as Shipman v. R.K.O. Radio Pictures, a 1938 decision in which the
plaintiff contended that his stage play Depends on the Woman had been
infringed by defendant's motion picture I Dream Too Much.32 The Sec-
ond Circuit held that "where there is access, there is a high degree of
probability that the similarity results from copying and not from indepen-
dent thought and imagination. Indeed, it might well be said that where
access is proved or admitted, there is a presumption that the similarity is
not accidental." 33 The court further noted that because of this principle,
the defense tactic of conceding access while challenging the issue of sub-
stantial similarity "affects the weight to be given to similarities" and "is
tantamount to a presumption of piracy and a denial of good faith ... [that]
puts a defendant in a dangerous position."34

The Shipman decision does not use the words "inverse" or "ratio,"
but the decision's assumptions that more access creates a higher "degree
of probability" of copying and "affects the weight to be given to similari-
ties" are the fundamental building blocks of the IRR.35 However, this
rough invocation of the IRR in Shipman was used as mere makeweight.
The case was decided on a motion to dismiss in which access was admitted,

29 Three Boys Music v. Bolton, 212 F.3d 477, 486 (9th Cir. 2000); see also note 75
infra and accompanying text.

30 See, e.g., Metcalf v. Bochco, 294 F.3d 1069, 1075 (9th Cir. 2002); see also note
77 infra and accompanying text.

31 Arc Music Corp. v. Lee, 296 F.2d 186, 187 (2d Cir.1961); see also 3 PATRY,

supra note 5, § 9:91, at 9-243.
32 Shipman v. R.K.O. Radio Pictures, 100 F.2d 533, 537 (2d Cir. 1938).
33 Id. at 538.
34 Id.; see also Metcalf, 294 F.3d at 1074 (a case in which defendants moved for

summary judgment without contesting the issue of access).
35 Shipman, 100 F.2d at 53&
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but the court ruled as a matter of law that the works at issue were not
sufficiently similar to constitute copyright infringement - notwithstand-
ing the court's conclusion that the defendant's admission of access was
"tantamount to a presumption of piracy." 36 The court in Shipman as-
sumed that the IRR applied to both the issues of unlawful appropriation
("[it] affects the weight to be given to similarities") and actual copying
("there is a presumption that the similarity is not accidental"), yet these
factors did not affect the court's determination that the similarities be-
tween the works at issue were insufficient to state a claim for relief.37

Shipman was followed in Golding v. R.K.O. Pictures, a 1950 common
law copyright case in which the California Supreme Court refined the IRR
into its more familiar formulation - again, without using the words "in-
verse" or "ratio."3 8 The plaintiff alleged that his stage play The Man and
His Shadow had been infringed by the motion picture Ghost Ship. The
court affirmed the judgment for plaintiff, finding sufficient evidence of
substantial similarity of protectible expression.39

The court in Golding held that "[w]here there is strong evidence of
access, less proof of similarity may suffice. Conversely, if the evidence of
access is uncertain, strong proof of similarity should be shown before the
inference of copying may be indulged." 40 Thus, the court determined that
the IRR is a two way street that can increase a plaintiff's burden of proof
in cases where the plaintiff's evidence of access is weak - a conclusion
later rejected by the Ninth Circuit.41 Because the court conflated the sub-
stantial similarity analysis for purposes of analyzing both actual copying
and unlawful appropriation, the court apparently assumed, as in Shipman,
that the IRR pertained to both of these elements. 42

In Golding, as in Shipman, access was not disputed by the defendant.
Nonetheless, the court in Golding held that "because the inference of cop-
ying must rest upon both access and similarity, it is necessary to examine,
to a certain extent, the nature of the evidence of access."4 3 The court then

36 Id. ("The judge dismissed the complaint on motion without taking testimony
but upon a reading of the play and viewing an exhibition of the motion
picture. Such a test by motion admits access and use.")

37 Id. at 537-38 ("because of the dissimilarities of characters, locale and action,
there is no infringement.").

38 Golding v. R.K.O. Pictures, 221 P.2d 95, 98 (Cal. 1950). State law plagiarism
claims did not become preempted by the Copyright Act until 1978 with the
enactment of 17 U.S.C. § 301(a).

39 Id. at 100.
40 Id. at 98.
41 Three Boys Music Corp. v. Bolton, 212 F.3d 477, 486 (9th Cir. 2000); see also

note 75 infra and accompanying text.
42 Golding, 221 P.2d at 98-99.
43 Id. at 698.
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concluded that the proof of access was "strong" and found that "[t]he evi-
dence of opportunity and, indeed, inclination to pirate plaintiff's literary
property is . . . clearly supported by the evidence."44 However, this
"strong" access was not cited by the court as reducing the necessary proof
of similarity. The court failed to discuss how the IRR is to be applied, or
the degree to which "less proof" of similarity is needed in light of strong
access. Indeed, the rule of law stated in the portion of the decision invok-
ing the IRR was not even applied in the section of the decision holding
that plaintiff's evidence of similarity was sufficient to support the judg-
ment for plaintiff. Thus, as in Shipman, the citation to the IRR only oper-
ated as makeweight.

In Morse v. Fields, the Southern District Court of New York cited
Golding in using the phrase "inverse ratio rule" - apparently for the first
time in a copyright case.4 5 Morse, decided in 1954, involved a copyright
infringement action between the authors of two articles concerning a col-
orful New York stable owner. Following a bench trial, the court entered
judgment for the defendant - holding that the second article had not
been copied from the first, but had been written independently by the
defendant.

Unlike the decisions in Golding and Shipman, the court in Morse
drew a careful distinction between the elements of actual copying and un-
lawful appropriation, and only applied the IRR to the issue of actual copy-
ing.46 The court held that the inference of actual copying created by proof
of access and probative similarity "is double circumstantial evidence" be-
cause "the complete availability of plaintiff's work [in a magazine of na-
tional circulation] is merely some circumstantial evidence of access, and
access is merely circumstantial evidence of copying." 47

Despite the widespread distribution of plaintiff's allegedly-copied ar-
ticle, the court in Morse held that any inference of actual copying had been
rebutted. In particular, the court relied on the defendant's uncontroverted
testimony specifically denying that he had ever seen the plaintiff's article
in holding that "plaintiff is entitled to little benefit from the 'inverse ratio'
rule to the effect that when access is established a lesser degree of similar-
ity is required." 48 In finding that the defendant's article had been inde-
pendently authored, the court further noted that the defendant had
independently interviewed the subject of the article, who had repeated
many of the same anecdotes to both writers.49 Thus, as in Shipman and

44 Id.
45 127 F. Supp. at 63, 66 (S.D.N.Y. 1954).
46 Id.
47 Id.
48 Id.
49 Id. at 67.
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Golding, the court in Morse invoked the IRR without meaningfully apply-
ing it as a basis for the court's decision.

The logical deficiencies of the IRR, however, soon became apparent
to the Second Circuit. In Arc Music Corp. v. Lee, decided in 1961, the
Second Circuit examined the IRR and found that it lacked any analytical
value.50 The case involved a claim of copyright infringement arising from
an allegedly infringing song. After a jury verdict for the defendant, one of
the primary grounds for appeal was the trial court's refusal to give an IRR
jury instruction.5 1 The plaintiff in Arc Music had lost at trial by presenting
insufficient proof of both actual copying and unlawful appropriation. 52

The rejected IRR instruction proposed by the plaintiff, who was perhaps
relying on Shipman and Golding, was designed to cover both of these ele-
ments by using the word "copying" generally, without distinguishing actual
copying from unlawful appropriation.5 3

Thus, Arc Music is the first case in which the propriety of the IRR was
directly at issue. After surveying the slim history of the IRR, including the
Golding and Morse decisions, the Second Circuit affirmed the judgment
for defendants, rejecting the IRR as an argument that "can apply only to
justify a result after a showing of similarity has been made." 54 The Court
in Arc Music did not distinguish between the issues of actual copying and
unlawful appropriation, and did not hold that the IRR could be applied to
one but not the other of these elements. Instead, the Court generally ob-
served that the IRR is "a superficially attractive apophthegm which upon
examination confuses more than it clarifies. The logical outcome of the
claimed principle is obviously that proof of actual access will render a
showing of similarities entirely unnecessary."55 In conclusion, the Second
Circuit stated:

Of course access shown either directly or indirectly is an element of plain-
tiff's case. And it is not an unnatural step in inference of fact for ease of
access to suggest a deduction of copying when similarity is found. But

50 Arc Music Corp. v. Lee, 296 F.2d 186 (2d Cir. 1961).
51 Id. at 187.
52 The trial court made findings that "the two copyrighted melodies herein in-

volved are not substantially or materially similar" and that defendant's
work "was in fact the unsuggested product of its composer's creative facul-
ties - the result of independent intellectual labor." Id. at 186.

53 Among other things, plaintiffs proposed instruction stated: "the degree of
similarity which you must find to support a finding of copying is related to
the strength of your inference of access. In other words, if access is directly
proven to have existed and the inference of such access is strong, the degree
of similarity between the compositions in order for you to find copying need
not be as great in the event that the access is only indirect and inferential."
Id. at 187.

54 Id.
5s Id.
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access will not supply its lack, and an undue stress upon that one feature
can only confuse and even conceal this basic requirement.5 6

The Second Circuit's analysis of the IRR in Arc Music is highly per-
suasive. There is no discernable reason that inferential proof of actual
copying based on evidence of access plus probative similarities (or based
on evidence of "striking similarity") is dependent on any "ratio" that addi-
tionally must be considered by the trier of fact. Likewise, as to the unlaw-
ful appropriation issue, it is clear that entirely dissimilar works, or works
that share similarities only in unprotected expression such as ideas and
scenes-a-faire, cannot become the basis for a successful infringement ac-
tion merely because the level of access is high.57 As a result, Arc Music
has been frequently cited.58

The rejection of the IRR by the Second Circuit in Arc Music, how-
ever, did not resonate in the Ninth Circuit. In Sid & Marty Krofft Televi-
sion Productions, Inc. v. McDonald's Corp., the Ninth Circuit in 1977
affirmed the judgment entered on the jury's verdict for plaintiff, holding
that commercials for McDonald's restaurants infringed the H.R. Pufnstuf
television show.5 9 The Ninth Circuit quoted the Nimmer treatise, which
had been first published in 1963, two years following the Arc Music deci-
sion, in holding that if there exists clear and convincing evidence of access,

"[the] so-called 'Inverse Ratio Rule' . . .would seem to have some limited
validity. That is, since a very high degree of similarity is required in order
to dispense with proof of access [under the inverse ratio rule], it must

56 Id. at 188-89.
57 See Feist Pub'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991) ("[n]ot

all copying . .. is copyright infringement").
58 A Slice of Pie Prods., LLC v. Wayans Bros. Entm't, 487 F. Supp. 2d 41, 47 n.4

(D. Conn. 2007) (stating that Arc Music only rejected the IRR as to the
issue of unlawful appropriation, but not actual copying - a distinction not
drawn in the decision); Eaton v. Nat'l Broad. Co., 972 F. Supp. 1019, 1026
n.12 (E.D. Va. 1997); Green v. Lindsey, 885 F. Supp. 469, 479-80 (S.D.N.Y.
1992); Arrow Novelty Co., Inc. v. ENCO Nat'l Corp., 393 F. Supp. 157, 160
(S.D.N.Y. 1974); Ideal Toy Corp. v. Fab-Lu, Ltd., 261 F. Supp. 238, 240-41
n.9 (S.D.N.Y. 1966). However, even within the Second Circuit, the holding
in Arc Music seems to have been forgotten, at least as to the issue of actual
copying. See Jorgensen v. Epic/Sony Records, 351 F.3d 46, 56 (2d Cir. 2003)
("[tihere is an inverse relationship between access and probative similarity
such that the stronger the proof of similarity, the less the proof of access is
required."); Glover v. Austin, 447 F. Supp. 2d 357, 361 (S.D.N.Y. 2006)
(quoting and applying Jorgensen); Bill Diodato Photography, LLC v. Kate
Spade, LLC, 388 F. Supp. 2d 382, 389 (S.D.N.Y. 2005) (same); Nicholls v.
Tufenkian Import/Export Ventures, Inc., 367 F. Supp. 2d 514, 520 (S.D.N.Y.
2005) (same).

59 Sid & Marty Krofft Television Prods., Inc. v. McDonald's Corp., 562 F.2d 1157,
1172 (9th Cir. 1977).
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logically follow the required degree of similarity may be somewhat less
than would be necessary in the absence of such proof."60

Ignoring the implications of the unenthusiastic phrase "some limited valid-
ity," the court in Krofft blandly concluded that "[a high] degree of access
justifies a lower standard of proof to show substantial similarity" - even
while acknowledging both that the IRR "is impossible to quantify" and
"[n]o amount of proof of access will suffice to show copying if there are no
similarities." 61

Interestingly, some thirty years later, the Nimmer treatise today still
uses language almost identical to the passage quoted in Kroffi - asserting
that the IRR has at least "a very limited measure of validity" as to the
issue of actual copying because "[gliven that a very high degree of similar-
ity is required in order to dispense with proof of access [based on striking
similarity], it must logically follow that when access is proven, the required
degree of similarity becomes somewhat less than it would have been in the
absence of that proof."62 However, this weak apologia for the IRR is
questionable. It does not follow that the inference of actual copying that
may arise from either proof of striking similarity or from proof of access
plus probative similarities must be viewed as part of a sliding-scale contin-
uum giving rise to a "ratio" - particularly since the purported ratio is
"unquantifiable" and the terminating points of this spectrum (i.e., com-
plete access with no similarities, and identical works with no possibility of
access whatsoever) give rise to no liability. 63 Rather, striking similarity,
on the one hand, or proof of access plus probative similarities, on the
other hand, are two distinct paths by which a plaintiff may provide infer-
ential proof of actual copying. To commingle these discrete theories in an
effort to rationalize the IRR only invites confusion."

The Ninth Circuit in Krofft cited the Arc Music decision in passing,
but made no effort to examine or distinguish the Second Circuit's sound
reasoning in that case.65 This is made all the more surprising because the

60 Id. at 1172 (quoting 2 NIMMER & NIMMER, supra note 7, § 143.4, at 634).
61 Id.
62 Id. § 13.03[D], at 13-91. The current edition of Nimmer goes on to reject the

IRR as to the unlawful appropriation issue: "access logically exerts no im-
pact on copying as a legal matter; no matter how steeped in plaintiff's work
defendant may have been, if the resulting product is non-actionable as a
matter of law, then the absence of substantial similarity that must underlie
every successful claim still dooms the infringement suit." Id. at 13-92-13-93.

63 See notes 89-92 infra and accompanying text.
64 Arc Music Corp. v. Lee, 296 F.2d 186, 187 (2d Cir. 1961); see also notes 88-101

infra and accompanying text.
65 Sid & Marty Krofft Television Prods., Inc. v. McDonald's Corp., 562 F.2d 1157,

1172 (9th Cir. 1977) (also citing Arrow Novelty, a case following Arc Music
(see note 58, supra)).
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"some limited validity" language of the Nimmer treatise hardly provided
an unqualified endorsement of the IRR.66 Moreover, the context of the
Ninth Circuit's quotation from Nimmer in Krofft indicates that the court
was confused as to whether the IRR applied to the element of actual copy-
ing or unlawful appropriation: Specifically, the court quoted Nimmer's
discussion of the IRR in the section of the Krofft decision dealing with the
issue of access, thus indicating that the IRR applies to the determination
of actual copying.67 But only a sentence or two later, the court in Krofft
stated that "the subjective [i.e., intrinsic] test applies" in determining sub-
stantial similarity under the IRR, thus indicating that the IRR is material
to the issue of unlawful appropriation. 68 Insofar as the Krofft decision
intended to rely on the IRR as to the unlawful appropriation issue, how-
ever, the court's ruling should be considered dicta because the court's
opinion had earlier found substantial evidence to support the jury's finding
of unlawful appropriation without reference to the IRR.69

In Aliotti v. R. Dakin & Co., a case decided in 1987 (a decade after
Krofft), the Ninth Circuit attempted to extricate itself from Kroffi and the
IRR.70 In Aliotti, the court affirmed summary judgment for the defendant
in a copyright infringement action involving allegedly infringing stuffed
toy dinosaurs - ruling that the dolls were not substantially similar in pro-
tected expression. In rejecting plaintiffs' arguments based on the IRR, the
Ninth Circuit relied on Arc Music, holding that:

[Plaintiffs], relying upon dictum in Krofft that was based upon Professor
Nimmer's treatise, argue strenuously that the district court erred in failing
to decrease the quantum of similarity required in this case, where [defen-
dant's] access to [plaintiffs'] designs has been demonstrated. . . . How-
ever, our finding that there exists no substantial similarity of protectable
expression makes [plaintiffs'] argument inapplicable, given that "[n]o
amount of proof of access will suffice to show copying if there are no
similarities." . . . We thus need not address the continuing viability of
Professor Nimmer's proposal, which has been employed by no Ninth Cir-
cuit case since Krofft and had been earlier criticized for "confus[ing] and
even conceal[ing]" the requirement of substantial similarity.7'

Unfortunately, however, neither Aliotti nor Arc Music subsequently
gained any traction in the Ninth Circuit. In Shaw v. Lindheim, a 1990
decision that was widely criticized for its analysis of the unlawful appropri-
ation issue, the Ninth Circuit side-stepped the rejection of the IRR in

66 See note 60 supra.
67 Krofft, 562 F.2d at 1172.
68 Id.
69 Id. at 1167 ("[i]t is clear to us that defendants' works are substantially similar

to plaintiffs.'").
70 Aliotti v. R. Dakin & Co., 831 F.2d 898 (9th Cir. 1987).
71 Id. at 902 (quoting Arc Music, 296 F.2d at 187-88).
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Aliotti as dicta, and relied on Krofft in holding that the IRR applies to the
unlawful appropriation issue. 72 Shaw involved a claim by plaintiff that the
television series The Equalizer infringed his proposed teleplay of the same
title. According to the Ninth Circuit in Shaw, "defendants' admission that
they had access to [plaintiff's] script is a factor to be considered in favor of
[plaintiff]" under the extrinsic test.73 Thus, the Ninth Circuit applied the
IRR to the unlawful appropriation issue in Shaw. Not surprisingly, how-
ever, the court did not articulate how this factor is to be considered, or the
weight it is to be given. 74

In Three Boys Music, a case alleging that defendants' song Love is a
Wonderful Thing infringed plaintiffs' song of the same title, the Ninth Cir-
cuit in 2000 bizarrely stated in dicta that the IRR is not a bi-directional
"ratio" at all - but instead operates only in a unilateral direction favoring
plaintiffs, but not defendants:

Although this may be a weak case of access and a circumstantial case of
substantial similarity, neither issue warrants reversal of the jury's ver-
dict. .. . The Ninth Circuit's inverse-ratio rule requires a lesser showing
of substantial similarity if there is a strong showing of access. ... In this
case, there was a weak showing of access. We have never held, however,
that the inverse ratio rule says a weak showing of access requires a
stronger showing of substantial similarity. 75

No logic supports this conclusion. If the IRR is to be applied in a princi-
pled fashion, why would it not equally benefit defendants arguing that a
higher standard of similarity should be applied when the evidence of ac-
cess is weak? Moreover, in reaching its conclusion, the Ninth Circuit in
Three Boys Music disregarded the contrary holding in Golding, in which
the California Supreme Court expressly held that the IRR is a two-way
street.76

Subsequently, in Metcalf v. Bochco, a 2002 decision that also has been
heavily criticized, the Ninth Circuit ruled that summary judgment had
been improvidently granted by the trial court in a case where access was
not disputed for purposes of defendants' summary judgment motion be-

72 Shaw v. Lindheim, 908 F.2d 531, 539 (9th Cir. 1990). Shaw has been widely
criticized for its illogical reformulation of the extrinsic/intrinsic tests of
Krofft. 3 PATRY, supra note 5, § 9:238, at 9-530-9-534; 4 NIMMER & NIM-
MER, supra note 7, § 13.03[E][3][b][ii], at 13-111-13-114.

73 Shaw, 908 F.2d at 539.
74 Soon thereafter, in Smith v. Jackson, the Ninth Circuit followed Shaw in again

stating that the IRR applies to the issue of unlawful appropriation. 84 F.3d
1213, 1218 & n.5 (9th Cir. 1996).

75 Three Boys Music Corp. v. Bolton, 212 F.3d 477, 486 (9th Cir. 2000).
76 Golding v. R.K.O. Pictures, 221 P.2d 95, 98 (Cal. 1950) ("if the evidence of

access is uncertain, strong proof of similarity should be shown before the
inference of copying may be indulged.").
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cause the purported similarities between the works were weak."7 Metcalf
involved claims that the television series City of Angels infringed a screen-
play that the plaintiffs had submitted to defendants. Although the trial
court had found that the works were similar only as to unprotected ideas
and scenes-a-faire, the Ninth Circuit ruled that "[tlhe cumulative weight of
[the] similarities allows the [plaintiffs] to survive summary judgment."78

At the very end of the decision, after first determining that a genuine issue
existed as to unlawful appropriation, the Ninth Circuit turned to the IRR
as makeweight supporting its conclusion. Although the court did not use
the words "inverse" or "ratio," the context of the Court's reasoning left
little doubt that court intended to apply the IRR to the unlawful appropri-
ation issue:

[Plaintiffs'] case is strengthened considerably by [defendants'] concession
of access to their works. . . . Indeed, here we have more than access: One
of the defendants . . . allegedly stated that he had read three versions of
the script, and had passed them on to [another] defendant . . ., who had
also read them and liked them. [These two defendants] were intimately
involved with [defendants' work] as star and writer, respectively. If the
trier of fact were to believe that [defendants] actually read the scripts, as
alleged by [plaintiffs], it could easily infer that the many similarities be-
tween plaintiffs' scripts and defendants' work were the result of copying,
not mere coincidence. 79

Metcalf has been criticized because the case relied on an ill-defined "pat-
tern" of "generic similarities" to find a genuine issue for trial under the
extrinsic test.80 Interestingly, a later Ninth Circuit decision disingenuously
attempted to blame the result in Metcalf solely on the IRR, stating that
"our decision in Metcalf was based on a form of inverse ratio rule analysis:

77 Metcalf, 294 F.3d at 1075.
78 Id.
79 Id. The court's invocation of the IRR in Metcalf is at best illogical. Even if it

could be "easily infer[red] that the many similarities between plaintiffs'
scripts and defendants' work were the result of copying, not mere coinci-
dence" (id. (emphasis added)), this conclusion went to the issue of actual
copying and had no bearing on the issue of unlawful appropriation that was
before the court. See Feist Pub'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340,
361 (1991) ("[n]ot all copying. . . is copyright infringement"). However, by
also holding that "[Plaintiffs'] case is strengthened considerably by [defend-
ants'] concession of access to their works" (id.), the court plainly was also
applying the IRR to the unlawful appropriation issue that was the key issue
on appeal.

80 3 PATRY, supra note 5, § 9:244, at 9-550--9-553; 4 NIMMER & NIMMER, supra
note 7, § 13.01[D], at 13-92-13-93. Following remand, the defendants in
Metcalf prevailed at trial and the judgment for defendants was affirmed on
appeal. Metcalf v. Bochco, 200 Fed. App'x 635 (9th Cir. 2006).
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the plaintiff's case was 'strengthened considerably by [defendants'] conces-
sion of access to their works.'"81

Most recently, the Ninth Circuit in Funky Films considered a copy-
right infringement claim against the HBO television series Six Feet
Under.82 In Funky Films, the trial court had assumed access, but granted
summary judgment for defendants (while also denying plaintiff discovery
on access issues) on the grounds that unlawful appropriation was lacking
under the extrinsic test. In light of the Ninth Circuit's decision in Metcalf,
this assumption of access could have put defendants in a "dangerous posi-
tion" because of the IRR's lower standard of similarity when access is
high.83 However, the court in Funky Films side-stepped Metcalf, citing
Kroffi for the proposition that "[n]o amount of proof of access will suffice
to show copying if there are no similarities" and further noting that "in
this case, additional discovery would not change the fact that the two
works lack any concrete or articulable similarities." 84 The Ninth Circuit
also observed that "this is not a circumstance in which the defendant has
conceded access to the purportedly copied material," although the district
court had assumed access for purposes of deciding defendants' summary
judgment motion.85 Thus, although the Ninth Circuit in Funky Films
deftly avoided the problems caused by Metcalf and the IRR, the court
gave little guidance for future decisions.

Significantly, while the IRR continues to be cited in cases such as
Shaw, Three Boys Music, Metcalf, and Funky Films, it never has been de-
terminative of any Ninth Circuit decision.86 Although the Court in Rice

81 Rice v. Fox Broad. Co., 330 F.3d 1170, 1178-79 (9th Cir. 2002) (a case similarly
holding that the IRR applies to the issue of unlawful appropriation, but
side-stepping the application of the IRR under the facts presented in that
case by ruling that "[plaintiff's] evidence as to proof of access is insufficient
to trigger the inverse ratio rule"). By incorrectly categorizing Metcalf as a
case turning on the IRR, Rice ignores the fact that the court in Metcalf
turned to the IRR only after finding that a genuine issue for trial existed as
to unlawful appropriation. In fact, the more fundamental problem in Met-
calf was not the IRR, but the panel's reliance on a selection and arrange-
ment argument that failed to take into account that such copyrights are
exceedingly thin and only protect against copying of the selection and ar-
rangement itself, rather than its constituent elements. See Feist, 499 U.S. at
348-51.

82 Funky Films, Inc. v. Time Warner Entm't Co., 462 F.3d 1072 (9th Cir. 2006).
83 Metcalf, 294 F.3d at 1075; see also Shipman v. R.K.O. Radio Pictures, 100 F.2d

533, 538 (2d Cir. 1938).
84 Funky Films, 462 F.3d at 1081 (quoting Sid & Marty Krofft Television Prods.,

Inc. v. McDonald's Corp., 562 F.2d 1157, 1172 (9th Cir. 1977)).
85 Id. at 1081-82 & n.4.
86 As noted previously (see note 1 supra), the emphasis of this Article is on cases

in the Ninth Circuit, but the problems identified here with respect to the
IRR are applicable to other circuits as well, including the Second Circuit
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attempted to pin blame on the IRR for the result in Metcalf, that conclu-
sion does not withstand scrutiny and Rice itself similarly holds that the
IRR applies to the unlawful appropriation issue.87 Generally, as in Met-
calf, the IRR is cited as a makeweight "factor" favoring of one side or the
other after the court has already made a determination that substantial
similarities exist or not. No case specifies how the IRR is to be applied, or
what weight it is to be accorded. No Ninth Circuit decision states whether
and, if so, how the jury is to be instructed in the IRR. No cases in the
Ninth Circuit address the distinctions that should be made in applying the
IRR to the separate elements of actual copying and unlawful
appropriation.

CONCLUSIONS

Given the inconsistent and contradictory treatment of the IRR out-
lined above, it is clear that it is a "rule" in name only. One of the key
purposes of the copyright laws is to further the "paramount goal . . . of
enhancing predictability and certainty of copyright ownership."88 How-
ever, the IRR does just the opposite. It rests on pseudoscientific notions
that have no empirical or logical underpinnings. If the IRR is genuinely a
"ratio," what quantum of additional strong "access" excuses what measure
of weak "similarity"? Does 15% greater access excuse 15% less
similarity?

Of course, there exists no means of measuring either access or similar-
ity, so the term "ratio" is at best a misnomer that conveys an air of unde-
served legitimacy to the IRR.89 The term "ratio" is further undermined by
the Ninth Circuit's holding in Three Boys Music that the IRR is a one way
street running in favor of plaintiffs: If a weaker showing of similarity does
not require a plaintiff to make a stronger showing of access, in what way is
the IRR a "ratio"? 90

The fallacy of the "ratio" postulated by the IRR is best seen at the
extremes of the IRR spectrum: Even unlimited access in the absence of
similarities gives rise to no infringement liability.9 1 Likewise, identical

insofar as it has moved away from Arc Music. See Jorgensen v. Epic/Sony
Records, 351 F.3d 46, 56 (2d Cir. 2003).

87 See note 81 supra.
88 Community for Creative Non-Violence v. Reid, 490 U.S. 730, 749 (1989).
89 See Krofft, 562 F.2d at 1172 (expressly recognizing that the IRR "is impossible

to quantify").
90 Three Boys Music Corp. v. Bolton, 212 F.3d 477, 486 (9th Cir. 2000); cf Gold-

ing v. R.K.O. Pictures, 221 P.2d 95, 98 (Cal. 1950).
91 4 NIMMER & NIMMER, supra note 7, § 13.03[D] at 13-90 ("massive evidence of

access cannot by itself avoid the necessity of also proving the full measure
of substantial similarity."); see also Funky Films, Inc. v. Time Warner
Entm't Co., 462 F.3d 1072, 1081 (9th Cir. 2006) ("[n]o amount of proof of
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works can be created without liability if a complete lack of access makes
copying impossible. 92 Given that the poles of the IRR continuum result in
no copyright liability, there is simply no logic in presupposing that the
mid-points of IRR give rise to a "ratio" of access to similarity constituting
proof of actual copying or unlawful appropriation.

Plainly, continued use of the IRR invites court error and promotes
uncertainty. At the very least, many courts - perhaps inspired by the
Ninth Circuit's decision in Metcalf and the explanation of that decision in
Rice - may erroneously seize on the IRR as an easy justification for de-
nying or reversing summary judgment in cases where access is undisputed
although the similarities between the works at issue are slight or pertain
only to facts, scenes-a-faire, and other unprotected elements. Moreover,
the IRR is simply unnecessary:

As to the element of actual copying, if the plaintiff has submitted both
proof of "access" and "probative similarities" (or alternatively, if the
plaintiff has submitted proof of "striking similarity"), the plaintiff has cre-
ated an inference of actual copying that the defendant bears the burden to
rebut with proof of independent creation. To say that stronger evidence of
access (i.e., more or greater reasonable opportunities to have viewed or
copied the plaintiff's work) by the defendant reduces the plaintiff's quan-
tum of proof of probative similarities is a non sequitur because once both
"access" and "probative similarity" evidence have been introduced, an in-
ference of actual copying is thereby created that the defendant bears the
burden to rebut with evidence of independent creation. 93 For obvious rea-
sons, a trier of fact may find that the inference of actual copying is strong
or weak depending on the quality of the plaintiff's "access" and "probative
similarity" evidence, 94 but no "ratio" is necessary to create the inference
of actual copying if both "access" and "probative similarities" (or alterna-
tively, "striking similarities") have been shown. Strong proof of access

access will suffice to show copying if there are no similarities.") (quoting
Krofft, 562 F.2d at 1172).

92 Granite Music Corp. v. United Artists Corp., 532 F.2d 718, 720 (9th Cir. 1976)
("'[i]f A produces identically the same work as B, by independent thought,
in good faith, without hearing, or seeing, B's work, both A and B would be
entitled to individual copyrights in their individual works."') (citation
omitted).

93 See Overman v. Loesser, 205 F.2d 521, 523 (9th Cir. 1953) (holding that "Ap-
pellant, in the instant case, gave evidence of access and of similarity and the
court credited it over appellee's evidence to the contrary. Without more, a
presumption of copying could reasonably have been found. However, ap-
pellee offered evidence of prior composition through the testimony of disin-
terested witnesses.").

94 Id. at 523 (holding that "the stronger the prima facie case established by the
plaintiff, the correspondingly more persuasive must the evidence be in
rebuttal.").
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cannot compensate for zero proof of probative similarities, and vice-versa,
in creating such an inference. 95

As to the element of unlawful appropriation, the continued applica-
tion of the IRR is even more problematic - as demonstrated in such cases
as Shaw and Metcalf. The U.S. Supreme Court in Feist, and innumerable
other authorities have made it clear that actual copying does not raise a
genuine issue of infringement if the materials copied were unoriginal or
otherwise unprotected by copyright. Likewise, the degree of access does
not make dissimilar works more alike. There exists no logical connection
between the concept of "more" access (i.e., more reasonable opportunities
to have viewed or copied the plaintiff's work) and the issue of whether the
defendant appropriated copyright-protected original expression from the
plaintiff's work, rather than unprotected ideas, facts, or scenes-a-faire. 96

After all, if the material allegedly copied by the defendant solely consists
of unprotectible elements it should be of no significance at all that the
plaintiff's work was sitting on the defendant's desk when the defendant's
allegedly "infringing" work was created. 97

This is a problem of substantial constitutional importance. The Copy-
right Act is designed to encourage free use of unprotected ideas and to
provide breathing room for scholarship and commentary.98 To further
these goals, the Copyright Act contains a number of "built-in First
Amendment accommodations" - including the idea/expression dichot-
omy and the fair use doctrine.99 To the extent that the IRR, in a case
where the evidence of access is strong, permits a finding of unlawful ap-
propriation based on a lowered standard of similarity - thereby allowing
a trier-of-fact to reach a liability determination based on similarities of
unprotected facts, ideas or scenes-a-faire, the IRR undermines these
"built-in First Amendment accommodations" and thus conflicts with con-

95 See notes 92-93, and accompanying text, supra.
96 2 GOLDSTEIN, supra note 15, § 7.3.2, at 7:38 ("the fact of access bears only on

proof of copying and not on appropriation of protected expression.").
97 Feist Pub'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991) (finding no

liability although "[t]here is no doubt that [defendant] took ... a substantial
amount of factual information."); see also Gethers v. Blatty, 283 F. Supp.
303, 305 (C.D. Cal. 1968) (finding no liability although "[defendant] did
have access to and did read plaintiff's work, - in fact did make an adapta-
tion of plaintiffs play for the screen.").

98 Feist, 499 U.S. at 349-50 ("copyright assures authors the right to their original
expression, but encourages others to build freely upon the ideas and infor-
mation conveyed by a work."); see also Eldred v. Ashcroft, 537 U.S. 186,
219-20 (2003).

99 Eldred, 537 U.S. at 219-20.



stitutional free speech rights.10o Such First Amendment issues may invite
heightened scrutiny on appeal, which the IRR certainly cannot pass.10 1

In short, the IRR is a deleterious doctrine that provides no analytical
benefits in evaluating or determining a copyright infringement case. It
should be abandoned, and its passage will not be mourned.

100 Id. at 219-20; see also Volokh & McDonnell, supra note 4, at 2432 ("If a
factfinder erroneously concludes that your book infringes someone else's
book ... [it] has deprived you of your First Amendment right to write your
own expression, even when based on another's idea.").

101 See Eldred, 537 U.S. at 221 (holding that heightened First Amendment review
is warranted when a legal rule has "altered the traditional contours of copy-
right protection"); see also Golan v. Gonzales, No. 05-1259, 2007 WL
2547974 (10th Cir. Sept. 4, 2007).
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