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WRITTEN SUBMISSION TO HEARING NOTICE 

Our Ref.: PO/14/1396/RA/SP/15 
December 07, 2021 

The Controller of Patents, 
The Patent Office, 
New Delhi. 

(Kind Attn: Dr. Rajesh Patel, Assistant Controller of P. & D.) 

Re: Société des Produits Nestlé SA, 

Application No.: 201817040811 

Date of filing: October 29, 2018 

Your Ref.: POD/Application No /201817040811 

Dear Sir, 

With reference to your letter no. POD/Application No /201817040811 and 

subsequently discussed with you on November 23, 2021 the below mentioned 

documents are returned herewith with the following observations for the objections 

in the hearing notice. 

Before replying to the objections raised in the Hearing Notice, we would like to place 

an amended claim set to replace the claims presently on file. 

CLAIM AMENDMENTS: 

Claim 1 has been amended to introduce weight percentage from specification 

page 16 and 17, and features related to method of treatment are deleted without 

prejudice by way of correction/explanation. 

Claim 3 has been amended to introduce weight percentage from specification 

page 17 by way of correction/explanation. 

Claims 4 and 5 have been deleted without prejudice. 

A marked-up as well as clean copy of amended claims is enclosed herewith. 

The claims have been amended by way of disclaimer/explanation and the 

amendments carried out fall within the scope of the original specification. No new 

matter has been added. The claim amendments meet the requirements of section 57 
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and 59 of the Patents Act, 1970 and The Patents Rules, 2003 (as amended in 2016). The 

Applicant reserves the opportunity to further amend the claims at a later point of time. 

We now present our reply to the objections raised in the hearing notice in seriatim: 

CLARITY AND CONCISENESS: 

The Terms “preferably”, “greater than” and “at least” to define ranges in the claims introduces 

uncertainty and thus results in lack of clarity of the claims. Thus the respective claims of the 

present application are not allowable u/s 10(4)(C) of The Patents (Amendment) Act, 

Reply: The applicant submits to the Ld. Controller that the objected terms have 

been deleted without prejudice in the interests of expediency of prosecution. A 

marked-up as well as clean copy of amended claims is submitted with the response. 

The Ld. Controller is requested to take the same on record and withdraw the 

present objection. 

FORMAL REQUIREMENT(S): 

1. As per Rule 20(3)b, verified English translation of the Priority documents and the 

International application shall be filed. It should be verified by applicant or authorized patent 

agent. 

2. A copy of signatory assignment (signed by both applicant) should be given for the change in 

the applicant. 

Reply:  

1. The applicant submits to the Ld. Controller that priority document and PCT 

application are filed in English language. Copy of the same is attached for quick 

reference of the Ld. Controller. The Ld. Controller is requested to take the same on 

record and withdraw the objection. 

2. The Applicant respectfully submits that the original notorized assignment from 

Nestec S.A. to Societe des Produits Nestle S.A. and its verified translation has been 

submitted with the patent office with application number 5574/DELNP/2012. 

Further, agent of the applicant and person authorized by the applicant has attested 

the assignment document. A copy of the same is uploaded along with the response 

for quick reference of the Ld. Controller. The Ld. Controller is requested to take the 

same on record and withdraw the present objection. 
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INVENTION U/S 2(1)(J): 

Objection raised U/S 2(1)(j) as mentioned in this office communication letter dated on 

29/01/2021 is still maintained and applicant reply to objections on 28/07/2021 have been fully 

considered but they are not persuasive in view of the following cited documents. 

D1: US 5591446 A 

D2: US 6150411 A 

Applicant argued that D1 nowhere teaches and is silent about composition with omega-3 

polyunsaturated fatty acids and DGLA. But d1 disclose other omega-polyunsaturated fatty 

acids.But is obvious to a person skilled in the art to change the polyunsaturated fatty acids and 

amount of it.D2 discloses n-6 essential fatty acids (EFAs) selected from the group consisting 

of linoleic, gamma-linolenic, dihomogamma-linolenic and arachidonic acids and/or one or more 

n-3 EFAs selected from the group consisting of alpha-linolenic, stearidonic and 

eicosapentaenoic acids is used in addition to the DHA. A person skilled in the art can use these 

conbinations of the components with the omega-polyunsaturated fatty acids to arrive at the 

present invention. Hence the subject matter of the claims 1-5 does not involve any inventive 

step over D1-D2. 

Reply: The Ld. Controller has objected to pending claims lacking inventive step 

in view of cited document D1 and D2. 

D1: US 5591446 A 

D2: US 6150411 A 

Present Invention 

The applicant submits to the Ld. Controller that the present invention relates 

to a composition comprising DGLA wherein the composition is enriched in DGLA 

and contains an omega-3 polyunsaturated fatty acid, selected from the group 

consisting of DHA and EPA or a combination of DHA and EPA, wherein said DGLA 

is comprised in said composition in a concentration of at least 35wt%, relative to the 

total fatty acid content of the composition; and wherein the concentration of DHA is 

20 to 26wt% and concentration of EPA is 7wt%. 

The problem at the hand is to identify a composition for therapy, especially 

prophylactic therapy for allergic diseases. In particular, it would be desirable to 

prevent or reduce the risk of development of allergies. 
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The solution for the above problem is provided by a composition of present 

invention comprising composition enriched in DGLA and an omega-3 

polyunsaturated fatty acid, selected from the group consisting of DHA and EPA or a 

combination of DHA and EPA, wherein said DGLA is comprised in said composition 

in a concentration of at least 35wt%, relative to the total fatty acid content of the 

composition; and wherein the concentration of DHA is 20 to 26wt% and concentration 

of EPA is 7wt%. 

The technical effects of the present invention are shown in examples 1-3 as 

below: 

1. Example 1 shows that the composition as claimed in the present invention results 

in: (a) total lgE and specific lgG1 to be significantly lower (figures 1 and 2); (b) skin 

symptoms were significantly milder (figure 3); and (c) significant lower number of 

mast cells in the jejunum. 

2. Example 2 shows that the composition as claimed in the present invention when 

DGLA and NIF (DHA and EPA) were given together, a synergistic reduction of IL4 

production was observed. 

3. Example 3 shows that the composition as claimed in the present invention where 

IL-10 was significantly increased in pups from fish oil+DGLA. 

Now, the Applicant will discuss the difference between the cited prior arts D1 and D2 

along with claims of the present invention. 

D1: US 5591446 A: 

The applicant submits to the Ld. Controller that cited document D1 discloses atopy-

prophylaxis dietary supplement comprising at least one substance selected from the 

group consisting of γ-linolenic acid, dihomo-γ-linolinic acid. Cited document D1 

discloses two compositions under table 2 and 3 (for pregnant or nursing mothers a 

composition comprising GLA or DGLA or GLA+DGLA).  

However, cited document D1 nowhere teaches and is silent about composition 

with omega-3 polyunsaturated fatty acids and DGLA. D1 also does not teach DGLA 

with omega-3 polyunsaturated fatty acids selected from the group consisting of DHA 



 

Page 5 of  7 
 

and EPA or a combination of DHA and EPA, wherein said DGLA is comprised in said 

composition in a concentration of at least 35wt%, relative to the total fatty acid content 

of the composition; and wherein the concentration of DHA is 20 to 26wt% and 

concentration of EPA is 7wt%. Thus, it is evident that the presently amended claims 

are novel and inventive over cited document D1. 

D2: US 6150411A: 

The applicant submits to the Ld. Controller that cited document D2 is of 

entirely different field relating to combating dyslexia or inadequate night vision or 

dark adaptation in dyslexics or normal individuals, by administering OHA or a 

precursor n-3 EFA. Cited document D2 discloses one formulation of granules or 

powder for use as above, made with gum acacia, gelatin, starch or other appropriate 

material containing by weight in each gram, 50 mg DHA, optionally with 50 mg of 

DGLA, 50 mg AA and/or 50 mg SA. 

Cited document D2 does not add to the teachings of cited document D1. Thus, 

a person skilled in art would not combing D1 with D2 as it would not result in a 

composition comprising DGLA and an omega-3 polyunsaturated fatty acid, selected 

from the group consisting of DHA and EPA or a combination of DHA and EPA. 

Further, it would also not lead to specific amounts of the each components of 

composition as claimed in present invention and wherein the concentration of DGLA 

is greater than the concentration of DHA or EPA. Further, D2 also does not teach or 

indicate about a composition comprising DGLA with omega-3 polyunsaturated fatty 

acids selected from the group consisting of DHA and EPA or a combination of DHA 

and EPA, wherein said DGLA is comprised in said composition in a concentration of 

at least 35wt%, relative to the total fatty acid content of the composition; and wherein 

the concentration of DHA is 20 to 26wt% and concentration of EPA is 7wt%. 

The applicant thus finally submits that presently amended claims are not 

disclosed or suggested by D1 and D2 alone or in combination nor does it motivate a 

person skilled in art to arrive at the present invention. Therefore, the subject-matter of 

the amended claims is inventive over the cited prior arts.  
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In view of the detailed submission, the Applicant requests the Ld. Controller to 

withdraw the present objection. 

NON-PATENTABILITY U/S 3: 

1. The subject matter as claimed in claims falls under section 3(i) of the Patents Act, 1970 as 

amended by the Patents (Amendment) Act 2005, therefore not allowable. 

2. The composition of Claims 1-5 attract Sec 3(e) of the Patents Act 1970 as amended by 

Patents (Amendment) Act 2005 as it is a case of compositions whose components are already 

known in prior art and in the case of instant application no synergistic effect exemplified by 

the specification with the same composition. It is case of mere admixture. Therefore amended 

claims 1-5 are objected. 

Reply: 

1. Section 3(i): 

The applicant submits to the Ld. Controller that the claims 4 and 5 have been deleted 

without prejudice. Further, features related to method of treatment are deleted from 

claim 1. In view of deletion the objection stands moot. The Ld. Controller is requested 

to take the same on record and withdraw the present objection. 

2. Section 3 (e): 

The applicant submits to the Ld. Controller that the presently amended claims 

relate to a compositions comprising DGLA with omega-3 polyunsaturated fatty acids 

selected from the group consisting of DHA and EPA or a combination of DHA and 

EPA, wherein said DGLA is comprised in said composition in a concentration of at 

least 35wt%, relative to the total fatty acid content of the composition; and wherein 

the concentration of DHA is 20 to 26wt% and concentration of EPA is 7wt%. The 

technical effect is clearly shown through examples in specification. The technical effect 

of the present invention are shown in examples 1-3 is as below: 

1. Example 1 shows that the composition as claimed in the present invention results 

in: (a) total lgE and specific lgG1 to be significantly lower (figures 1 and 2); (b) skin 

symptoms were significantly milder (figure 3); and (c) significant lower number of 

mast cells in the jejunum. 
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2. Example 2 shows that the composition as claimed in the present invention when DGLA 

and NIF (DHA and EPA) were given together, a synergistic reduction of IL4 production 

was observed. 

3. Example 3 shows that the composition as claimed in the present invention where IL-10 

was significantly increased in pups from fish oil+DGLA. 

Thus, based on the examples it is clear that the presently amended claims are not directed 

towards mere admixture but synergistic composition. Thus, the presently amended 

claims does not fall under the purview of section 3 (e). 

In view of the detailed submission, the Applicant requests the Ld. Controller to 

withdraw the present objection. 

OTHER REQUIREMENT(S): 

Dependent claims should be prefaced with the term "The" in the respective claims. 

Reply: The applicant submits to the Ld. Controller that the dependent claims have 

been suitably amended for antecedent basis. A marked-up as well as clean copy of 

amended claims has been submitted with the response. The Ld. Controller is requested to 

take the same on record and withdraw the present objection. 

In the view of detailed submission above, the Ld. Controller is requested to take 

the same on record and withdraw the present objection. 

We request the learned Controller to kindly favorably consider present submission and 

allow the application. If the Controller requires any further clarification or information in 

this matter, the applicant may please be granted an opportunity of being heard in the 

matter before passing any adverse order. 

Thanking you, 

 
(RAHUL ADEY) 

IN/PA-3343 
Agent for applicant  

Encl.:  
1. Amended Claims Marked Up and Clean Copy 

2. Notarized assignment from Nestec S.A. to Societe des Produits Nestle S.A. as filed 

3. Priority document and PCT application as filed 
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We claim: 

1. A composition comprising DGLA for use in the prophylaxis of 

allergic disease in an offspring of a mammalian subject, comprising 

administration of the composition to said subject pre-pregnancy 

and/or during pregnancy and/or during lactation and preferably 5 

wherein said the composition is a composition enriched in DGLA 

wherein said compositionand also contains an omega-3 

polyunsaturated fatty acid, selected from the group consisting of 

DHA and EPA or a combination of DHA and EPA, wherein said 

DGLA is comprised in said composition in a concentration of at least 10 

3wt% relative to the total fatty acid content of the composition and 

more preferably in a concentration of at least 5wt%, at least 10wt%, 

at least 20wt%, at least 30wt%, at least 35wt%, or at least 40wt% 

relative to the total fatty acid content of the composition; and 

wherein the concentration of DGLA is greater than the concentration 15 

of DHA is 20 to 26wt% or and concentration of EPA is 7wt%. 

2. A The composition comprising DGLA for use according toas claimed 

in claim 1, wherein said the composition further comprises omega-6 

polyunsaturated fatty acid, preferably selected from the group 

consisting of LA and GLA or a combination of LA and GLA. 20 

3. A The composition comprising DGLA for use as as claimed in claim 

2, wherein said the composition comprises DGLA, GLA and LA and 

wherein the concentration of DGLA is greater than GLA and the 

concentration of GLA is 2.6wt% is greater thanand the concentration 

of LA is 6.4wt%. 25 

4. A composition comprising DGLA for use as claimed in anyone of 

claims 1 to 3, wherein said composition is a maternal nutritional 

composition and preferably selected from the group consisting of: 
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pre-pregnancy supplement, pregnancy supplement or lactation 

supplement. 

5. A composition comprising DGLA for use as claimed in anyone of 

claims 1 to 4, wherein the allergic disease is selected from the group 

consisting of: an atopic disorder including hereditary atopic disorder 5 

and a Type 1 allergic disease including IgE mediated allergic disease, 

preferably wherein the allergic disease is selected from the group 

consisting of: asthma, allergic arthritis, allergic asthma, allergic 

bronchitis, allergic conjunctivitis, allergic keratitis, allergic rhinitis, 

allergic sinusitis, alimentary allergy, allergic respiratory disease, 10 

animal dander allergy, atopic dermatitis, atopic eczema, atopy, 

bronchial asthma, contact dermatitis, dermatitis, drug allergy, 

eczema, food allergy (particularly selected from the group consisting 

of egg allergy, fish allergy, milk allergy, nut allergy, shellfish allergy, 

soya allergy, and wheat allergy), food hypersensitivity, eosinophilic 15 

esophagitis, hayfever, house dust mite allergy, hypersensitivity 

pneumonitis, hypertrophic rhinitis, insect allergy, latex allergy, 

mould allergy, pruritus, seasonal allergic rhinitis, and vasomotor 

rhinitis. 

 20 

 
Dated this 29th day of October 2018 
 
 

 25 
(RAHUL ADEY) 

IN/PA-3343 
Agent for applicant 
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We claim: 

1. A composition comprising DGLA wherein the composition is 

enriched in DGLA and contains an omega-3 polyunsaturated fatty 

acid, selected from the group consisting of DHA and EPA or a 

combination of DHA and EPA, wherein said DGLA is comprised in 5 

said composition in a concentration of at least 35wt%, relative to the 

total fatty acid content of the composition; and wherein the 

concentration of DHA is 20 to 26wt% and concentration of EPA is 

7wt%. 

2. The composition comprising DGLA as claimed in claim 1, wherein 10 

the composition further comprises omega-6 polyunsaturated fatty 

acid, selected from the group consisting of LA and GLA or a 

combination of LA and GLA. 

3. The composition comprising DGLA as claimed in claim 2, wherein 

the the concentration of GLA is 2.6wt% and the concentration of LA 15 

is 6.4wt%. 

 
Dated this 29th day of October 2018 

 
 20 

 
(RAHUL ADEY) 

IN/PA-3343 
Agent for applicant 






















































































































































