
Tests to determine 
patentability of 

"computer 
programs per se" 
under Section 3(k)

1. Technical Effect test 

Enercon India Ltd. v. Alloys 
Wobben 
2010 SCC OnLine IPAB 176 : 
[2010] IPAB 176

1. Whether the claim is purely in 
respect of a computer 
program/algorithm/other set of rules? 

2. Whether the claim is a set of 
process steps to carry out a technical 
process to achieve a technical effect? 

2. Technical Advance test 

Yahoo Inc. (Formerly Overture 
Service Inc.) v. Assistant 
Controller of Patents and Designs, 
2011 SCC OnLine IPAB 106

1. Whether the 'inventive step' is an 
excluded subject under Section 3(k)?

This comparison has to be done with 
the subject-matter of the invention

Comviva Technologies Ltd. v. 
Controller of Patents & Design, 
2024 SCC OnLine Del 8096

referred to the inventive step to 
analyse whether it fell within an 
excluded subject

3. Technical 
Effect/Contribution test 

Telefonaktiebolaget LM Ericsson 
v. Intex Technologies (India) 
Limited, 2015 SCC OnLine Del 8229

mentioned the technical 
effect/contribution test.

Ferid Allani v. Union of India, 2019 
SCC OnLine Del 11867

If the invention demonstrates a 
‘technical effect’ or a ‘technical 
contribution’ it is patentable even 
though it may be based on a 
computer program.

Microsoft Technology Licensing v. 
Controller of Patents & Designs, 
2023 SCC OnLine Del 2772 
(Microsoft - I) 

Interpreted technical 
effect/contribution as "providing a 
technical solution to a technical 
problem"

Raytheon Co. v. Controller General 
of Patents, 
2023 SCC OnLine Del 5770 applied Ferid Allani

Microsoft Technology Licensing 
LLC v. Assistant Controller of 
Patents, 2024 SCC OnLine Mad 
2785 (Microsoft - IV) 

applies Technical Effect/Contribution 
and 
Further Technical Effect tests 
concurrently 

AB Initio Technology LLC v. 
Controller of Patents & Designs, 
2024 SCC OnLine Del 5185

interprets "technical effect", collapses 
the distinction between technical 
effect and further technical effect

1. a connect/bridge between input 
and processor

2. that enhances the computational 
ability of the processor 

Comviva Technologies Ltd. v. 
Controller of Patents & Design, 
2024 SCC OnLine Del 8096

observes that the applicant is trying 
to circumvent the limitations of S.3(k) 
by providing "a technical solution to a 
technical problem. 

6. Innovative Technical 
Advantage test*

Microsoft Technology Licensing v. 
Controller of Patents & Designs, 2024 SCC 
OnLine Del 3239 (Microsoft - III) 

interprets LAVA as requiring not only 
improvements to the functionality of the 
system, but an "innovative technical 
advantage that is clearly defined and 
distinct form the ordinary operations 
expected of such systems."

This innovative technical advantage 
"transforms the capabilities of general-
purpose computing hardware into a 
specialised apparatus of efficient and 
effective data compression, which it was 
otherwise not expected to be capable of".

5. Further Technical Effect 
test 

Microsoft Technology 
Licensing v. Controller of 
Patents & Designs, 2023 SCC 
OnLine Del 2772 (Microsoft - 
I) early iteration

1. If the subject-matter of the invention is 
implemented on a general-purpose 
computer 

2. and results in a technical effect which 
improves the computer's functionality

3. the invention is patentable.

LAVA International Ltd. v. 
Telefonaktiebolaget LM 
Ericsson, 2024 SCC OnLine 
Del 2497

adopts the same test as Microsoft - I, but 
emphasises on further technical effect, i.e. 
effect other than the normal effect of the 
software on the computer system, which 
enhances the effetiveness and 
functionality of the system. 

Underlines that the algorithm itself would 
not be pantentable; however, the 
effect/functionality derived by it would be 
patentable. 

Microsoft Technology 
Licensing v. Controller of 
Patents & Designs, 2024 SCC 
OnLine Del 3239 (Microsoft - 
III) affirms LAVA

Microsoft Technology 
Licensing LLC v. Assistant 
Controller of Patents, 2024 
SCC OnLine Mad 2785 
(Microsoft - IV) applies Technical Effect/Contribution and 

Further Technical Effect tests concurrently 

AB Initio Technology LLC v. 
Controller of Patents & 
Designs, 2024 SCC OnLine 
Del 5185

interprets "technical effect", collapses the 
distinction between technical effect and 
further technical effect

1. a connect/bridge between input and 
processor

2. that enhances the computational ability 
of the processor 

Blackberry Ltd. v. Controller 
of Patents & Designs, 2024 
SCC OnLine Del 6028 
(Blackberry - II)

cites LAVA and Microsoft - III  

Since the computer program enhances 
the capability of the device, it is not hit by 
S.3(k) 

relies on Terrell on Patents for two types of 
technical advantages which make 
computer programs patentable: 

1. Where the program solves a problem 
within the computer itself

2. Where the effect of the program is 
beyond the computer, i.e. the beneficial 
consequences feed into other devices 

4. Technical Effect/Technical 
Advancement test

LAVA International Ltd. v. 
Telefonaktiebolaget LM 
Ericsson, 2024 SCC OnLine 
Del 2497

1. Patentability should be assessed 
based on its practical application in 
solving technical problems and the 
technical advancements it offers.

2. Inventions which are solely 
computer programs, algorithms, 
business methods etc.  are not 
patentable. 

3. If an invention incorporates 
algorithms, sets of instructions, 
mathematical or business methods 
within a method or system, and 
satisfies all the criteria for 
patentability, it may be patentable.

Microsoft Technology 
Licensing v. Controller of 
Patents & Designs, 2024 SCC 
OnLine Del 3239 (Microsoft - 
II) follows LAVA

*based on our understanding

Observations regarding Koninklijke 
Philips N.V. v. MAJ (RETD) Sukesh Behl, 
2025 SCC OnLine Del 1121 are contained in 
the annexed table. 

Image 1: Different tests seen in recent judicial orders regarding "computer programs" under Section 3(k)
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