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LOK SABHA SECRETARIAT
CORRIGENDA 

TO THE EVIDENCE (VOL. I)

Joint Committee on the Patents BiU> I9&J*

1. Page (ii), for ‘Ramaiah* read ‘S. Ramaiah’
2. Page Civ), Serial No. 10, for ‘Pro’ read ‘Prof'

Page Cvi), Serial No. 26,(1) for ‘Internal Trade* read ‘Ministry of Internal Trade*
' fii) for ‘affairs’ read ‘Affairs, Government of India*
4. Page (vii), Serial No. 3S,for ‘ 1969* read ‘26-7-1969'
5. Page 7, for line 15 from bottom read ‘that we decided in the Patents Bill as*
6. Page 21, Col. 1, line 13, /ar ‘develng’ read ‘developing*
7. Page 22, Col. Inline 27./or ‘Postive* read ‘Positive*
8. Page 22, Col. II. line 23» /or ‘ave* read ‘have*
9. Page 29, Col. II, line 30, omit ‘and*
to. Page 31, Col I, line 18, for cremeber* read ‘remember*
[i. Col. I, line 19, after ‘per* insert ‘cent*
r2. Page 31, Col. II, line 34*/or ‘necesaary* read ‘necessary*
:3. Page 33* Col. I, line 23, omit ‘take out*
4. Page 33, Col. II, line 29, for ‘it* read ‘is*
5. Page 34, Col. I, line 2^ for ‘Chir* read ‘Chair*
6. Page 35* Col. IL line 1 .for ‘cealing* read ‘ceiling*
7. Page 35, Col. II, line 13, for ‘ordinaryly* read ‘ordinarily*
8. Page 36, Col. I,line 38,/or ‘in* read ‘an*
9. Page 36, Col. II, line 25, for ‘explicity* read ‘explicitly* 

ao. Page 36, Col. Ilj line 3 6, after ‘developing* insert ‘country* 
ti. Page 46, Col. I, line 1 ,/or ‘quite* read ‘quote*
2. Page 49* Col. I, line 11, from bottom for ‘durgs* read ‘drugs*
3. Page 51, Col. II, lines 18 and 17, from bottom for ’organisasation* read ‘organisation’
4. Page 53, Col. I, line 18./or ‘porticularly* read ‘Particularly*

Col. II, line 24$ from bottom for ‘ooportunity* read opportunity*
5. Page 54, Col. II, line 10, for ‘Limited* read 'Limited*

Col. II, line 13,/or ‘amoun* read ‘amount*
26. Page 55, Col. I, line i4>/or ‘passes* read ‘bases*
7. Page 56, Col. I, line 20, for ‘in* read ‘is*
1 Page 58, Col. II* Line 29-30, for ‘numidity* read ‘humility*
' ?. Page 59, Col. II, line 28, for ‘a 7read ‘as*
0. Page 61, Col. IIf Line 3, from bottom/or ‘hearting* read ‘heating* 
f. Page 65, Col. II, line 20,for ‘have* read ‘are*
1. Page 74, Col. I, line 21, for ‘Meaningess* read ‘Meaningless*

Col. I, line 34, for ‘coplexity* read ‘complexity*
Col. IL line 8, for ‘th* read ‘that*: 
line 22, for ‘efforts* read ‘efforts' 
lifle38> for «hs* read ‘has’

. Page 87, line 1 ,/or «or* read ’o f  
V- Page 88* Line, for ‘Minister* read ’Minutes*
• Page 91. Col. I, line 1 z9for ‘bet* read ‘best*
• Page 110, Col. II# line 13, from bottom after ‘33’ insert cper*



37. Page 120, Col. I, line 3, for ‘Promteodmestic* read ‘Promote domestic*
38. Page 130, Col. I, lines 12 and 14, for ‘deterimental* read ‘detrimental*
39. Page 130. CoL I, line 13, after ‘payments* insert ‘and i f

line 14. for ‘connected with payments’ read ‘there they must*
40. Page 140, Col. II, line 25, for ‘ceates’ read creates*

line 32, for ‘compet it or* read ‘competitor*
41. Page I4i> CoL II, line 22, for ‘moderae* read ‘moderate*
42. Page i44« Col. I, line io, (from bottom) for ‘enterprice* read ‘enterprise*
43. Pages 159-60, for ‘MR. CART ENGELHORN* wherever it occurs read ‘MR. CURT

ENGELHORN*
44. Page 177, Col. I, line 6, for i‘is* read ‘it*

Col. II, line 23, for ‘in* read ‘is*
line 25, for ‘pplications’ read ‘applications*

45. Page 179, Col. II, line io, (from bottom) for ‘hac* read ‘here*
Page 179, Col. 11, Line 29>for ‘very* read ‘very broadly*

46. Page 181, Col. I, line 26. for ‘in* read ‘ If*
47. Page 182, Col. I, lines 19-20. for yere* emphased read ‘were emphasised*
48. Page 183, Col. I, line 4, (from bottom) for ‘vrious* read ‘various*

Col. II, Line 9 Jor ‘be* read ‘the*
49. Page 186, Col. I, line 6, (from bottom) for ‘Paten* read ‘Patent'
50. Page 187, Col. I, line 12yfor ‘ex’ read ‘e g*.
51. Page 191, Col. I, line 5,for ‘iaw* read ‘Law*

Col. II, line 21, from bottom for ‘fileds* read ‘fields*
52. Page 192, Col. I, line 25> after ‘that’ insert ‘it*
53. Page 196, Col. II.. line 21 y for ‘Sattus* read ‘Status*
54. Page 197* Col. II, line 7, omit ‘ventio adequately It does not Safe*.
55. Page 198, Col. II, line 12, for ‘Kow-how* read ‘Know-how*

line 6, (from bottom) for ‘indow* read ‘inflow*
56. Page I99> Col. I, line 30, for ‘Short-ended* read ‘Shortend*
57. Page 200, Col. I, line 5, for 'assmuption' read ‘assumption*
58. Page 212, Col. II, line 9, from bottom for ‘got* read ‘go*
59. Page 220, Col. I, line 18, for ‘rctrogade* read ‘retrograde*
60. Page 222̂  Col. II, line 3, (from bottom) for ‘Know* read ‘knew*
61. Page 228, Col. II, line 12, after ‘adjourned’ insert ‘The Committee reassembled alter

lunch*
line 17, for ‘look* read ‘took*

62. Page 239, Col. II,/or line 30. susbtitute ‘moment it is made into an injection*
63. Page 241, Col. II. line 1, (from bottom)./"or ‘develp* read ‘develop’
64. Page 246, Col. II, for line 7, substitute ‘above change, as it would be.*
65. Page 258, Col. II, line 7, (from bottom) for ‘Scduplous* read ‘Scrupulous*.
66. Page 266. Col. I, line 14, for ‘bv this legislation feet* read ‘feet by this Legislation*.
67. Page 267, Col. I, line 9» (from bottom) for «evience’ .* read ‘evidence*.
68. Page 269, Col. II, line 13,/or ‘propose* read ‘proposed’.
69. Page 270. Col. I, line 233 for ‘Case* read ‘Cases*.

line 3, (from bottom) for ‘demed* read ‘deemed*
Col. II, line 13, (from bottom) for ‘portect* read ‘protect*.

70. Page 272, Col. II, line 6, (from bottom)/or ‘tions* read ‘tions*
71. Page 277? Col.I, line 22, for ‘sum'-* read ‘some’

72 Patte ™  I1I’ ,?ne I2; b°tt0m)/OT ’emendation’ read ‘recommendation’72. Page 278, Col. I, line 5, for Partant* read ’Patent*.
Col. II, *ine 29, for ‘o f  read ‘or*
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73. Page 282, Col. I, line 7 from bottom for ‘or read ‘case or
74. Page 285, Col. I, lines 9 and 10 from bottom omit (I was not being fautious’
75. Page 289* Col. I, line 7 from bottom for ‘mater’ read ‘matter*
76. Page 292, for line 18 substitute *111, Indian Drug Manufacturers* Association* Bombay’.
77. Page 297, Col. L line 29, for ‘o f  read ‘or*
78. Page 302, Col. II, line 13 from bottom for ‘an-hoe* read ‘ad-hoc*
79. Page 304, Col. I» for line 1, from bottom, substitute ‘say is irrelevant. I have come across’
80. Page *07, Col. II, line 22, for ‘Spector* read ‘Spectator* line 7 from bottom after

‘due* insert ‘to’
81. Page 309, Col. I, line 28, omit “ to way” .
82. Page 313 (i) Col. I, line 5 from bottom omit *or* (ii) Col.II, line 9 from bottom for admiaai*

ble read advisable.
83. Page 317. Col. I line 10 omit ‘be’.
84. Page 323, Col. II. line 4>for ‘be* read ‘he’
85. Page 32$. Col. L line 2, for ‘basic’ read ‘basis’
86. Page 330, Col. II, line 22, for fcase of 8 to 10 Indians’ read ‘ratio of 10 to 15 per ccnt\
87. Page 334, Col. I, line 1, omit ‘of’ line 3, for ‘chlormycetin* read ‘chloromycetin*.
88. Page 345> Col. II, line 5, after ‘it* insert ‘to*
89. Page 350, Col. I CD lines 16, before period insert ‘drugs. It goes through a lot of trial’.

(ii) omit line 17.
90. Page 354* Col. I, lines 5,8 for ‘firling’ read ‘ filing’

Col. II, line 20,/or ‘there’ read ‘these’.
Col. II, line 27, for ‘weaking* read ‘weakening*

91. Page 356, Col. I, line 26, for ‘delop* read ‘develop*.
Col. II, line 7 from bottom after ‘there’ insert ‘is’.

: 92. Page 357, Col. II, line 3, for ‘originally’ read ‘originality’.
93. Page 358% Col. I, line 2, for ‘of’ read ‘or*.
94. Page 366, Col. I, line 4.* for ‘an’ read ‘and’.
95« Page 373, Col. I, line 30, for ‘Clause 148’ read ‘48’
96. Page 378, Col. II, line 5 from bottom for ‘and’ read ‘end*.
07. Page 387, Col. II fi) for lines 1 and 8, read ‘from abroad foreign technicians visiting

India and our technicians going’.
fii) line 9* for ‘total’ read ‘and total*.

98. Page 396. Col. I, (i) line 23, omit ‘of’ (ii) line 9 from bottom omit ‘ I’
90. Page 397, Col. I for lines 11-12 from bottom substitute ‘Shri Gursahani:—This would

be so*.
Col. II, line 9 from bottom/or ‘Shri Shrinibas Misra’ read ‘Shri Krishan Kant’, 

fcoo. Page 4oi, Ti) Col. II, lines 6 and 7 omit ‘therefore, there*.
(ii) Col. II, line 9>for ‘upon* read ‘upon you*.
CHi') line 10, omit ‘or common Law*.
(iv) for line 22, read ‘not right---- privilege of making, sell-’
(v) for lines 24-25 read ‘out India, not preventing any I odv from using it.

You have the exclusive right, .privilege of making, 
sell—*

101. Page 402, Col. I. line 15 from bottom after ‘not* insert ‘to*. 
t02. Page 409, Col. I, line 3. for ‘patentented’ read ‘patented’.
} Col. II, line 20, for ‘god* read ‘good*.
fco3. Page 412, Col. I, line 25, for ‘thing’ read ‘think’.
104. Page 420, Col. I, line 15, before ‘meet’ insert ‘will*.
J05. Page 425, Col. I, line 23, for con* read ‘an*.

Col. II line 1, after ‘about’ insert ‘it*. 
for tibual’ read tribunal*.
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Page 430, CoL I, line 13 from bottom for ‘(b)* read «(1)*
Page 434, Col. II, line 16, after ‘relating* insert ‘to*.

line 18, after ‘decisions* insert ‘oP.
Page 435, CoL I, line 12, for ‘India* read ‘Indians*

Iia  Page 455, CoL II, line 29, for ‘going’ read ‘giving*, 
in .  Page 469, Col. I for line 27 omit ‘in’ 

line 28 for ‘must* read ‘such that*v 
line 30 for ‘alter* read ‘after*.

112. Page 470, CoL I, line 14* from bottom for ‘exiling* read ‘existing*
113. Page 471, CoL I, line 27, for <boly* read ‘body*.
114. Page 475, CoL I, omit line 9
115. Page 479. CoL II, line 1 from bottom for ‘the* read ‘are*.
116. Page 480, CoL I, ondt line 1.
117. Page 496, CoL I, line 29, for 'celling* read ‘ceiling*.
118. Page 502, Col* II, line 26, for ‘my* read ‘by*.
119. Page 507, CoL II, line 28, for ‘him* read ‘me*. *
iao. Page 510, CoL I, (T> line 2, after ‘impact’ insert ‘of*

(ii) Line ii, omit ‘exist*.
(lii) Line 12, for ‘to* read ‘exist. To*

122. Page 513, Col- II, line 15 from bottom for ‘elminiated’ read ‘eliminated’.
123. Page 519, CoL II, line 9. for ‘amended* read ‘attached*.
124. Page 521, CoL I, (i) line 20, for ‘47* read ‘87*.

(ii) Line 11 from bottom, before ‘the* insert ‘under’
125- Pa«e 524* Col. I. lne 15 from v*ottom for Sneaking read ‘weakening*.
126. Page 525, CoL I, lines 11, 12, from bottom omit ‘the any*.

line 18, from bottom for ‘roavtly* read ‘royalty’.
Page 529, CoL II, line 4 from bottom for ‘wish read ‘work*.
Page 530, CoL I (i) Line 26, for ‘indicates* read ‘does not indicate*

(if) Line 27, for ‘Cement* read ‘Current*
Page 531, CoL I, line 1, omit ‘has taken*

127. Page 533-549 for ‘Shri Roy* read ‘Shri Keith C. Roy*.
128. Page 535, Col. I (i) line 15, 0 l it ‘an*

(ii) line 23, for ‘count* read ‘countries*.
Page 542, CoL I, line 2 from bottom for ‘not* read ‘note*.
Page 546, CoL II, <i) line 31, omit “more*1

(ii) lines 39-40, omit “Patent Came in and many people** 
fiii) line 41, for ‘entail* read ‘curtail*
(iv) line 43>for ‘forms given* read ‘firms gave* and for ‘sell* read “ sett*

129. Page 550? CoL 1, line 22,for ‘335* read ‘35*.
Page 550, CoL I, line 23, before ‘amount* insert ‘like to give you a brief idea vs to the*

CoL II, line 24, for ‘body* read ‘bably*
130. Page 551, CoL I, line 17 from bottom for ‘scaling* read ‘sealing*.
131. Page 552, CoL II, line 20 for ‘sent* read ‘seat*. *
132. Page 553, CoL II, line 4, omit ‘trial manufacture in this country*.

line 7, after 'Indus* insert tria'l mmu'ecture in this country*
Page 555, CoL I, line 20, for ‘operate9 read ‘inqoperate* 

line i i ,  for ‘Causes* read ‘clauses’.
133. Page 556, CoL II, line, 2 from bottom for miciclessly* read ‘mercilessly*.

New Delhi,
March, tg 70
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Witnbss&s Examined

St. Names of Witnesses Date of Page
No. hearing

1. Prof. Dr. Stojan Pretner of Ljubljana,
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2. The United International Bureaux for
the Protection of Intellectual Pro­
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Si. Names of Witnesses Date of Page
No. hearing
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(vi)

SL
No.

Names of Witnesses Date of Page
hearing
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SL
No.

Names of Witnesses Date of Page
hearing

31. Council of Scientific and Industrial Research, New Delhi. . 18-7*1969 491
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- JOINT COMMITTEE ON THH PATENTS BILL, 1967

Minutes of Evidence given before the Joint Committee on the Patents Bill, 1967
Friday, the 17th January, 1969 at 10.10 hours and again at 15.00 hours.

PRESENT
Shri Rajendranath Barua— Chairman
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5. Shri G. S. Mishra
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7. Dr. Sushila Nayar
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R e p r e se n t a tiv e s  o p  th e  M in is t r y  o f  In d u s t r ia l  D e v e l o p m e n t  a n d  C o m p a n y  

A f f a ir s  (D e p a r t m e n t  o f  I n d u s t r ia l  D e v e l o p m e n t )
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ft. Shri Hargundas, Under Secretary, Ministry of Industrial Development
and Company Affairs.

' S ecretariat

Shri M. C. Chawla— Deputy Secretary.
Shri S. P. Gupta— Section Officer.

W itnesses E x a m in e d

I. Prof. Dr. Stojan Pretner ofLjublijana, Yugoslavia.
n ; The United International Bureaux for the Protection of Intellectual 

Property, (BIRPI), Geneva, Switzerland.
Spokesman:

Mr. G. H. C. Bodenhausen, Director, BIRPI

2

Prof. Dr# Stojan Pretner of Ljublijana, 
Yugoslavia

(The witness was called in and he 
took his seat).

MR. CHAIJiMAN: Dr. Stojan Pret­
ner will now give his evidence. He 
speaks his own language .and there­
fore there is an interpreter to inter­
pret his evidence in English.

DR. PRETNER: We are grateful to
you for having come all the way from 
Yugoslavia to give evidence. You 
have good experience behind you and 
I hope the Committee will be benefit- 
ted from your views. Please give a 
brief resume of your views as you 
have indicated in your memorandum, 
as briefly as possible. Thereafter the 
hon. Members will be putting you 
some questions.

Incidently, I would like to tell you 
that our rules require that your evi­
dence is liable to be made public and 
when necessary extracts from your 
evidence may be published in papers. 
This is for your information, which, I 
suppose, you will like to know.

DR. (MISS) I. CURA: Mr. Chair, 
man and Members of the Committee, 
P ro t Pretner would like to express 
his deep gratefulness to you for hav­
ing given him this opportunity to 
give evidence on such an important 
matter. He would also like to express 
his regrets that he does not speak

Engl'sh and the translation has to be 
done by an interpreter.

MR. CHAIRMAN: When any speci­
fic part of your evidence should not
be published, it should be indicated 
earlier.

DR. (MISS) I. CURA: There is no
need for anything indicating confiden­
tial. If. Mr. Chairfaan will kindly 
allow, Prof. Pretner would like to 
start with a brief summary.

MR. CHAIRMAN: That is what we 
desire.

DR. (MISS) I. CURA: Prof. Pretner 
would like to stress before the Com­
mittee that the problems concern­
ing the Patents Bill and Patent sys­
tem are not only legal but both socio­
logical and economic. From this par­
ticular angle, we should consider the 
Patents policy as not some ideology 
but as an integral part of a contempo. 
rary economic system and social liv­
ing. The protection of inventions in 
contemporary society has acquired a 
specific importance' because of the 
following reasons.

Modern social wealth and riches do 
not only depend on natural goods and 
natural wealth but how we employ
° - r Jntellect an<* how the intellectual 
abilities are materialised. Therefore, 
there is no modern society which ac­
tually could afford not to put in a 
proper legal system the protection of
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inventions. In my memorandum I 
have limited myself only to stress the 
legal views as they are conceived in 
socialist countries. If, Mr. Chairman 
and the Members of the Committee 
would like me to expand my views 
and give comparative views between 
Socialist and Western Capitalist coun­
tries, I am willing to do so.

MR. CHAIRMAN: We would like to 
have it.

PROF. PRETNER: The protection 
of inventions in socialist countries 
depends on two basic facts. Firstly 
they depend on State property or 
means of production and secondly 
system of distributing goods—either 
they are planned, planning system as 
it is in the Soviet Union or on the 
whole on mechanism—the whole es­
tablishment of the market as it is in 
Yugoslavia. Therefore, there is no 
complete or absolute uniform system 
of considering the patents in socialist 
countries. Prof. Pretner would like 
in a few words to explain the system 
he has applied in his memorandum. 
Prof. Pretner starts from the sugges­
tion or he pre-supposes that all the in­
ventions into socialist countries are of 
economic category and, therefore, the 
system of protection is very much lia­
ble to economical conditions. In the 
second part of my Memorandum I 
discussed the social conditions for the 
protection of inventions. I want to 
stress the fact that the classical con­
cept of protection of patents has been 
expanded in socialist countries. In 
this particular consideration in Wes­
tern countries the only category which 
is protected are inventions. But in 
socialist countries the protection of 
smaller scale inventions has been also 
conceived not only big scale inventions 
but also smaller inventions and cer­
tain countries like Soviet Union, Bul­
garia and Czechoslovakia had al30 
introduced the protection of scientific 
discoveries. Therefore, the protection 
of technical inventions is much more 
expanded in Socialist countries as 
compared to Western countries. (In 
Socialist countries there is also pro­
tection key of smaller scale inventions

and also of scientific discoveries and 
in particular scientific discoveries are 
orotected in Bulgaria, Czchoslovakia 
and the Soviet Union). In my fur­
ther consideration, in my Memorandum 
I have limited myself to the problems 
of protection of pharmaceutical inven­
tions.

MR. CHAIRMAN: Hon’ble Members 
wish to have the elaboration of the 
word ‘protection’.

DR. STOJAN PRETNER: Protection 
does not imply protection only to 
pharmaceutical inventions but inven­
tions generally speaking. For the last 
three hundred years, inventions have 
been protected by the patents system.

The protection of inventions repre­
sents only one aspect of protection of 
intellectual creations. The other as­
pect of intellectual inventions and 
creations is in the field of literature 
and art and that is the‘copyright sys­
tem. The form of protection of tech­
nical creations is patents.

MR. CHAIRMAN: Many East Euro­
pean countries are members of the 
Paris Union based on Convention, but 
India is not a member as yet. Will 
you throw some light on the advan­
tages and disadvantages of being a 
member of the Paris Convention? 
What is the Paris Convention and 
what is its concept?

DR. STOJAN PRETNER: I would 
like to underline that the Paris Con­
vention is an expression of world 
economics. The Convention was sign­
ed in 1883, and it was often modified 
in connection with development of 
world economy, and the last time it 
was modified was in Lisbon in 1958, 
and in 1987, that is, about two years 
ago, in Stockholm. That was the year 
when for the first time the Soviet in­
vention certificates were accepted; 
that was in 1967. At the present 
moment, all the socialist countries in 
Europe except Albania are members 
of the Paris Union. The main charac­
teristics and starting points of the 
Paris Convention are as follows. The 
first is the so-called principle of assi­
milation. That means for instance
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that every country is obliged to give 
protection to any foreign invention 
just as well as to the home-made in­
ventions. For instance, an invention 
which has been established in Switzer­
land has also a right in Yugoslavia 
according to the Yugoslav law, and 
similarly the Yugoslav invention has 
a right in G erm any or in Switzerland 
according to the German or Swi?s law. 
These are the main leading points of 
the Paris Convention.

MB. CHAIRMAN: If Yugoslavia
keeps away from the Paris Union, 
what will be the disadvantages.

DR. STOJAN PRETNER: The great­
est disadvantage would be that we 
could not extend the different patents 
all over the world, if we were not 
members of the Paris Convention. 
That would be the first disadvantage. 
The second would be that we could 
not place our own inventions in the 
form of patents abroad or if We could 
do so that would be under very diffi­
cult circumstances indeed.

SHRI T. V. ANANDAN: You have 
stated that membership of the Paris 
Convention makes for easy exchange 
of inventions. In our country we find 
that foreign inventions are being 
introduced on a large scale. How 
would it help the growth of Indian 
economy?

DR. STOJAN PRETNER: It is not
only the question of patents as a legal 
problem. Patents are today a part of 
modern capital. It is not only in 
India that you have more foreign 
patents than Indian patents. It is only 
the biggest countries like Soviet 
Russia, West Germany, France and 
U.K. and America which have more of 
their own national patents than fore­
ign patents, I mean biggest in the in­
dustrial sense and not in the sense of 
geographical bigness.

I must admit that this fact shows 
that developing countries depend more 
on developed countries rather than 
the other way round. But this is a 
fact that we have to admit, and there, 
fore, every developing country should

pay great attention to this particular 
problem. That is, the developing 
countries should stimulate research 
work in the field of technology, and 
the concern should be that any deve­
loping country should try to have 
their own means of productivity even­
tually. •

DR. SUSHILA NAYAR: But patents 
block the way to that

DR. STOJAN PRETNER: That is
right and that is a historical fact that 
the patent law has enabled the great­
est industrial countries to reach this 
climax. This is particularly revealed 
in the fact that the importance of 
the patent, law has been emphasised 
and incorporated in the American 
Constitution in 1778, and it has been 
particularly stressed that the impor­
tant object of the patent is to promote 
industry.

SHRI T. V. ANANDAN: With «your 
vast experience, may we know how it 
will act if we reduce the period or 
term of the patent as contemplated in 
the Bill? What is the period of pro­
tection generally in your country or 
in other socialist countries?

DR. STOJAN PRETNER: In Yugos­
lavia the period of protection of the 
patent lasts 15 years from the moment 
the patent has been published, but in 
other socialist countries there is only 
a slight difference, namely the period 
of protection is 15 years from the 
moment the patent has been announc­
ed and not published.

SHRI C. C. DESAI: It is 18 year? 
in East Germany.

DR. STOJAN PRETNER: That is
due to the influence of the German 
law because West Germany has a law 
giving protection for 18 years.

SHRI C. C. DESAI: In East Germany 
also it is 18 years.

DR. STOJAN PRETNER: In France, 
it is 20 years from the moment the 
patent is announced.
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SHRI T. V. ANANDAN: From your 
memorandum, we find that there is 
no difference in the patents between 
food and medicine, etc., but we in our 
Bill desire to differentiate between 
them. What will be your advice on 
that?

MR. CHAIRMAN: We are making 
a distinction between food, drugs and 
other things in regard to patents. The 
qustion is whether such a distinction 
is prevalent in your country also.

DR. STOJAN PRETNER: This is
not only a case in Yugoslavia but the 
case of all socialist countries, that 
there is no distinction in the period 
of protection. There is only one dis­
tinction, and that is, the drugs them­
selves are not considered for product 
protection, but the process of making 
the drugs, is considered patentable. 
This is nothing special for socialist 
countries. There are similar regula­
tions also in Western countries.

SHRI OM MEHTA: When did your 
country actually adopt this patent 

 ̂ law?

DR. STOJAN PRETNER: The first
patent law in Yugoslavia was adopt­
ed in 1922. There is one fact which 
I should point out, and that is, between 
the two world wars—between 1914— 
1918 and the second world war—out 
of a 100 patents, only 16 were granted 
to Yugoslavians. There are two more 
importaint facts to be remembered. 
There were two adjustments to be 
done. The law which was brought 
about for the first time in 1922 was 
twice modified. The first time it was 
modified was in 1948: it was modified 
to socialist state ownership. The 
second time when it was modified was 
in 1961 when self government was in­
troduced in the country. The last 
imod fication which happened in 1961 
Is still valid today.

1 should also like to stress the fact 
|hat Yugoslavian patents, in compan­
ion with foreign patents, are in a 
[mall minority.

MR. CHAIRMAN: What do you 
mean by that? You mean that the 
number is much less?

DR. STOJAN PRETNER: 30 per
cent are Yugoslavian patents and 70 
per cent are foreign. This fact which 
was previously stated is nothing very 
peculiar when we consider that 50 
per cent of the whole intellectual pro­
ductivity in the field of technology 
belongs to five developed countries 
and the reot to 12 developed countries. 
The five big developed countries are, 
America, Germany, Japan, Soviet 
Union and partly the United Kingdom.

SHRI OM MEHTA: Actually, you
adopted this patent law in 1922 when 
Yugoslavia was in a developing stage. 
What was the life o f the patent at 
that time?

DR. STOJAN PRETNER: In that
particular respect, we still today can 
consider Yugoslavia to be a developing 
country.

SHRI OM MEHTA: What was the 
life of the patents at that time? I 
want to know it specifically.

DR. STOJAN PRETNER: The 
period of protection has not changed. 
It was 15 years then also.

SHRI OM MEHTA: What are the 
specific provisions in your law for the 
protection of small indigenous phar­
maceutical inventions?

DR. STOJAN PRETNER: To a cer­
tain extent, all technical inventions are 
in big factories. Individual inventions 
are for the improvement of what al­
ready exists. This is stimulated whe­
ther it is done by a group or by an 
individual. This kind of improvement 
of big factory work was first done by 
the Soviets. This has been in a way 
copied by all the socialist countries 
and this has produced great results. 
For instance, in East Germany, every 
year there are over 400,000 small 
technical improvements. If these small 
technical improvements are new and 
increase productivity, those inventors 
Set both an honorary reward in the
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form of diploma or medal and also 
material reward. My personal view 
is that in developing countries, it is of 
great importance that everybody 
should consider the improvement of 
what already exists and of the research 
and technical product he is engaged 
in. So, the improvement and develop­
ment should start in the counntry it. 
self.

SHRI PARTHASARATHY: What is 
the system in your country to pay 
compensation in the event of a parti­
cular patent being taken over by the 
Government?

DR. STOJAN PRETNER: As you 
surely know, Yugoslavia has a slightly 
different system in comparison with 
other soc alist countries. We do not 
have State ownership, but self-ipana- 
gement. The Government practically 
never takes oyer a palent on behalf 
of the State.' This is left with the 
industry which has considerable in­
terest in it. This applies to foreign 
patents and local Yugoslav patents. 
Compensation is according to the con­
tract.

SHRI PARTHASARATHY: That U, 
through negotiation you decide tne 
compensation?

DR. STOJAN PRETNER: Yes.

SHRI PARTHASARATHY: For fixa­
tion of royalties bn patents, have you 
got any ceiling? What is the desir­
able ceiling you would recommend for 
a developing country like ours?

DR. STOJAN PRETNER: There is 
no limit conceived. It varies from one 
case to another according to the com- 
mericial value and calculation.

SHRI B. D. DESHMUKH: What is 
the percentage of royalty granted to 
foreign patent-holders, particularly 
those from capitalist countries?

DR. STOJAN PRETNER: The exact 
figures have only become evident in 
the last two or five years. Inventions 
have also become a kind of modern

goods which are often sold and 
bought. Therefore, all the elements 
that are normally employed for goods 
sold and bought in the market are to 
be considered.

MR. CHAIRMAN: The faon. Member 
wants to know the percentage of 
royalty paid to foreigners in your 
country.

DR. STOJAN PRETNER: Foreigner* 
are paid more than the indigenous 
people, not because there is any dis­
crimination but because the patents 
anci know-how of foreign people are 
generally superior to what we have in 
Yugoslavia. Apart from the Patents 
Bill we have also modified our princi­
ple:; so that foreign capital can take 
part in our economy under the con­
dition that th ey  introduce new tech­
nology. This is an important fact.

SHRI RAMESH CHANDRA VYAS: 
What w ’U be the effect of our Patents 
Bill on the East-European countries? 
What is your opinion about clauses
48, 53, 87 and 88?

DR. STOJAN PRETNER- I will ex­
press my own views. I cannot also 
assume that I am here able to foretell 
what is going to be the attitude of the 
Governments of socialist countries. 
Every social'st country has to consider 
that the country is able to sell the 
patent or know-how only according 
to the principles of the world market— 
that is to say, the payment has to be 
made in dollars or in any other way 
according to the general principles* 
which are predominant. A foreign . 
country offering new technical achieve­
ments by way of technical assistance 
is a separate problem.

SHRI RAGHUNATH REDDI: I have 
a compilation before me which deals 
with all the laws of various countries.
I would like you* to look at the law of 
Yugoslavia as given here and tell me 
whether it is correctly stated.

DR. PRETNER: It is generally 
correct that a patent in Yugoslavia 
may be expropriated provided it is in 
the general interest. It has to b* con­
sidered by Parliament and compen­
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sation has to be paid. In principle, it 
is correct that in our Act No. 32 there 
is provision for expropriation of 

‘ patents.

MR. CHAIRMAN: If that is so, if 
you say that such a provis’on is there 
In your enactment, then how do you 
•ay in the concluding part of your 
memorandum that no patent law of a 
socialist country has regulations which 
could in any way be compared with 
clauses 48, 87 and 88 of the Indian 
Patent Bill? How do you reconcile 
the two?

DR. PRETNER: There it is govern­
ed by two considerations. Tne ex­
propriation has to be considered by 
Parliament. It has to be in the pub­
lic interest and there should be pay­
ment of compensation.

SHRI RAMESH CHANDRA VYAS; 
In India we have mixed economy with 
the public sector and private sector 
functioning side by side. If this Bill 
is passed into law, what will be its 
effect On our public sector?

DR. PRETNER: If there is compe­
tition between the publ c sector and 
the private sector, certainly the public 
sector should not have the control of 
the patents. We are facing a similar 
situation in Italy and France where 
also there is a strong public sector and 
an equally strong private sector and 
both are competing for control of 
patents. In Italy, for instance, all the 
metallurgical and ship-building in­
dustries are in the hands of the pub­
lic sector. So, the public sector in 
those countries is very strong, it pays 
a great deal of attention to research 
work and it has its own patents.

DR. SUSHILA NAYAR: I would 
like to present to you the problem as 
we see it, or as several of us see,it. 
We hold that drugs and pharmaceuti­
cals, particularly baby food and in­
valid food required for the care of 
the sick and growing children, should 
be as inexpensive as possible in the 
public interest, in the interest of the 
common man. As a representative of

a socialist country, I am sure you will 
agree with this concept. The patents 
law, as it operates in our couniry, has 
created two problems.

On the one hand, it has resulted in 
very high prices. Countries that hold 
patents, as you might have seen in a 
recent note in America wherein it said 
that they make as much as 3,000 times 
the profit on some of these things. 
Under the circumstances, to continue 
with the present situation is not in the 
public interest anS, therefore, we 
would like a way by which the quality 
of the pharmaceuticals is protected 
but inordinate profits are curbed.

Secondly, our own people are com­
ing up with their inventions and re­
searches and because of our present 
patents law, which is products patent, 
we cannot exploit some of the re­
searches of our own people and manu­
facture these goods.

So, on the one hand, here is the 
question of inordinate costs involved 
and, on the other, there is the ques­
tion of our own inventions not getting 
a chance of going into production be* 
cause of the patents. The third thing 
that happens is that a man takes out 
a patent but because he has it for 15 
or 16 years, for a long number of 
years, he does not go into production 
for 5, 6 or 7 years, and nobody else 
can produce the thing because he has 
taken out the patent. Thus, the peo­
ple are denied the benefit of that 
particular invention.

It is in the light of these difficulties 
bb Il!S siuajej ain uo p ppap sm 
it is. Of course, we have redu/cd the 
time period. Some of us feel that ten 
years is too long a period; it should 
come down still further. We have 
given the compulsory right of licence 
so that anybody else can produce the 
thing if the patent-holder does not 
do so or is charging too exorbitant 
prices. And there are a few other 
clauses that you have mentioned. Will 
you agree that this is in keeping with 
the spirit of social justice and that the 
provisions that have oeen made are in 
line w;th some o* v»ur own thinking?
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DR. (MISS) CURA: Professor Pret­
tier would like to stress the point 
that he has nothing to disagree with 
the compulsory licence because some 
of our own laws have also provided 
this consideration, but he believes that 
this has to be considered under two 
conditions; firstly, when the individual, 
who has the patent does not produce 
it or does not produce it in sufficient 
amounts.

DR. SUSHILA NAYAR: Or sells 
the product at exorbitant prices.

DR. (MISS) CURA: The second
condition is that he should be paid 
compensation because he is entitled to 
It. That is the stand point of our law.

DR. SUSHILA NAYAR: But that is 
provided in our law too. He will be 
paid some compensation which we 
consider fair compensation. We have 
provided not only compensation but 
we have provided a royalty so that on 
the quantity that a man produces and 
sells a certain amount of royalty will 
be paid. It is compensation in the 
form of royalty which comes to much 
more than a lump sum. After all, 
what is the object of a patent? You 
will agree that it is to stimulate greater 
effort at better invention, on the one 
hand, and simultaneously to ensure 
social justice by seeing that the bene­
fits reach the people.

PROF. DR. STOJAN PRETNER: 
Yes; I agree.

DR. SUSHILA NAYAR: If the
patent law, as it stands, comes in the 
way of the objective that I have men­
tioned, it has to be changed.

PROF. DR. STOJAN PRETNER: I
would like to stress that the basic 
idea of the patent law is that research 
should be stimulated. If it does not 
give benefit or it is not used, that is 
considered to be a misuse of the patent. 
Therefore, here comes in the concep­
tion of compulsory licence. Even 
under the Paris Convention, in such a 
case, i f  it does not give benefit or if, 
somebody does not sufficiently apply 
or exploit the big patent Protection

invention that is considered to ba •»' 
misuse of the patent.

DR. SUSHILA NAYAR: Agreed
that there should be a certain incen­
tive for the research worker to im­
prove his effort at producing better 
and more effective goods, whatever 
the goods are, medicines or other 
things. At the same time, in your 
country, I think, if I remember cor­
rectly—I visited your country a cou­
ple of years ago—no individual is able 
to amass wealth out of patent royal­
ties. Is that correct?

PROF. DR. STOJAN PRETNlfiR: It 
is not the principle question that a 
man should acquire returns from 
patents. On the other hand, in 
Yugoslavia, there are a number of 
engineers and inventors who have 
well through patents which have been 
applied in the country and outside the 
country, of course, depending on eco­
nomic effects of invention, how valid 
it is and how important it is.

DR. SUSHILA NAYAR: You have 
an economic system which takes care 
of some of the requirements to prevent 
the abuse of some of these patent 
rights and the effects of those rights. 
You will agree that drugs and these 
invalid foods, etc., are slightly differ­
ent from some of the other inventions. 
As s. doctor, if I discover a new test for 
diagnosis, I cannot patent it. It is the 
property of all scientific men all over 
the world. If scientific means of dia­
gnosis cannot be patented, scientific 
means of fighting the disease, why do 
you think these should be patented?

PROF. DR. STOJAN PRETNER: 
We have to make two distinctions that 
scientific discovery is only to affirm 
the existing natural laws and inven­
tion means to create something new. 
What can be used in industry. There­
fore, invention is protected, but dis­
covery is protected only in same socia­
list countries.

The question that you asked about 
costs is difficult to answer. Cost does 
not necessarily depend on the patent 
If the patent system is introduced, the
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very fact of introducing it offers the 
possibility to the other firms or indus­
tries to try to improve it and make a 
better invention. So, there is the

* spirit of competition.

DR. SUSHILA NAYAR: 3f the
patent law, as it stands today, leads 
to monopolisation and prevention ol 
other people from producing the same 
thing, naturally it leads to high costs. 
That i9 what is happening today. Ii 
is in order to rectify that that we are 
trying to introduce some of the clauses 
that we have done. If I remember 
correctly, before 1905 when Salvarsan 
was discovered in Germany, there was 
no patent on drugs and medicines. It 
is, therefore, necessary today, and I 
think you will agree with it, that 
enough protection is given to the peo­
ple as well as to the inventor, to the 
people in the form of making avail­
able the benfits of science to them 
for promotion of health and preven­
tion of disease. Do you agree with 
that and do you think that this law, 
as we have proposed, will help in that 
process?

DR. STOJAN PRETNER: Germany 
had a patent law in 1887.

DR. SUSHILA NAYAR: I am talk­
ing only of drugs and medicines; I 
am talking only of pharmaceuticals.

DR. STOJAN PRETNER: But still
there is the fact that with the help of 
protection of patents, Germany has 
become one of the leading powers as 
far as drug production is concerned. 
I have the following experiences:— ,

For instance, drugs are very 
Cheap in France and in East Ger­
many but are very expensive in 
Switzerland; they seem to be the 
most expensive in Ethiopia where 
there is no Patent Law whatsoever. 
I would only like to conclude by 
saying that the costs or prices of 
the drugs have nothing to do with 
the patent law; they have to be 
considered as two separate things.

As any other industry, pharmaceuti­
cal production is also an industry 
in deveiQpment. If today a parti­
cular firm starts selling a good 
drug, in two months or so another 
firm can start selling another drug 
which may be better and which 
can compete with the previous one.

SHRI G. S. MISHRA: If it is re­
quired for community or for defence 
purposes, are you in favour of na* 
tionalisation of patents?

DR. STOJAN PRETNER: Yes; that 
is better than applying appropria­
tions because defence purposes and 
good of the community can be treated 
as public interest.

SHRI G. S. MISHRA: You want 
compensation to be properly paid in 
such cases. We have provided the 
compensation in the form of royalty. 
That is at 4 per cent. Don’t you 
think this is proper?

DR. STOJAN PRETNER: In every
legislation and patents legislation in 
particular every sort of readymade 
schemes and limits are not considered 
to be very useful. Every case should 
be considered according to the 
circumstances and in that case it can 
be given in the form of compulsory 
licence. If there is no reasonable 
agreement between somebody who 
buys the patent and the person who 
lends it, viz., the owner of the patent, 
then compulsory licence can be 
applied and in the compulsory licence 
you give the complete conditions and 
the compensation. This is the case in 
Yugoslav law with one restriction that 
it should be done by the Economy 
Court.

SHRI G. S. MISHRA: What is your 
opinion regarding the British Patents 
Act where any patent can be taken 
over for the sake of Her Majesty’s 
Government at any time at any 
stage.

DR. STOJAN PRETNER: I nm net 
so well acquainted with all the
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details of. the British law, but as far 
as I know, detailed provisions had 
been made to protect both sides viz., 
the owner of the patent and the 
buyer of the patent, in compulsory 
licence cases for the protection of 
mutual interest.

SHRI G. S. MISHRA: What about 
the patent law of Japan where pro­
cesses are not patented, only the Pro­
ducts are not patented? In Italy 
there is no patent law regarding 
pharmaceuticals. What is your opinion 
regarding that?

DR. STOJAN PRETI^ER: Among
the more developed and modern 
countries it is only America, France 
and Germany which protect the 
products of drugs and other countries 
protect only the processes of drugs. 1 
believe in developing countries it is 
impossible to protect the product, 
only the processes can be patented.

SHRI G. S. MISHRA: By patenting 
the process our scientists and tech­
nicians will find out new ways for 
the invention of the drug. That Japan 
did when they found out new pro­
cesses regarding Vit. B-l and they 
have become the foremost producers. 
Will it not benefit our country if we 
do not allow patents of processes?

MR. CHAIRMAN: Do you think 
that not patenting a process will be 
beneficial for a developing country 
like India.

DR. STOJAN PRETNER: My
answer is that it should not.

MR. CHAIRMAN: Processes should 
be patented?

DR. STOJAN PRETNER: Yes.

MR. CHAIRMAN: Not the product, 
but the processes?

DR. STOJAN PRETNER: This
principle of protecting the processes

applied to food and chemical 
products.

SHRI C. C. DESAI: After studying 
the patent law of all the socialist 
countries—you have underlined the 
word 4alP in your memorandum—and 
after having studied the comparative 
provisions in the Indian Patents Bill 
of 1967 you came to the conclusion 
that this Bill will have a serious 
negative effect on ths further deve­
lopment of the Indian economy (page 
24 of your memorandum). Since then 
you have heard the views of a 
number of members in this meeting. 
You have also heard what th2 ob­
jectives are, namely social justice on 
the one hand and encouragement of 
indigenous research and development 
in India on the other. Under ‘social 
justice' I would put this objective of 
making drugs particularly drugs and 
pharmaceuticals available to the 
people at a low price and at the Fame 
time keeping in view the quality of 
the drugs. After having heard the 
views of our colleagues here, would 
you still maintain the position that 
the Patents Bill as it is, will have a 
serious negative effect on the further 
development of the Indian economy 
or would you now modify your views?

PROF. DR. STOJAN PRETNER: I
still believe in my conclusions and I 
shall try to justify them. Every 
patent, the moment it has been dec­
lared or published, comes within the 
reach of everybody. And, it means, 
improvement and enrichment of 
technical knowledge. If the taxes 
for three years are not paid for 
instance, then everybody can benefit 
from this technical knowledge. The 
percentage of this tax for 15 years or 
20 years in some countries reaches 
only five per cent. A patent is valied 
only under the condition that the 
taxes are paid. The patent is valied for
15 years only when every year, regu­
larly, the taxes are paid. Thit is the 
first point to be considered. Ex­
perience shows that only in five per 
cent of old patents th* taxes are paid
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tor in time of 15 years. In other 
words if taxes are not paid for 15 
years, then after 3 or 4 years the 
patent as such is not any more valid 
and it is within everybody’s raach: it 
is available to everybody. The tax 
varies lrom case to case. It varies 
from State to State. It is a progres­
sive tax. It always increases. In the 
last year, in the fifteenth year, the 
tax is the highest.

SHRI C. C. DESAI: It is from the 
Income from the patent.

MR. CHAIRMAN: Irrespective of 
the patent. If you don’t pay it for a 
year or two years then automatically 
it lapses. It is a renewal fee. If you 
don't pay, it lapses.

PROF. DR. STOJAN PRETNER: If 
a modern country does not allow the 
patent system, in that case, the 
country has to pay -much higher price 
to get discoveries and secrets of re­
search without patents.

SHRI C. C. DESAI: The opinion in 
India is that we should not have any 
patent law at all for ensuring the 
quick development of the country. In 
other words we may throw the 
patents to the winds. Let us make 
use of all the foreign patents and 
develop the country. The sams will 
apply to patent law. Has that 
experience been tried in any country 
and if so with what results? What 
would you say would be the effect of 
the adoption of such a policy in India?

PROF. DR. STOJAN PRETNER: 
This is one possibility, but if you 
want to adopt thig possibility, then 
firstly you have to have a perfect, 
systematic organisation to have all the 
documents available in the world. 
This means that you have to have all 
the 250.000 patents that are today in 
the world. If we want to limit our­
selves to the most modem techniques, 
then India should h*tve to buv off 
every year at least 100 000 patents.

SHRI C. C. DESAI: We do not 
want to buy patents; but we want to 
use them without paying.

PROF. DR. STOJAN PRETNER: 
The question is: How are you going 
to get them without payment?

SHRI C. C. DESAI: There is no 
question of payment. That is why I 
say ‘we pinch*.

MR. CHAIRMAN: That means
‘steal’. ,

PROF. DR. STOJAN PRETNER: 
But there is a possibility of Duying in 
Germany or in France in a patent 
bureau a copy of the patent for only 
3 Deusche Marks.

SHRI C. C. DESAI: What I say is 
that we obtain copies of patents 
without payment and use those pa­
tents in India for our own develop­
ment. Nobody can sue us because 
there is no patent law here.

PROF. DR. STOJAN PRETNER: In 
what sense do you mean that this has 
a bad effect on the country?

SHRI C. C. DE5 AI: I shall make 
myself clear. There are certain pro­
cesses which are patented in 
Germany. I get all the documents, no 
matter how and I use those processes 
in the country without paying any 
royalty. I go on doing so in every 
case. How do you think I will be at 
fault? Mind you, I have no patent 
law in my country. My proposal Js 
such that I am afraid that Prof. 
Pretner is not able even to conceive 
of such a thing.

PROF/DR. STOJAN PRETNAR: 
Nobody can do such a thing. What­
ever is protected in India, for that 
you have to pay royalty. Whatever 
is not protected, you do not have to 
pay.

SHRI C. C. DESAI: Nothin* i* pro­
tected because there is no patent law 
in our country. We want to develop
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the country with the least cost and 
that is why 1 am making this sugges­
tion.

MR. CHAIRMAN; I shall try to put 
it in some other way. Suppose we do 
away with the patent law in India. 
Then, will it be possible for us to get 
the present technical knowhow from 
other countries in order to develop 
our industry?

PROF. DR. STOJAN PRETNER: 
Patents are only protected in order to 
solve a technical problem. It is not 
necessarily connected with the ques­
tion of industrial needs. For that it 
is important to have the so-called 
industrial knowhow. This knowhow is 
much more important for industrial 
productivity than the formula of 
patent itself. On the basis of one 
patent, you cannot develop several 
industrial knowhows.

SHRI C. C. DESAI: I shall put this 
question to Prof. Bondenhausen who 
is more concerned with this. He is 
appearing before us this afternoon.

DR. VEDARAMAN: In Italy they
have no patent law for pharmaceuti­
cals for processes. They have 
abolished it. They are copying or 
stealing, whatever you may call it. 
Then they manufacture and export.

AN. HON. MEMBER: By stealing.
DR. VEDARAMAN: You can put

it in any way you like. Generally 
the patents are copies and sent out 
from Italy. This is what C. C. Desai 
wants to know. Would you advocate 
that? This is exactly what he wants 
to know. Can you answer that ques­
tion?

PROF. DR. STOJAN PRETNER; At 
present in Italy there is a great deal 
of' discussion going on concerning this 
problem which you have. Prof. 
Pretner is not advocating th*t per­
sonally an* he is going to giv« you the 
reasons. Firstly, there is no protec. 
tion and the big pharmaceutical

industries do not invest a great deal 
oi their capital in uie research aa 
they are afraid that somebody elae 
may ba copying that out without any 
compensation. That is the reason 
why the Italian Pharmaceutical 
industry does not nmke any new 
invention and there is no progress 
made. The Italian plastics can be 
considered to occupy the second or the 
third place in the whole world. You , 
have also to admit that where there 
is no Patents' Law, the drugs afie very 
expensive. Comparing Italy and 
Yugoslavia I only want to underline 
that there is no relationship between 
the Patent's Law and the cost of the 
drugs. I would like to explain how it 
is in Yugoslavia.

We have patents. But, before a 
particular pharmaceutical product 
reaches the market, it has to be 
accepted or confirmed by the Govern­
ment. Usually, the quality and other 
characteristics of the product are 
under control. And the drugs in 
Yugoslavia are cheap although the 
Patent’s Law exists.

SHRI C. C. DESAI: Now, on the
question of royalty, Professor Pretner 
said that in Yugoslavia there is rio 
fixed royalty; it varies from commo­
dity to commodity, In our Bill, there 
is a ceiling of 4 per cent.

Now, is it possible to standardise 
the royalty at 4 per cent? And does it 
not depend upon the nature, cost of 
developmeilt, research and other 
factors which go into the cost of a 
patent? What is the range of royalty 
in other countries? From what per­
cent to what per cent does it vary?

PROF. DR. STOJAN PRETNER:
The fact that Prof. Pretner knows is 
that in almost p11 the countries, there 
is no such figure of royalty. But, it 
varies from commodity to commodity.
We have only to consider the econo* 
miral effect of the commodity.

PHRT DAHYABHAI V PATEL: 
Have you a system, of compulsorily
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under the licence? Can you give us 
any idea about the number of such 
patents that are acquired in 
Yugoslavia?

PROF. DR. STOJAN PRETNAR: 
Yes. After the war there was not a 
single erase. But, before the war, 
there were two cases where compen­
sations were Anally awarded.

MR. CHAIRMAN: How do you cal­
culate your compensation award? 
What is the percentage of compensa­
tion that you award?

PROF. DR. STOJAN PRETNAR: 
The figures quoted are between the 
two parties and the two parties have 
to come to an agreement by using 
contacts. The measure of compul­
sorily acquiring the patents under the 
licence exists in Yugoslavia to avoid 
abuse.

SHRI DAHYABHAI V. PATEL: 
Does it exists in all socialist 
countries?

PROF. DR. STOJAN PRETNAR: In 
socialist countries, there is compulsory 
acquiring of patents or expropriation 
of patents under licensing.

SHRI DAHYABHAI V. PATEL: If 
a person is not satisfied with the com­
pensation paid, has he a right to go to 
court and ask for justice?

DR. STOJAN PRETNAR: Yes.
SHRI DAHYABHAI V. PATEL: 

India is not a member of the Paris 
Convention and we do not recognise 
patents. Do you think that it would 
be in our advantage to recognise 
patents at this stage of our develop­
ment, particular!v when we see that 
the socialist countries have only very 
recently become Members of the 
Paris Convention, in 1965?

DR. STOJAN PRETNAR: In my
personal view I think it would be a 
great advantage if India could become 
a member of the Paris Convention, 
because tod&y already among the

Members of the Paris Convention
developing States are in majority and 
that could lead to certain modifica­
tions with special considerations and 
advantages for the developing 
countries.

SHRI DAHYABHAI V. PATEL: 
My question is motivated by this 
feeling. We have two systems of 
medicine—unani and ayurvedic 
systems. The pecuniary advantages 
derived from these drugs should have 
come to India, but the facts are 
otherwise. But these drugs fere used 
outside India and to that extent it is 
a loss to us. For instance, the drug 
being used for the treatment of Mood 
pressure, completely an Indian inven­
tion,—this drug was given to 
Mahatma Gandhi—has been pro­
cessed bv the foreigners and they 
have made large amounts of money 
on this; no doubt they took the right 
for that. But, all the same, India has 
not got any advantage out of this. 
That is the feeling here—whether we 
should at this stage join the Paris 
Convention or not.

DR. STOJAN PRETNAR: This is a 
crucial problem, because if Indife can 
organise, highly organise research 
work, then patents can be obtained 
for her drugs and then sell them to 
the 80 members of the Paris Conven­
tion. Then India can get the licence. 
This will be very useful and has pros­
pects for future development

SHRI PITAMBER DAS: I would 
like to fcsk four questions regarding 
the conclusions and the summary. 
The first question relates to the 
patent period. I would like to know 
whether you agree that the more the 
period of patent the more advanta­
geous to the patentee; and th e  lesser 
the period the more advantageous to  
the public at large because of the 
availability of commodities in plenty 
and the prices going down. What do 
y o u  th ir k  about th is?

DR. STOJAN PRETNAR: ] pet-
F onally  b e lie v e  tha'. fo r  d e v e lo p in g
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countries the life-time of patent 
should be about 15 years as an 
extreme period; that does not mean 
that it cannot be less than 15 years, 
and for already developed countries 
about 20 years, ’this is a kind of 
compromise. This does vary in 
various countries.

SHRI PITAMBEH DAS: About
compensation, what do you think who 
i*s nearer to the socialist concept of 
society—payment of compensation or 
no payment of compensation?

DE. STOJAN PRETNAR: Socialist 
countries are also liable to social and 
economic laws. Experience has 
shown that inventions have increased 
in the Soviet Union from 53,000 
announcements per year in 1900 to
1,00,000. Modern doctrines of socialist 
countries are based on material. 
stimulation of inventors.

SHRI PITAMBER DAS: I would 
like to know by payment of compen­
sation who gains more the individual 
patentee or the society?

PROF. PRETNAR: Much more
society gains, of course.

SHRI PITAMBER DAS: The next 
question is ’about compulsory licence. 
On page 26 you say that in the 
socialist countries, when compulsory 
licence3 are provided for, they in the 
main meet the requirements of the 
Paris Convention, i.e. they cannot be 
applied for earlier than 3 years after 
grant of the patent. What is the diffi­
culty about that our Clause 84 also 
provides for a period of three years,

PROF. PRETNER: In all the
world legislation, and of course also 
in Yugoslavia legislation, there are the 
following conditions to be considered; 
Firstly, the inventor of the patent does 
not sufficiently exploit his own patent. 
Secondly, the individual or the 
factory or the party who asks for the 
licence has more ability to use It. And 
thirdly, compensation has to be paid.

SHRI PITAMBER DAS: My ques­
tion wa<? not about the propriety of

these three years. My question is what 
is your objection about that? Our 
Bill also provides a period of three 
years.

PROF. PRETNAR: Once I believed 
that one has to have some reserva­
tions considering these three years. 
Now I believe that a certain period is 
necessary before . . .

MR. CHAIRMAN: There is no con­
tradiction in between?

PROF. PRETNAR: No. There is no 
contradiction between your Bill and 
the Paris Convention.

MR. CHAIRMAN: What about the 
licence of right?

PROF. PRETNAR: As far as the 
licence of right is concerned, we have 
a different law.

MR. CHAIRMAN: There is no time­
limit?

PROF. PRETNAR: No.

SHRI PITAMBER DAS: I would 
like to know what reasons can be 
more important than those laid down 
in clause 84.

PROF. PRETNAR: There could be 
public interest. That is the reason.

SHRI PITAMBER DAS: A very
wide term. What do you mean by 
“public interest*'?

PROF. PRETNAR: ‘Public interest' 
has to be agreed by Parliament.

SHRI PITAMBER DAS: Last ques­
tion is about the royalty which has 
already been put to you. What figure 
would you like to suggest?

PROF. DR. PRETNAR: This ques­
tion should be left open and no limit 
should be given because in certain 
cases 4 per cent can be little and in 
certain cases it may be too much.

SHRI PITAMBER DAS: Should it 
have any relationship with thm
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economic conditions of the country 
concerned?

k MR. CHAIRMAN: Should this com- 
rpensation have any connection with 
the economic condition of the 
country?

PROF. DR. PRETNAR: Of course it 
should be closely related to the 
economic conditions of the country 
and if no agreement is reached, then 
the question of compulsory licence 
arises.

SHRI PITAMBER DAS: On page 10 
of the Memorandum you have used 
two words—in line four 'on reason­
able term* and in line seven ‘appro­
priate compensation’. I would like to 
know as to how ‘reasonable* and 
‘appropriate’ is to be determined un'e^s 
you lay down some broad principles.

PROF. DR. PRETNAR: It is not 
theoretical but a practical question 
depending on Jiow much money has 
been put in the research. If some­
body puts 100 Dollars and somebody 
does it just a routine work, that 
makes one mindful of the difference.

SHRI HARI KRISHNA: How will 
it result in your economy if patent 
and research are abolished?

PROF. DR. PRETNAR: We would 
find ourselves immediately isolated 
from the world contacts. Moreover, 
this question has never been discussed 
in our country.

SHRI C. ACHUTHA MENON: What 
possibly can be the reason that the 
country like the Soviet Union did not 
join the Paris Convention upto 1965 
or so. We have been feeling that un­
less a country has reached a certain 
level of technological development and 
economic strength, it may not join. 
That is why we are hesitant. My 
question is whether for this reason 
Soviet Union waited and joined very 
rate.

PROF. DR. PRETNAR: In case of 
Hussia there is an exception. Russia,

before Revolution, was not a Member 
of the Paris Convention but it has 
taken part in the preparations ior the 
Paris Convention. After the War 
there was a sort of falling back on 
the old tradition not to become Mem­
ber of the Paris Convention. But since 
Russia has now become a very strong 
industrial country she is extremely 
keen to sell her own patents and to­
day it is quite impossible to take part 
in the world technical inventions and 
developments without being a Mem* 
ber of the Paris Convention. This is 
my firm belief.

MR. CHAIRMAN: Russia waited 
till they achieved economic status so 
that her reciprocity with other 
countries is possible. But how can 
India afford with what she is today?

PROF. DR. PRETNAR: This has to
be "aced by all the developing 
countries. There are other 40 develop­
ing countries which are Members of 
the Paris Convention. It is an inter­
esting fact that except for the Soviet 
Union, non' nr tfte other Socialist 
countries has considered to leave the 
Paris Convention or not to be a Mem­
ber of it.

SHRI C. ACHUTHA MENON: Some 
of mv col longues nave apprehension. 
With regard to eonscionable rate at '  
which the drugs and pharmaceuticals 
are sold in mniKet. But you
are observing that unless patent rights 
are protected, it wiil have the effect 
of discouraging development of tech­
niques, scientific discoveries etc., and 
this will have an overall retarding 
effect on the development of the eco­
nomy. But the question still remains 
with regard to the prices of these 
drugs and pharmaceuticals. These are 
sold at unconscionable rates of profit. • 
Have you any suggestions for con­
trolling these prices or bringing them 
down consistent with the need for 
development of the economy?

DR. PRETNAR: One possible
measure is mass production; another 
is to buy off and exploit cheaper
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patents because they are available in 
the market; a third is not to let the 
prices rise by introducing other Bills, 
not a patent Bill. For instance, such 
a thing has been made possible in 
America under the antri-trust legisla­
tion. It is very difficult to give ready­
made recipes, but this is my personal 
opinion.

SHRI SRINIBAS MISHRA: Inven­
tion is considered new knowledge. Is 
it considered personal property in 
socialist countries needing State 
protection?

DR. PRETNAR; Not fcs personal 
property, but definitely as a personal 
right. It is a kind of moral right, 
moral advantage which means that 
the authorship is conceded. On the 
other hand, the honour of society , 
demands th'at material compensation 
for such inventions should be given, 
for his contribution to that 
development.

SHRI SRINIBAS MISHRA: Do you 
consider the grant of patent right as 
a monopoly granted by the State in 
lieu of knowledge imparted by the 
inventor?

DR. PRETNAR: A particular patent 
In Yugoslav tew gives the monopoly 
of exploitation. But in spite of this, 
there are compulsory licences against 
abuses of monopoly.

SHRI SRINIBAS MISHRA: In all
countries, specially in socialist ones, 
defence and other inventions of 
national importance are not patented 
or can be compulsorily acquired. 
They are put in a separate class. What 
is the objection to food and drugs 
being classified separately in a 
country where we need these two 
badly?

DR. PRETNAR: Mostly an awful
lot of food has not to be protected at 
all. Therefore, there are no practical 
reasons for such protection.

As for pha maceuticals, if there is 
’fcny special need, would it not be

possible to make use of drugs which 
are not patented? And if there is a 
very specific drug which absolutely 
essential, then there could be com* 
pulsory licence or expropriation.

SHRI SRINIBAS MISHRA: My
question is this: we have made a dis­
tinction between the period of life 
for food, pharmaceuticals and drugs 
and prescribed a lesser period for them 
as against for other patents. In your 
memorandum, you object to this dis­
tinction. I wanted a clarification of 
that.

DR. PRETNAR: ‘protected’ should 
be only something which is quite 
new, not known before. If there is & 
short period of protection, there arises 
the danger that industry is not going 
to patent and not invest further 
capital in its development.

MR. CHAIRMAN: Social justice
cannot be brought about , without 
development and vice versa. In the 
context of a modern economy, do you 
think that & planned economy must be 
related to patent laws in order to 
draw investment and transmit scienti­
fic knowledge?

DR. PRETNAR: The patent system 
is very important indeed for a 
planned economy. If India is plan­
ning her own pharmaceutical industry 
and wants to invest capital, she 
should definitely support the idea that 
from her own capital products should 
be made which can be exported. In 
contemporary planning systems, a 
great deal of money is set apart for 
research purposes; Researches lead to 
inventions and patents. This is 
actually the result of investment. In 
other words, the product of research 
work should be for industrial 
advancement.

SHRI RAGHUNATH REDDI: We
are extremely grateful to you for 
your evidence. We are ’also aware 
that we have kept you for so long. But 
I have to ask two or three question.



17

It is almost a consensus of opinion 
of expert bodies in England, America 
and Canada that the high prices of 
drugs are directly related to patent*.

f)R. PRETNAR: I do not say that 
there is absolutely no connection 
between the two; but I believe that 
is not so relevant. It is not a fact 
that in all cases high prices are 
attributable to this.

SHRI RAGHUNATH REDDI: I
would only invite your attention to * 
passage in the Report submitted by 
the Restrictive Trade Practices Com­
mission of Canada in 1963:

•‘The Commission recommends 
that patents with respect to drugs 
be abolished” .

DR. PRETNAR: I am not so very 
well acquainted with Canadian laws, 
but would like to stress that in Italy, 
where a similar solution has been 
brought about, at present they are 
again seriously considering and dis­
cussing the possibility of introducing 
the patent system.

SHRI RAGHUNATH REDDI: In
Yugoslavia what are the respective 
percentages of inventions exploited 
by private individuals and the State?

DR. PRETNAR: There is no private 
industry there practically.

SHRI RAGHUNATH REDDI: In
other words, the entire means of 
production capable of making use of 
these inventions by individuals are 
exploited by State machinery.

DR. PRETNAR: Yes.

SHRI RAGHUNATH REDDI: We
were drawing a distinction between 
process patents and product patents, 
in countries where the means of pro­
duction are not owned by the State 
kut by private individuals, the private 
individual pays the compensation or 
royalty to the inventor and exploits 
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it and gets the benefit of it. Tliere 
are three parties hem: the person who 
invents the capitalist who produces
and the inventor who invents it.

f)R. STOJAN PRETNAR: Yes; that 
is a fact, but what is your point?

SHRI RAGHUNATH REDDI: If
once this is conceded, namely, that 
the relationship between an inventor 
and the State in a socialist country is 
such that compensation is to be paid 
by the State to the inventor and in 
the case of a private producer who 
exploits the invention, he has to pay 
then, the rate of profit which a private 
capitalist would demand for the pur­
pose of production of the goods for 
his own benefit also would be different 
from the rate of profit which tha 
State would get on the product 
which the State produces by the 
utilisation of the invention.

DR. STOJAN PRETNAR: The o ily  
possible answer to this question is 
the concrete economical system of a 
particular country.

SHRI RAGHUNATH REDDI: 
Taking a country where there is 
private enterprise or a mixed 
economy, in such syStefcns of social 
and economic structure, if there is a 
patent given both for the process and 
the product, the economic cost as well 
as the rate of profit would be 
different.

DR. STOJAN PRETNAR; Mostly, 
in several countries, pa]tent is 
obtained only for the process, not for 
the product.

SHRI RAGHUNATH REDDI: In
order to increase competition in other 
products, you suggest only obtaining 
the process and leaving the product 
free.

DR. STOJAN PRETNAR: Yes.
SHRI RAGHUNATH REDDI: What 

is the highest compensation that the 
State would pay to an inventor in 
Yugoslavia? Can you give an illustra­
tion in concrete terms?
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DR. STOJAN PRETNAR: It is not 
the State but the Arm which pays; 
the firm pays it. So it cornea to the 
same.

SHRI RAGHUNATH REDDI: If 
ready information is not available, I 
ahall be grateful if you can kindly 
send us the information in regard 
to it.

DR. STOJAN PRETNAR: Statisti­
cal evidence does not exist. There 
are cases when it is very highly paid 
and there are cases when the rates 
are not so high.

SHRI RAGHUNATH REDDI: The
compensation paid to an inventor 
would depend on the circumstances 
and merits of each case, but if you 
can help us by sending us some 
figures it will give us an idea as to how 
the compensation is paid.

DR. STOJAN PRETNAR: Are you 
specifically interested in knowing 
how much is paid in Yugoslavia

SHRI RAGHUNATH REDDI: Yes.

DR. (MISS) I. CURA: Dr. Pretnar 
will send the answer, but he would 
like you to formulate the question 
and give it to him typed in a letter
form.

SHRI RAGHUNATH REDDI: Do
you advocate an inventor's certificate 
being issued, and why was the system 
of inventor’s certificate discontinued 
in your country?

DR. STOJAN PRETNAR: Yugo­
slavia does not advocate this because 
of self-management; there is not a 
Central Government, but self­
management. It is given in section 
III of the memorandum.

SHRI RAGHUNATH REDDI: What 
is your opinion about the patenta­
bility of technical knowhow?

MR. CHAIRMAN: Well, Mr.
Pretnar, we are very grateful to you. 
You have come a long way from 
Yugoslavia and given us the benefit 
of your evidence; we are grateful to

you also for your patience. We have 
kept you detained for more than 
three hours. On behalf of the Com­
mittee, I extend my thanks to you, and 
also to Dr. (Miss) I. Cura who put on 
a smiling face throughout and was 
interpreting what you said. I wish 
there was no language barrier at all. 
Thank you.

DR. (MISS) I. CURA: Prof. Pretnar 
would like to thank you all and to 
stress his regret that he could not 
answer all the questions put to him 
but he would always be glad to send 
you in greater detail any information 
which may interest you.

(The witness then withdrew .)

n. United International Bureaux for 
the Projection of Intellectual 
Property Geneva.

Spokesman:
Mr. G. H. C. Bodenhausen

(The witness was called in and he 
took his seat.)

MR. CHAIRMAN: Professor
Bodenhausen, we are very glad that 
you are here and we hope that our 
Committee will be benefited from 
your views and the evidence that you 
will be tendering here. But before 
you tender your evidence I want to 
tell you that whatever evidence you 
tender here is liable to be made pub­
lic and if, for any reason, you want 
that any portion of your evidence 
should not be made public, you will 
have to indicate that.

Now please give us a resume of the 
patent law and its effect in the pre­
sent economy of the world. There­
after our Members will put you ques­
tions as they like.

You should also give us an intro­
duction of the organisation BIRPI— 
how it came into existence what are 
its purposes, how it fulfils the econo­
mic and social needs of different 
countries, both developed and deve­
loping. A sort of resume of that also ' 
will be very helpful to the Commit­
tee.
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PROF. BODENHAUSEN: With
your permission, Mr. Chairman, I 
*** 41 start with the last point, that is, 
'explaining the history, existence and 
purposes of the organisation I have 
the honour to direct, BIRPI. BIRPI 
is a very old organisation because the 
treaties granting international pro­
tection .to, on the one side industrial 
property, that is, patents, trade marks 
and related subjects, and on the other 
side, copyright, date from the last 
century. The treaty regarding pro­
tection of industrial property dates 
from 1883 and the treaty regarding 
copyright dates from 1886. By the 
way, India has been for a long time 
a member of the second treaty <on 
copyright but is not yet a member 
of the first treaty which concerns pro­
tection of- industrial property. The 
administration of 1>oth treaties was 
combined in a United Bureau and 
this bureau, according to the abbre­
viation of its French name, is called 
BIRPI. BIRPI came into existence 
in 1891 and has served the inter­
governmental organisation ever since.

The main tasks off BIRPI are to 
administer the conventions, that is, 
to correspond with member States, to 
reply to questions they may wish to 
put regarding the protection of copy­
right or industrial property, to assist 
them, if they so wish, in preparing 
national legislation, and to prepare 
revisions of the treaties—in this case, 
the Paris Convention for the Protec­
tion of Industrial property—whenever
needed

This convention deals not only with 
patents but also with other subjects 
relating to protection of industrial 
property which are not now before 
the Committee. The treaty contains 
three main principles. First of all, 
the member States have to grant to 
nationals of other member States the 

l same treatment that they give to their 
I own nationals in the field of patents, 
i  trade marks and so on. It may be 
| possible that countries discriminate

against foreigners and the treaty pro. 
vides for non-discrimination.

The second important principle is 
that under the Paris Convention for 
every right of industrial property one 
can claim priority on the basis of an 
application in his own State in all 
the other member-States if one 
applies for the same protection within 
a certain term. For patents this firm 
is 12 months and for trade marks it 
is six months and so on. A ll these 
are details which are of no interest 
to you.

A  third set of rules gives a sort 
of minimum protection. There are 
some rules which oblige countries to 
see to it that a certain minimum of 
protection should be granted to paten­
tees. This is agreed to by all the 
member States of the Union.

BIRPI has worked on these sub­
jects now for more than three quar­
ters of a century, but the scope of 
the work of BIRPI has drastically 
changed in the last ten or even six 
or seven years. In the old days the 
member States of the Paris Conven­
tion were mainly States situated in 
Western Europe and North America— 
United States, Canada and Mexico— 
and very few others. In the last 
decade the membership has doubled 
because many new States on acquiring 
their independence have joined the 
Union. The number of the member 
States is now almost 80.

We have member States of really 
all types; for instance, member States 
that are commonly called capitalist 
States or States of market economy, 
such as, the United States, Federal 
Republic of Germany, France etc., or 
countries with socialist systems like 
Soviet Russia, Czechoslovakia, 
Rumania etc. We have all the Com­
munist States as members, including 
even Cuba. Only China, for reasons 
which you can easily understand, and 
a few others, such as, North Vietnam 
and North Korea, do not figure on our 
list of members.
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We have, of course, also very diffe­
rent tyi>e& of members regarding their 
degree of development We have 
the most advanced States of the 
world as members of the Union and 
we have also a great number of mem­
ber States—more than half—who are 
in somewhat earlier stages of deve­
lopment. We have even a few smal­
ler African States of which you can 
say that they are only beginning to 
develop industrially and commercial­
ly.

This panorama may show to you 
that the Paris Convention gives 
rather an acceptable middle way of 
protecting all the main subjects of 
industrial property. With respect to 
patents, which are now of interest to 
you, the rules of the Paris Convention 
are simple and are acceptable to al­
most any State. The membership of 
the Union contributes to a certain ex­
tent to a climate of confidence because 
a State that has accepted the rulss of 
the Union is supposed to live up to 
these rules and give the minimum 
protection which patentees should 
have so that industrialists and inven­
tors can safely trust that their treat­
ment will be correct and satisfactory.

I hope, Mr. Chairman, this is what 
you wanted to hear about BIRPI and 
the administration of the Paris Con­
vention. If I may now add a few 
other remarks, thank® to the kindness 
of Shri Chawla, the Secretary, my 
paper which I have prepared will be 
distributed to you; so, it is not neces­
sary for me to read from my notes. 
When you receive the new paper, you 
should not mistake it for a new copy 
of the old paper. The old paper is 
PY |65 which will be re-distributed for 
the sake of completeness, but three 
others will be added. One is PY|66, 
a very short statement which I will 
now paraphrase to you, and the others 
are two annexes to this new paper. 
One of them, PY|67, contains some 
suggestions for amendment of the 
Patents Bill, 1967, should the Com­
mittee think that some amendments 
still would be in order and the other

one, PY |60 is a survey of prices o f  
pharmaceutical products in different 
countries. That seems to be one of 
the problems uppermost in your mind. 
I had the honour to testify already 
on the 1965 Bill; so, I know from the 
discussions that took place then which 
were the subjects which were of in­
terest to the Joint Committee.

Now, may I add a few remarks, 
about myself. I have been a barris­
ter specialising in patent law since 
1931, more than 30 years ago, and in 
my native country I was a professor 
of the law of Intellectual Property in­
cluding patent law for 16 years till 
1963. In January, 1963, I took up my 
present position as Director of BIRPI- 
I have been working on patents for all 
these years and it has become part o f 
my way of life. I have devoted parti­
cular attention to international as­
pects of patent law.

Coming back to the memorandum 
that has been forwarded to you, I 
may recall that general principle uni­
versally accepted in all countries is 
that any patent law has to fulfil two 
purposes. One is that it has to stimu­
late inventions and encourage invest­
ments in research and industrialisa­
tion. The other is that it has to 
prevent abuses, of the temporary 
monopoly to exploit an invention 
granted by a patent. Otherwise, its 
Purpose will be defeated*. This is not 
only my personal view. You will 
find a very interesting study of the 
subject with the same concluaioiur 
made and published by the United 
Nations under the title ‘The Role of 
Patents m the Transfer of Technology 
i L ? eVeloping Countries” , a report o f 
1864 which i  believe, is in th e  hands 
of the Committee. This i« not a pub­
lication of BIRPI but it is a publica­
tion of the United Nations to which,

®r’ „We have contributed and 
reflects our views as well.

Ki,w * h*eJmem°nindum which I have 
submitted on behalf of BIRPI, I have
Si u h * j£ at th® sten ts  Bill, 1W7,

- ^  slightly (more encour^ing
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Id patentees that the earlier one of 
1965, still in our view does not strike 
“ le right balance. As I  have submit­
ted, on the one hand, it  should have 
a  positive influence and, on the other 
hand, it must prevent abuse*. The 
Sill, in this respect9 is different from 
ihe Model Law lor developing coun­
tries which was prepared by Uj and 
I say “by us” with hesitation because 
in reality the Model Law was prepar­
ed by a committee of experts coming 
from developing countries. We want­
ed to have the view# of developing 
countries represented in that Model 
Law and not to be influenced by 
industrialised countries which might 
impose their views. It would not then 
really be a model law for developing 
countries.

There are a few difference* bet­
ween the Model Law and your Patents 
Bill which could be pointed out. I 
hope the Committee may wish to 
reconsider whether it could be 
useful to introduce some of 
sthe ideas of the Model Law into 
the bill before it is enacted. The 
Patents Bill, 1967, does not contain 
any provisions regarding contractual 
licences as does the Model Law. In 
our experience, one of the positive 
effects of a patent law particularly 
in developing countries, is the work­
ing of patents under licence. The 
Committee that prepared the Model 
Law took special pains to introduces 
set of provisions relating to contrac­
tual licences. This is an appropriate 
"way to cause exploitation of patents 
in developing countries. '

I would like to draw your particu­
lar attention to the fact that these 
provisions include "very important 
possibilities of governmental and 
judicial control. Such provisions are 
lacking in the Bill. You have little 
control over contractual patents in 
the Bill. The Model Law has made 
these provisions for the purpose of 
protecting the interests of the country 
which may adopt such law.

MR. CHAIRMAN: You may please 
elaborate the point further about the
•contractual part of it.

PROF. G. H. C. BODENHAUSEN: 
Yes. In our experience, one of the 
ways in which patents can work to 
the benefit of all countries, specially 
developing countries, is the possibility 
of granting contractual licences so 
that local industry not only obtains 
the opportunity of exploiting patents 
but also the know-how necessary for 
exploiting them in the best possible 
way. That is why the Model Law 
committee considered it useful and 
necessary to introduce a set of pro­
visions concerning contractual licens­
ing providing, at the same time, for 
necessary control on two points. First 
concerning licence contracts involv­
ing payment of royalty abroad, the 
Government has to approve every 
licence in order to avoid too heavy a 
burden on the national economy and, 
secondly, there cannot be any abuse 
or misuse by creating limitations of 
competition which are outside the 
field of the patents or the patents 
which are subject to licence. I would 
draw your attention to sections 32 and
33 of the Model Law which contain 
these two possibilities of control. One 
of them also figures in your Bill, in 
clause 140, which is not worded in the 
same manner. Personally, I would 
prefer the text of the Model Law.

Another difference between your 
Patents Bill and the Model Law is 
that the Model Law provides for some 
protection also of unpatented techno­
logy or knowhow which, in many 
cases, specially in developing countr­
ies, is even more important than the 
patented one. There are many indus­
tries which really do not work on 
the basis of patents. Either they 
have no patents or their patents have 
expired. That is why the Model Law 
contains in Sections 53 to 57 some 
provisions on protection of unpatent­
ed knowhow. It is protected in a 
way which is different from the pro­
tection of patents, because regarding 
unpatented know-how no monopoly is 
granted; there is only protection 
against unlawful acts; for instance, 
when somebody strals secret know­
how, anyone who obtains it cannot
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use it legally, cannot communicate or 
publish it legally. It is an important 
thing in our view and according to 
the experience of the people who 
worked on the Model Law Commit­
tee, that some protection is given to 
knowhow in order to create a climate 
of confidence under which knowhow 
can be transferred by foreign indus­
tries to anybody in a developing 
country. TTien, these industries can 
give the knowhow and be sure that it 
cannot be manipulated in a way 
which is harmful to their interests. 
This is the second difference between 
the Patents Bill and the Model Law 
to which I have drawn your 
attention.

The third point which I want to 
underline attention is this. In my 
view, the Model Law strikes a better 
balance between the positive influ­
ence which a patent law should have, 
and the curbing of abuses, than the 
Patents Bill. In my view, the 
Patents Bill over-emphasizes the fear 
of possible abuses and under-empha- 
Bizes the salutary postive influence 
that a patent law should have.

In view of these differences, I fear 
that the Patents Bill, when enacted 
according to the lines on which it has 
been drafted now, would cause grave 
disappointment to every one. I think, 
this Bill would not lead to a Patent 
Act which would give you satisfac­
tion. Why? A normal . patent law 
should encourage industrialists to in­
vest in research and industrialisation; 
under the temporary protection of a 
patent. Such industrialists would not 
have to face the immediate competi­
tion from third parties. In order to 
create an advantage for a patentee, 
the patent law should give him an 
aasurance that he can for some years 
be protected against competition by 
people who have not contributed to 
new technology, in order to make 
good his efforts and investments on 
research. This is from the point of 
view of the inventor and the same is 
true for those who obtain patents and 
take the risk, tinder their protection,

of inmportant investment in indus­
trialisation. As I see it, under a 
patent law enacted in conformity with 
this Bill, that would not he sufficient­
ly assured.

I sincerely fear that under the 
system of this Patents Bill you will 
not find many people to take out 
patents in India, in the first place be­
cause of the exceptionally short dura­
tion of protection. Protection should 
last longer. Ten years for pharma­
ceuticals and foodstuffs are very short 
terms by international standards.

Then there are the enormous ex­
ceptions for the Government, and not 
only for the Government but also for 
undertakings notified by the Govern­
ment, which are very wide exceptions 
and could lead people to hesitate and 
ask: “Shall I invest?*’. These are very 
dangerous clauses. I know that some 
of them figured also in the British 
Act, but they ave been enormously 
enlarged here in this Bill so that some­
body else’s patents can be freely ex­
ploited in many cases.

Then there is a series of measures 
against patentees in the form of com­
pulsory licences, licences of right and 
so on; it is almost a museum of penal­
ties and Draconic threats against 
patentees. Of course, you must have 
provisions to curb abuses, but there 
should not be so many as these. These 
would frighten people away so that 
hardly anybody will take a patent 
and if one takes it, it will be used to 
protect importation and not be ex­
ploited, at great expense, in the coun­
try itself. I fear that this will be 
the effect of the Patent Act if it is to 
he in conformity with the Bill as it 
stands now.

Then I come to one of the last 
points and that is what has been 
uppermost in your mind when this 
matter was considered last time and 
probably still is now; there is a great 
fear in India concerning the possi­
bility that patents will enable Indus- 
tnalists to maintain high prices, for 
example, in the field of pharmaceuti­
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cals Seeing the way in which this 
Bill has been drafted, it appears that 
;; is one of the motives. I recog­
nise that this is one of the abuses to 
which the protection of patents may 
lead. I cannot deny that when you 
have a monopoly you have more 
freedom to keep prices high than 
when you have no monopoly or the 
monopoly is restricted by all sorts of 
measures. The only question that 
remains is whether really patents or 
the absence of patents in the pharma­
ceutical field play such a dominant 
role as apparently has been thought 
here. We have a strange example in 
Europe. Italy has no patent law for 
pharmaceutical products or processes. 
In that case you would expect the 
prices of pharmaceuticals there to be 
lower than in other countries because 
of free competition. But if you see 
the list of prices of the British phar­
maceutical association you will find 
that the prices are higher in Italy 
although perhaps exportation occurs at 
lower prices. This is because, in 
free competition, enormous sums are 
spent on advertisement and propa­
ganda; so, the prices would not be 
falling because of the absence of 
patents. Therefore, it is not certain 
that patents play a very distinctive 
role in the scheme of higher prices. 
So, is it really necessary or desirable, 
in order to fight high prices of phar­
maceutical products, that one must 
destroy the patent law? I could 
imagine other means. I think, the 
measures should be price control and 
compulsory licences. If you want to 
encourage industrialisation, I think 
that you should be careful in making 
your patents weak. It would be per­
haps better to keep patents strong, 
less over-emphasising the dangers, 
keeping some healthy influence in the 
law and at the same time providing 
for a set of compulsory licences. A 
good system of compulsory licences 
can solve the problem suflciently. 
Government can order that in certain 
fields compulsory licences can imme­
diately be applied. That will solve 
the problem and it is not necessary 
to have very numerous clauses. After 
the last war, all countries were faced

with the same set of problem®. Why 
do you want to control the prices of 
pharmaceutical goods which are 
patented, whereas there are so many 
non-patented ones, of which the prices 
may be also too high? Why should 
this not be extended to other products 
which are equally important for your 
national economy? I think the whole 
object of the Bill can be served by 
keeping strong patents with a good 
set of compulsory licenses. That will 
be better from the Indian point of 
view and Indian interests. Of course, 
this problem should be looked at 
from the point of view of India's in­
terests only. You have to find your 
own solution for your problems here. 
When you consider Indian interests 
the conclusion would be that this Bill 
could be improved upon in order to 
have a positive effect on the Indian 
economy, encourage inventiveness and 
investors and at the same time pre­
vent abuses. I think that would be 
the conclusion to which neutral ex­
perts like myself would come to, after 
reading the Bill.

Finally I would like to Bay, my 
organisation, BIRPI has no particular 
interest in this matter. India has 
not yet decided to become Member of 
the Paris Convention for the Protec­
tion of Industrial Property. I still 
hope that this decision will be taken 
soon. You can adhere to the Paris 
Union, on the basis of the Bill because 
the Paris Union does not create too 
many obstacles or rules.

MR. CHAIRMAN: Being a lawyer 
on the patents side you must have 
read clauses 88 and 102 of the Bill. I 
want to know your positive com­
ments for or against, what improve­
ments you suggest on these clauses 
regarding licences, compulsory licenc­
es and such others?

PROF. BODENHAUSEN: You will 
find my remarks in the amendments 
which I have the honour to present 
to you. Please see Py|67, point F. 
This is regarding Sections 82 to W. 
That Chapter XVI contains a set of 
drastic measures which I have never
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seen in any other patent law in the 
world. They will cause disappoint­
ment; they are far too strong. You 
can make them simpler, and you can 
.still have the same effect That is 
why I have written here: “This
chapter should be completely re­
written because it is in itself suffi­
cient to scareaway any inventors or 
investors who may be contemplating 
taking out patent^ in India. The 
Chapter could be replaced, to great 
advantage, by Sections 34 to 45 of the 
Model Law, which provide entirely 
sufficient safeguards against abuses 
of patents, including unreasonable 
prices for patented products, while at 
the same time preserving the incen­
tive to research and investment.” 
Once you decide to adopt the system 
of the Model Law, there should be 
iome adaptation of language of course. 
Because, this Bill is drafted in other 
language than the Model Law. But 
that is a problem which can be solved 
an just 24 hours; it is a matter of 
legal drafting; only that.

Now, my social remarks are these. 
Clause 86 deals with Licences of 
right. It gives to the Government 
the right to make application to the 
Controller. If you want this you may 
have this rule. But it is illogical that 
the patentee himself cannot open his 
patent licences of right. The patentee 
must also be able to apply for such 
endorsement. The Bill gives all 
powers to the Government and Gov­
ernmental institutions and forgets 
about the patentee.

My next remarks concerns clauses
87 and 88.

Coming to sections 87 and 88, the 
Bill discriminates rather severely 
against foods, pharmaceuticals and 
drugs. I suppose that you are having 
the question of abuse always in mind. 
However, one should not exaggerate in 
devising measures against such 
abuse. You can adopt such measures 
with less dramatic effects and main­
tain at the same time under the posi­
tive influence of the law. Here I am

afraid you are tiu«/wing away the 
baby along with bath-water. I be­
lieve that sections 87 and 88, as they 
stand, go too far. May I add here 
that I do not represent in any way 
the pharmaceutical industry. For me 
all industries are the aame. If you 
ask me the question: Is it justified to 
discriminate in the patent field with 
regard to pharmaceutical products, I 
cannot give you a simple answer. I 
think the pharmaceutical field is such 
that some discrimination might be 
justified. But this is so not only in 
regard to pharmaceuticals, but also 
in regard to security, defence, etc. 
They all concern vital national in­
terests. National interests can be 
greater than the interest in patents. 
This is so in other oountries too. For 
instance, in Arab States they have 
the problem of extraction of oil. In 
your case pharmaceuticals take the 
same place. However, it is not only 
pharmaceuticals that might be dis­
criminated against. There can also be 
other matters. That is exactly what 
paragraph 35 of the Model Law pro­
vides for. It provides for the same 
possibility of discrimination in regard 
to vital matters such as defence of the 
country, economy of the country and 
public health. But you should not 
over-react. It is too harsh when you 
say that royalties should never go 
beyond 4 per cent. In some cases it 
is fair that they should be higher than 
that. In other cases they should not 
be as high. It is too axiomatic. I 
would advise you to rethink the pro. 
blem and find out a solution different 
from this. The solution in the Model 
Law works in a simpler way, without 
scaring away the interests of people 
whom you might need for industriali­
sation.

The ceiling prescribed is unrealistic 
and so also is section 89 dealing with 
revocation of patents. In several 
countries the provision for revocation 
of patents Has recently been deleted 
in the patent law because revocation 
really does not solve the problem. 
The problem is solved by a fcood sys­
tem of compulsory licences. Once
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you take away cue patent, industriali­
sation becomes even less probable be­
cause there is no protection.

MR. CHAIRMAN: So you suggest
compulsory license.

K'
PflOF. BODENHAUSEN: Yes, a

good system of compulsory license. 
Neither in the Model Law nor in the 
recent Laws of the Scandinavian 
countries, the Netherlands and France 
would you find this provision for re­
vocation. People do not believe in 
it any longer. Instead, you have to 
have a very good system of compul­
sory licenses.

Section 93(3) is unusual and is molt 
harsh. I think you can do away with 
it because the purpose can be served 
by the terms of compulsory licences. 
These are few remarks which I want­
ed to make.

SHRI SRINIBAS MISRA: Does the 
witness consider invention as a simple 
intellectual knowledge or does he con­
sider it as any other property to be 
protected by the patent law?

PROF. BODENHAUSEN: It is diffi­
cult to compare it with property be­
cause it is intangible. I am not pre­
pared to deal with this philosophi­
cally. At the same time it is not 
merely an intellectual property. It 
is something in the national interest 
and therefore it should be protected.
If you protect it, it will be to the 
benefit of the general public.

SHRI SRINIBAS MISRA: We are
worried because in our Constitution 
there are provision* for protection of 
property. If this is held to be pro­
perty, then we may not make such a 
law without paying compensation. 
Therefore, I would like to know from 
you whether it is a property or only 
a knowledge which is not property 
and patent has to be given in ex­
change of tl.at knowledge which he 
imparts to the society. Which of 
these do you approve of?

PROF. BODENHAUSEN: Both,
because it is property also and that 
is why I am against clause 48. But it 
is not only a property, but also 
something which is intended to sti­
mulate inventiveness. Both these 
factors have to be considered.

SHRI SRINIBAS MISRA: This 
theory of patent being property raises 
certain other questions. If it is ieally 
a property, the patent period should 
be there.. . .

PROF. BODENHAUSEN: It is pro­
perty too to a certain extent. It is 
property for the purposes of public 
interest and therefore ijf is limited 
in timn (v.

SHRI SRINIBAS MISRA; Somebody 
has some knowledge. If in exchange 
of that knowledge, the country gives 
certain privilege, for instance, mono­
poly right, is it more acceptable to 
you? Somebody has the knowledge. 
We want that knowledge for which 
we give him some monopoly right.

PROF. BODENHAUSEN: As I said, 
it is property to a certain extent. Ana 
for practical purposes it tts subjec­
ted to a set of rules and limitation 
of time, which do) not apply fbr 
every property.

SHRI SRINIBAS MISRA: I have
seen your [present memorandum— 
the one submitted earlier—and on 
page 4 of that memorandum you 
have observed that 'the Bill provi­
des for an unusually short duration 
of patents—14 years—and in the case 
of patents for processes of manu­
facture of foods or drugs even only 
10 years—from the £ate of the
patent! What according to you
would be the reasonable period?

PROF. BODENHAUSEN: I think it 
would be a great improvement if you 
were to have one or two solutions ...

SHRI SRINIBAS MISRA; What 
according to you is reasonable?

PROF. BODENHAUSEN: 10 years
from the date of filing of the complete 
specification or 14 years from the date
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of sealing would be * reasonable 
period. But, I would prefer the last 
solution because every patent would 
have the same term of 14 years after 
the sealing without this term being 
influenced by the duration of the exa­
mination.

SHRI SRINIBAS MISRA: May I
draw your attention to four or five 
countries which have the following 
period as the duration of operation?

Bulgaria 15 years

Czechoslovakia 15 years
Poland 15 years
Rumania 15 years
U.S.S.R. 15 years
Yugoslavia 15 years
Italy 15 years
Japan 15 years

ese countries the operation is
from the date of filing of the applica­
tions. So, why should we depart 
from it and make it 14 years?

We want your reasons.

PROF. BODENHAUSEN: May I
also cite examples of certain coun­
tries where the period is longer?

Federal Republic of Germany_
18 years after filing of appli­
cation.

Australia—18 years after publica­
tion of specification.

Belgium—20 years after filing of 
application.

Brazil—20 years after filing of 
application.

Canada—17 years after grant of 
patent.

Denmark—17 years after filing of 
application.

Spain—20 years after grant of 
patent.

France—20 years after filing o f  
application.

SHRI SRINIBAS MISRA: Now do- 
you agree that there Me variations in 
the whole world? Why should you 
particularly want ug to adopt a period 
more than the proposed period of 14 
years?

PROF. BODENHAUSEN: I have
cited the example of another develop­
ing country, Brazil, where the period 
is 20 years after filing of application.

SHRI SRINIBAS MISRA: You also 
take Hungary.

PROF. BODENHAUSEN: In Latin
America, the duration is generally 
rather short, for example only 15 
years. However, you know that 
patents do not play a very important 
role in Latin America.

SHRI SRINIBAS MISRA: My ques­
tion was this. When there is varia­
tion in the whole world, why should 
you particularly ask us to adopt a 
period longer than 14 years? We 
want your reasons. What reasons 
have you so that in India we can 
adopt a longer period?

PROF. BODENHAUSEN: The reason 
why the duration of a patent must 
not be too short and that otherwise 
industrialisation is not encouraged.

SHRI SRINIBAS MISRA: Accord­
ing to paragraph (b) of your memo­
randum, the Bill provides for an un­
usually broad exception to patent's 
protection. This is what I have 
found in countries like Italy, Nether­
lands, Switzerland, Federal Republic 
of Germany, U.S.S.R. and U.K. In 
the present Act of India and Czechos­
lovakia they have provided for these 
exceptions. Government are in favour 
of this for the Government under­
takings. And so, it is not very un­
usual to have these provisions In the 
Patent Law itself.
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PROF. BODENHAUSEN: I think
these are unusual clauses. You can­
not cite the cases of Communist coun­
tries in the same category with re­
gard to Government undertakings. 
Normally you will not apply for a 
patent there but you will receive a 
certificate of invention and the Gov­
ernment undertaking has the right to 
exploit. So, you cannot compare thia 
with the countries where there is no 
Communist economy. I think that in 
your Bill the exceptions for Govern­
ment undertakings are wider than 
usual. For instance, I do not find 
clause 48 in any other law. In clause 
99, it is not only the Government 
which has the right to exploit the 
patents but also such class of indus­
try as the Government will notify, 
which is completely free from licening 
by order of the Government. You 
will not find many industrialists who 
will invest under this system.

SHRI SRINIBAS MISRA: In India, 
under the present Act, in section 23(b) 
and (c), there is provision for acqui­
sition by government all inventions. 
Have you come across any instances 
where this has worked against the 
interests of the country?

PROF. BODENHAUSEN: I think
these are acceptable exceptions and 
I think the present Act goes far 
enough.

SHRI SRINIBAS MISRA: In para­
graph (c) you have again stated that 
the Bill provides for unusually radi­
cal measures. For example you have 
spoken about compulsory licenses of 
right and right of revocation of 
patents. We find that some of the 
provisions are in existence in other 
countries. They also are the usual 
feature in some patent laws.

PROF. BODENHAUSEN: But, you 
have combined all of them here. This 
k  an unusual combination of all 
drastic measures.

SHRI SRINIBAS MISRA: That 
means your objection is that all these 
measures are combined in this Bill. 
In Poland also it is there.

PROF. BODENHAUSEN: But the
Polish Inventions! Act is still very 
different from your Bill.

SHRI SRINIBAS MISRA: One more 
question I want to ask. In India, 
under the existing 1911 Patent ActK 
there has been a provision for licen­
ces of right.

Have you come across any instan­
ces to show that it has worked against 
the interests of the country in regard 
to industrial progress?

PROF. BODENHAUSEN: I think
the cases where licences of right have 
worked against the interest of the 
country are rare. This is also true for 
a system of compulsory licences. The 
number of cases where compulsory 
licences are granted is limited. But 
the menace is there. Therefore, the 
parties concerned agree on a contrac­
tual licence. The system of compul­
sory licences of right works the same 
way.

SHRI SRINIBAS MISRA: There is 
Paris Convention. That also provi­
des for the licence of right. For 
example whether in the U.K., Fede­
ral Republic of Germany and Czechos­
lovakia, have they also suffered on 
account of endorsing their patents as 
licence of right?

PROF. BODENHAUSEN: I am not
aware of any example of this. 1 be­
lieve that the system of licences of 
right in these countries has not crea­
ted much difficulties. I think it is 
mostly under special circumstances 
that licences of right are given.

SHRI PITAMBER DAS: I would 
like to know as to what remedy would 
you suggest in cases ‘‘when reason­
able requirements of the public with 
respect to patented inventions have 
not been satisfied or when the paten­
ted inventions are not delivered to 
the public at a reasonable price?"

PROF. BODENHAUSEN: You can 
find an answer to this in Article
34 of the Model Law which is very 
near to existing Indian Patent Act. 
This was accepted by the Model Law* 
Committee as sufficient.
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SHRI PITAMBER i**©: Is it from 
any book that you are mentioning 
this?

PROF. BODENHAUSEN: It is in
section 34 of the Model Law.

SHRI PITAMBER DAS; With regard 
ito the suggestion that there should 
jiot be any Patent Law, what are your 
jreactions? And how shall this affect 
.our economy or the incentive to the 
.inventors?

PROF. BODENHAUSEN: There are 
some countries where there is no 
Patent Law. Take for example Thai­
land and the Republic of Sudan. I 
/do not think they tore happy with the 
.system of having no Patent Law. You 
cannot of course compare the same 
(Countries at the same time with 
o r  without Patent Law, but the im­
pression is that industrialisation in 
these countries is suffering from the 
absence of to Patent system. It is very 
interesting to note that in Thailand, 
where there is no Patent Law, people 

/try to have some protection anyhow 
'by filing their domestic patents at 
their consulate. They hope that un­
authorised use of these patents by 
these ptorties will be considered unfair 
competition.

In Sudan, where there is no Patent 
Law, the Government is preparing a 
new Trade Mark Law, but they have 
recently informed me that they want 
to have provisions for patents too.

SHRI D. C. SHARMA: There tore 
three fundtomental things we have 
done in this. We have devised a sys­
tem of licensing. We have also devi­
sed to some extent a system of price 
control. Thirdly, we have devised 
some systen} of not putting down 
the incentive to explore new domains. 
Can' you suggest any method by 
which the licensing system can 
be made as foolproof as possible? Can 
you also give one or two remedies for 
making price control a little more 
effective? Thirdly, the patent law 
acts in some ways as a dead weight 
on exploration of new fields. What 
are your suggestions about it?

PROF. BODENHAUSEN: These are 
difficult questions. In your patents 
JBill the emphasis has been so much 
on steps to prevent abuses that the 
positive influence of encouitoging in­
ventiveness has suffered ° r almost 
disappeared. About the licensing 
system, frankly I do not know and I 
cannot answer why it has not work­
ed satisfactorily in India.

SHRI D. C. SHARMA: Can you
cite any country where it has worked 
satisfactorily?

PROF. BODENHAUSEN: It is diffi­
cult to say. I have no figures or 
facts to support or deny any conclu­
sion on this point. It is impossible to 
say whether it has worked well or 
not, even less to say why.

About price control, I know it is 
really difficult. In many countries it 
is a great problem to keep prices 
under some kind of control. I be­
lieve the best system would be where 
you would keep the Patents Act rela­
tively strong with the necessary mea­
sures to check abuses and try to 
deal with the price problem outside 
of it

SHRI C. C. DESAI: You said in
Italy, in the absence of a patent law, 
their internal prices are low and 
their export prices tore high.

PROF. BODENHAUSEN: It is the 
other way round. Their export prices 
for pharmaceuticals are low and their 
domestic prices are high.

SHRI C. C. DESAI: Even then a 
country which does not have a proper 
patent law cannot expect much by 
way of export.

PROF. BODENHAUSEN: Exports
will be in continuous trouble, bectouse 
infringement of patents in other 
countries. So far &s exports of phar­
maceuticals from Ittoly are concerned, 
they are in trouble in many countries. 
They have dozens of law suits all 
over the world.
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SHRI C. C. DESAI; What is the re­
cent trend of amendment in patent 
laws in the world? Is the trend in 
favour of making it more harsh or 
liberal?

PROF. BODENHAUSEN: The last 
amendments in patent laws were 
mostly in Europe-nfor example 
Poland, Rumania, the four Scandi­
navian .countries, West Germany and 
France. All these have tried to im­
prove the patent system, making the 
patents stronger and not add to the 
measures against abuses. They have 
tried to encourage investments and 
research.

SHRI C. C. DESAI: What about
the position in communist countries?

PROF. BODENHAUSEN: Became
only State enterprises exist in those 
countries, the patent law plays a very 
different role. In th^ Soviet Union, 
you have thor option to take out a 
patent or an inventor’s certificate, 
which is only a title under which the 
inventor can have a financial remu­
nerations, whereas the right to ex­
ploit the invention belongs to the 
State. The whole economic system is 
so diffrent that the impact of patents 
becomes quite different too.

SHRI C. C. DESAI: Even in some 
communist countries, a large num­
ber of patents are held by individuals. 
If they are taken over by the State, 
some sort of compensation is payable 
to the holder.

PROF. BODENHAUSEN: I do not 
believe many patents are held by 
individuals anywhere, because more 
than 80 per cent of inventions are 
made in big industries and laborato­
ries. In Communist countries also, 
the number of patents held by indi­
viduals is very small.

SHRI C. C. DESAI: There ia •
body of opinion in this country which

feels that in the formative stages ot
our economy it is perhaps better not 
to be hamstrung by patents and so 
on and we should have free access to 
inventions and discoveries made in 
other countries and we should be free 
to exploit them in this country. 
According to them when you have 
reached a certain higher standard o f 
development of the economy particu­
larly in the pharmaceutical side then 
is the time for regulation of patents 
because then is the stage when you 
may have something to give and alaa 
something to gain. At the present 
moment you have all to gain and noth­
ing to give. What do you think 
would happen if a policy like that 
were adopted by this country?

PROF. BODENHAUSEN: It is quite 
conceivable that in a certain stage o f 
development a country should not 
have patents. But the trouble is 
that even in the absence of patents 
it is not easy to copy an invention. 
You will need know-how, which you 
can only obtain from the patentee.

SHRI RAMESH CHANDRA VYAS: 
What is the difference between the 
international trend of patent law and 
and the impact of our present Bill?

PROF. BODENHAUSEN: In my
view this Patents Bill goes against 
the prevailing trend. The prevailing 
trend is to strengthen patents in order 
to encouxage inventions and industrial 
development in the country. It is a 
matter of emphasis. The emphasis of 
this Bill is different from the trend 
that I have seen in recent years in 
others countries.

SHRI RAMESH CHANDRA VYAS: 
You said that ten-years limit for a 
pharmaceutical patent is too short. 
What, according to you, is the proper 
limit?

PROF. BODENHAUSEN: I do not 
think there should be any difference 
between pharmaceutical and other 
industries as far as duration of patents 
is concerned. If you want to have 
special measures it should be in the



field of compulsory licences. The 
duration of patents is of minor (im­
portance. A short duration only 
frightens people away and in many 
cases it is immaterial because an in­
vention can be important during only 
five years, ten years or twenty years.

SHRI RAMESH CHANDRA VYAS: 
In India 90 per cent of the patents 
.are taken out by foreigners and only 
10 per cent remain with our people. 
Even that 90 per cent is not fully 
patented, Don’t you think that it 
deters our growth?

PROF. BODENHAUSEN: The same 
situation occurs in nearly all coun­
tries. There are very few countries 
where national patents are more 
numerous than foreign patents. USA, 
Germany and Japan are the countries 
where national patents are more 
numerous. In all other countries the 
•total number of foreign-owned patents 
is much higher than the number of 
national patents. I refer to the 
Netherlands. There also more than 
80 per cent of the patents are in the 
hands of foreigners but still I believe 
that the patent system fulfils a very 
useful function there because under 
the patent system licences are taken 
and licences have enabled industries 
to develop to the satisfaction of the 
people concerned. I am not of the 
opinion that a large number of 
foreign-owned patents is necessarily 
disadvantageous for any country. It 
should lead to licensing by foreign 
patentees in favour of the local 
national industry.

DR. SUSHILA NAYAR: You men­
tioned a little while ago that you are 
happy India would soon be a member 
of the Paris Union. What are the 
characteristics and the benefits of 
joining the Paris Union to a country 
and to the world?

PROF. BODENHAUSEN: The bene­
fits are two-fold. Firstly, the inven­
tions of a member country get the 
fame protection as the inventions of 
other member countries. Also the

trade-mark for a particular product 
in one country will not be misused in 
any other country. Secondly, by be­
coming a member of the Union a coun­
try creates a situation where, when a 
foreign enterprise wfents to invest in 
that country to help in its industria­
lisation, it will find this easier and it 
will have more confidence.

DR. SUSHILA NAYAR: Can’t you 
enlighten us by narrating how indus­
trialisation has been stimulated in 
some of the under-developed coun­
tries by joining this Union?

PROF. BODENHAUSEN: No. It is 
not possible to give exact information 
of this because it is not possible to 
calculate scientifically the effect of a 
patent law in a country which joins 
the Union. In many cases you can­
not compare countries which have a 
patent Law and countries which do 
not have a patent law just as you 
cannot compare countries which have 
joined the Union and countries which 
have not joined the Union. When a 
country has a patent law and joins 
the Union, then you will observe that 
this country is slowly but surely in­
dustrialising. But whether it is due 
to the patent law or due to the mem­
bership of the Union, one can never 
say.

DR. SUSHILA NAYAR: But you 
may know of similar countries in and 
out of the Union. I see that you 
have no information cm this subject

PROF. BODENHAUSEN: It depends 
on many other factors. When one 
country is a member of the Union and 
the other not, that might be a factor 
for investment possibilities in these 
countries. However other factors 
also may have effect on investment. 
Same country may have a particular 
tax system or labour problems which 
may dissuade investors. However, 
one of the many elements for consi­
dering whether one wishes to invest 
in a country or not is the existence 
of a good patent law.

DR. SUSHILA NAYAR: You mean 
to say that without joining the Union



31

the other countries will not be giving 
Tiny prdtection.

PROF. BODENHAUSEN: They are 
not bound to.

DR. SUSHILA NAYAR: They
generally do, when there is a genuine 
<?ase like Assam tea.

PROF. BODENHAUSEN: It depends
on national legislation. When the 
national legislation is very liberal and 
gives protection to foreigners on ihe 
same level as to nationals of the coun­
try, then of course you don't need the 
Union. But the Union guarantees it.

DR. SUSHILA NAYAR: You said 
that patents are necessary to stimu­
late expenditure on research. You 
are aware that the expenditure on re­
search as a general rule ig only a 
fraction of the expenditure on adver­
tisement. If I remeber correctly, the 
international figures are: 6 per on re­
search and 25 per cent on advertise­
ment. This is what the evidence be­
fore this Committee brought out. Now, 
this 25 per cent for advertisement they 
are able to afford because of the ex­
orbitant benefits conferred by the 
monopoly given by the patents. Is 
that desirable?

PROF. BODENHAUSEN: It is per­
haps not. But it is no direct effect 
of patent protection. In Italy where 
they don’t have patents in the phar­
maceutical field they spend even more 
On advertisement.

DR. SUSHILA NAYAR: Italy is a 
class by itself in many ways, but the 
fact remains. You mentioned your­
selves that Italian products of equal­
ly good quality we can get at a 
fraction of the cost that we have to 
Pay to others. So, obviously, it is 
possible that when they don’t have 
this type of monopolisation to produce 
drugs at a cheaper price they may be 
selling at a high price within their 
country. Here, In India I can tell

you one example. The small scale 
industry made some machines and 
the cost of the machine was Rs. 3,000; 
but the very same machine produced 
by Kirloskars sold at Rs. 10,000. The 
machinery which has been set up by 
the Government to help the smalj 
scale units advised the small scale in* 
dustry to sell the machine at Rs. 7,000. 
The price has been brought down this 
way. Here there is this problem that 
the collaborators have insisted that 
you shall -charge so much price which 
is several hundred times more than 
the production price. Don’t you con­
sider that this is immoral because 
drugs are something to save human 
lives? The patent binds you to go 
by the patentee’s wishes. What is 
the remedy?

PROF. BODENHAUSEN: The re­
medy is compulsory licensing.

DR. SUSHILA NAYAR: So that
somebody else can produce.

PROF. BODENHAUSEN: Or import 
if you wish.

DR. SUSHILA NAYAR: Importa­
tion is no answer.

PROF. BODENHAUSEN: But you 
need industry to make the product 
here.

DR. SUSHILA NAYAR: We have 
tried that. When we tried to manu­
facture ourselves, and when we 
needed the necesaary raw materials, 
the countries from where we require 
them will say that the completed drugs 
are cheaper than those raw materials 
so that the cost of production within 
the country becomes exorbitant. It Is 
a vicious circle. What is the remedy?

PROF. BODENHAUSEN: There is 
no remedy as long as the price re­
mains what it is. You cannot control 
everything, but these are exceptional 
cams.

DR. SUSHILA NAYAR: Not en­
tirely exceptional.
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PROF. BODENHAUSEN: But,
what do you achieve by this patent 
Bill? Do you remedy that problem?

SftRI OM MEHTA: To some ex­
tent.

PROF. BODENHAUSEN: I don’t
think so.

DR. SUSHILA NAYAR: To a con­
siderable extent, the situation is re­
medied.

PROF. BODENHAUSEN: You will
never be able to get the intermediate 
substance at a cheaper price.

DR. SUSHILA NAYAR: If we are
not bound by the patent law, we can 
fix what price we like. Here a ŝ°  ** 
will have effect upon the overall 
price structure.

SHRI C. C. DESAI: There is even 
now price control. Every new pro­
duct has to be approved by the Price 
Advisory Committee of the Ministry 
of Petroleum and Chemicals.

DR. SUSHILA NAYAR: I know
that. We will talk about that later. 
Prof. Bodenhausen, you mentioned 
that 10 years is a little period for 
pharmaceutical industry. Even 14 
years is too short a period for patents.

PROF. BODENHAUSEN: If you
count from the sealing of the patent, 
it is all right.

DR SUSHILA NAYAR: When pro­
gress is being made at such a rapid 
rate, if you have long periods of pa­
tents, it is likely to stand in the way 
of progress. The people in industry 
have awful vested interest. When 
they invest money they are not likely 
to let you change even if better me­
thods are available. Therefore, it is 
better that we don’t have such long 
periods. You might have come ac­
ross a news item that serious think­

ing1 is going on in the U.S.A. and they 
are proposing to reduce the patent 
life to 7 years.

PROF. BODENHAUSEN: There
will be no chance of that.

DR. SUSHILA NAYAR: There can 
be difference of opinion about what
is too short and what is too long.

PROF. BODENHAUSEN: It is a
question of balance in a way.

DR. SUSHILA NAYAR: Some peo­
ple may think that 14 years may be 
too long.

PROF. BODENHAUSEN: In some
cases, in 3, 5 years, another product 
which is much better than the patent­
ed product is found and then the 
patent has no longer any importance. 
In some other cases, the duration of 
the patent is more important, when 
the invention will remain useful for 
a long time. There, if its term is 
too short, people may not be tempted 
to invest. If you make the term too- 
long, you might create other prob­
lems. It is a question of finding a 
balance. My personal opinion is that 
the period provided in your Bill is too 
short.

SHRI OM MEHTA: There may be 
many industrialists who may be 
ready to have it.

PROF. BODENHAUSEN: I hope
so, for your sake; but I do not think 
so.

SHRI OM MEHTA: There are a few 
countries which had no patents but 
were able to develop their industry 
to a considerable extent. Previously 
there were no patents in Russia and 
Japan; still, their industries develop­
ed and after development now they 
are having the patents law. Why can 
we not do that?

PROF. BODENHAUSEN: You can
try if you wish. The Russian system



flu different, with a centralised eco- 
| nomy and only State enterprises, that 
r  you cannot really compare; it is very 
k a different situation. The Japanese 

have their particular habits; they have 
been very happy with copying.

DR. SUSHILA NAYAR: They im­
proved the copy.

PROF. BODENHAUSEN: Yes.
They have invented; we have to ad­
mit that. I think, in Jaran even 
without a patent law, they would have 
invented a lot of tilings; but. on the 
whole, the standard impression is that 
a patents law contributes to salutary 
effects. It makes inventiveness more 
probable. That is all we can say.

SHRI OM MEHTA: At present the 
patent is granted not only for one pro­
cess but for many processes. One of 
the most unhealthy practices is that 
the big manufacturers will not take 
out take out a patent for one process 
but to stop competiticm they will take 
out a patent for all possible processes 
under the sun. Can a patent not be 
granted only for one process?

PROF. BODENHAUSEN: That is
the famous question of the unity of 
invention. I think, there also, you 
have to strike a balance. You may 
not, in one patent, cover an entire 
chemical field. Basically it should be 
limited to one invention; that means, 
one basic idea with possibly several 
methods to obtain the results.

SHRI PARTHASARTHY: You think 
that clauses 48 and 99 are identical.

PROF. BODENHAUSEN: No, they
ai i not.

SHRI PARTHASARATHY: You
■say that clause 99 has the same effect 
a* clause 48.

PROF. BODENHAUSEN: I think,
: clause 48 is not necessary because you 
Ihave clause 99 which is very wide be­
; cause it is not only the Government it­
self but also industries notified by 
1006 (E)LS—3.

Government which may use patents 
under clause 09. I do not think you 
need clause 48 in addition to that. 
Of course, clause 48—1 come back to 
the property question—is really ex­
propriation.

SHRI PARTHASARATHY; Speak­
ing about clause 88 you have com­
mented that the ceiling of 4 per cent 
is very arbitrary. What do you think 
the ceiling should be?

PROF. J30DENHAU SEN: I would 
not put any ceiling at all; I would 
ieave it to the competent auhtority to 
fix the royalty.

SHRI PARTHASARATHY: You
want the Government to have the 
right of fixing the royalty on each 
commodity or patent.

PROF. BODENHAUSEN: Yes. In
some cases it might be 1 per cent; in 
others it might be 10 per cent. It de­
pends on many factors and each case 
it should be decided on its merits.

SHRI C. C. DESAI: Provided that 
it is justiciable.

PROF. BODENHAUSEN: Yes.
One of the big improvements in this 
Bill over the old one it that you have 
done away with appeals to the Gov­
ernment. It was a very strange rule 
because it looked like an appeal from 
Caesar to Caesar. Now it is a deci­
sion of the Controller with an appeal 
to the Court, which will give satis­
faction to everyone. When the royal­
ty is fixed at 4 per cent, it can be 
examined by the Courts and you will 
arrive at a just decision.

MR. CHAIRMAN: In the United 
Kingdom, I am told, Parliament has 
appointed a committee to go into the 
patents law in order to get rid of some 
ct the abuses They have not yet 
come out with a report. Can you 
give an idea of their thinking about 
how to stop abuses of the patents 
law?

PROF. BODENHAUSEN: No. I
eannot. We have made a statement

S3
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to the Banks Committee—it is tailed 
the Banks Committee because its 
chairman is a Mr. .Banks—but I do 
not know how far they have gone 
with their work and in which way 
their work is developing.

MR. CHAIRMAN: There are two
opinions: one is that the products 
should be patented and the other is 
that the process should be patented. 
For the Patents Office to determine 
whether the processes are overlapping 
each other or not may be a problem. 
What is your suggestion in this re­
gard?

PROF. BODENHAUSEN: I do not
think for . processes there is a special 
problem of overlapping; it is the same 
for products and processes and it does 
rot make any difference for the Pa­
tent Office. The choke, whether you 
will protect only processes or also 
products, is main’y in the chemical 
field. You will always protect a pro­
duct, 'ike a chir or a bulb, when 
ever it represents an invention. It is 
only in ihe chemical or pharmaceuti­
cal field that the problem arises whe­
ther you will nro^ct only the pro­
cess ot manufacturing it or you will 
a iso protect the product. Opinion is 
almost equally divided on this.

DR. SUSHILA NAYAR: I think— 
product protection binds us hands asd 
feet that we cannot produce it by any 
other process.

PROF. BODENHAUSEN: When you 
need tne product for another manu­
facture, you can have a compulsory 
licence. The main trend for some 
countries i* to go over to products 
protection. For instance, the new 
German federal law gives product 
protection whereas it did not exist in 
Germany before. Ireland is another 
example where they give product pro­
tection which they did not give be­
fore. Here the trend is exactly op­
posite. You have it in your Act. I 
have no strong feelings on this. You 
can say that in  some cases you like

product protection and so you have it; 
in other cases and in other situations 
it might be better to protect process­
es only.

MR. CHAIRMAN: So, it does not 
make much difference.

PROF. BODENHAUSEN: It makes
a lot of difference. It makes patents 
much stronger when you also protect 
the products because, as has b&n said 
by the Hon. lady Member, every 
other means of making the product 
and every use of th© product will be 
covered by the patent.

SHRI C. ACHUTHA MENON: You
said that prices in Itlav, in spite., of 
there bein** no patents law, were 
very high while they were selling 
their products at low prices abroad. 
That may be a sort of: dumping by 
means of which they .can defeat other 
countries in the international marker. 
Does that not show that they are in 
a position to produce at much lower 
c-rts than if they had a patents law? 
What is the e:r?.ct position Will you 
be in a position to uroduce a list for 
purposes of comparison of prices in 
Italy and m other co-r.tnev?

VROJf BODENHAUSEN: No; T
have only one sot of figures provided 
by the British pharmaceutical indus­
try. I cannot even be completely 
sure if whether figures are correct. I 
take them as they are; but. I think 
they are correct. The difference bet­
ween the Italian system and other 
ones is thin. Of course, under the 
Italian system you can produce cheap­
er because you have no expense for 
research, you just copy what some­
body else has made. On the other 
hand, it is generally believed that the 
Italian chemical and pharmaceutical 
industry has a very curious lack of 
inventiveness. They do not seem to 
invent many new processes or pro­
ducts. They have a first-rate automa­
tic industry, textile industry and many 
other industries. They are first-class 
in many fields. Only in the pharma­
ceutical industry, they mostly aeem
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to wait for someone else to invent 
something and copy it. The lack of 
patent protection is a great factor in 
it.

SHRI C. ACHUTHA MENON: But 
you agree that they can produce it 
much cheaper.

PROF. BODENHAUSEN: Yes; this 
is because they do not have to pay 
for research.

SHRI C.. ACHUTHA MENON: One
of the reasons stated in your memo­
randum is that patent laws are inten­
ded to stimulate investment in re­
search. So far as the country like 
India is concerned, the investment in 
research by private industry is not 
very much. For investment in re­
search and other things, the Govern­
ment has to be depended upon. So 
far as the private industry is concern­
ed, the drugs and pharmaceutical in­
dustry, in the matter of evolving pro­
cesses and inventions, does it work so 
much as to require a liberal patents 
law  fo as to give incentive to people 
to evolve new process and to invent 
new things?

PROF. BODENHAUSEN: Of course, 
the Government can take over quite 
some part of investment in industry, 
but even then it is important to see 
whether the industry has resources to 
survive. The patent protection gene­
rally, an important factor in this.

SHRI C. ACHUTHA MENON: I can 
understand an individual being com- 
pensted in a certain way for invent­
ing new processes and new products 
and it should be encouraged. But do 
you think that the entire development 
° f the industry depends upon this?

PROF. BODENHAUSEN: It is one 
of the factors only. The labour situa­
tion .can be as important, if not more 
so.

SHRI C. ACHUTHA MENON: You 
to be entirely against fixing any

cealing so far as royalty or compen­
sation is concerned. Here, the ceiling 
of 4 per cent is put. You can put any 
other ceiling. You can devise some 
method in order to make a distinction 
between different processes, the diffi­
culties and the amount of research 
done. All these things can be taken 
into consideration and a ceiling can 
be worked out and fixed. I feel some 
sort of a ceiling is necessary because 
the prices, as we have been arguing, 
should not be extra-ordinaryily high. 
We have to take care of that also.
So, provided these things are taken 
care of, would you still be against a 
ceiling being fixed?

PROF. BODENHAUSEN: I do not
see any advantage in having a fixed 
ceiling. The remuneration for the 
patentees may be fixed from case 
to case. It can be high and it can 
be low, depending upon the case. 
Then, you have the decision in the 
hands of the Controller with appeal 
to the Courts. I think, that is safe.

SHRI RAGHUNATH A REDDI: The 
trend of opinion in England, Canada 
and America seems to be to reduce 
the period of patents, as it is eviden­
ced by some of the reports of some 
committees. There ara some reportsr 
of London cmmittees and there is a 
Canadian committee report also which 
deals with restricted practices in re­
lation to prices. There is also another 
committee report which is still to 
come up with special reference to high 
prices of Indian drugs. The trend of 
opinion seems to be to reduce the 
period of patents for drugs and, in 
Canada, the committee seems to feel 
that the patents with respect to drugs 
be abolished. In America also, the 
opinion seems to be the same. We 
have heard the explanation from you 
with regard to these matters. Do you 
think that these committees did not 
take all these factors into considera­
tion, the other instruments of contro­
lling the prices, and come to the con­
clusion that this law also can be an 
additional instrument for the purpose
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struments could not properly succeed.
I consider this as one of many instru­
ments, not the sole instrument that 
will do the magic.

PROF. BODENHAUSEN: It
is true that every possibility has its 
advantages and disadvantages. I also 
recognise that in the pharmaceutical 
field and in other fields as well, there 
may be a necessity for controlling 
prices by any means. But I feel the 
way chosen in the Bill goes too far.
It aims at an effective control on 
prices but it is a disincentive to a great 
extent. There should be an incentive 
to make inventions and to attract in­
vestment in research. A proper bal­
ance should be struck.

SHRI RAGHUNATHA REDDI: It
may be a matter of language only 
which may be drafted better.

PROF. BODENHAUSEN; It 
is not a matter of language only. The * 
Mode Law wants exactly the srame re­
sult as you want. It is a matter of 
choice of means. I personally think 
that in this Bill, the argument against 
the abuses of patents is over-empha­
sized. I feel a better solution is indi­
cated in the Model Law.

SHRI RAGHUNATHA REDDI: We
have got a report from London Times 
—it is not still authentic—that the 
percentage of profit in America in the 
drugs industry is 3000 per cent. I find 
it difficult to believe.

Now, in inventor can be a person or 
a laboratory or an industry, that is, 
it can be an individual effort or it 
can be a collective effort. We need 
foreign technical know-how also. 
Some persons who take a patent for 
processing have got sufficient capabi­
lity of implementing it. But there 
are countries which import technical 
know-how also. They pay for the 
technical know-how. We also import 
technical know-how and pay for it 
by way of royalty or by way of

straight purchase. We enter into a 
collaboration. The technical know­
how also includes the process. The 
person who parts with the technical 
know-how is amply compensated. So, 
no patent law can be disincentive in 
that regard because we pay him for 
what we get. Therefore, as far as 
industrialisation in that regard is con­
cerned, the patent law cannot be a 
disincentive. We will be able to de­
velop as Japan has done or Soviet 
Union has done bccause here also the 
public sector is quite prominent and 
research work goes on. So, is it not 
conceivable to imagine that by that 
method we are likely to benefit more 
while keeping the balance of pur­
chasing the technical know-how and 
paying what is due to them by way 
of compensation?

PROF. BODENHAUSEN: It is con­
ceivable.

SHRI RAGHUNATHA REDDI: To
put it more explicity, will it not con­
stitute a better balance?

PROF. BODENHAUSEN: I do not 
think so. The same position exists 
in several countries. One of them is 
Algeria. There they recognise a need 
to go through the phase of obtaining 
licences under foreign-owned patents 
still they are able to stand on their 
own feet. It is impossible scientifical­
ly to say that one thing is better than 
the other. The usual way of thinking 
is that, for a developing industrially, 
patents play a useful role. Please 
read the United Nations* report which 
is a very convincing document.

SHRI RAGHUNATHA REDDI: In
other words, the strategy of develop­
ment is many-sided, and patent law 
will have to be drafted in such a man­
ner that it would suit that strategy 
of development, it would fit in with 
that strategy of development.

PROF. BODENHAUSEN: Yes.

MR. CHAIRMAN: In a developing 
country like India, in the stage that
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We have reached today, do you feel 
that a restrictive patent law is going 
to scare away investment and trans-

tiission of scientific knowledge and 
now-how from foreign countries?

PROF. BODENHAUSEN: I fear
that a restrictive law would have an 
adverse effect on industrialisation; it 
would not encourage industrialisation 
m many cases.

MR. CHAIRMAN: Is this psycho­
logy prevailing in the countries with 
which you are dealing?

PROF. BODENHAUSEN: Yes.

SHRI RAGHUNATH REDDI: It
would be very helpful if you can sug­
gest some specific amendments to our 
Bill; not now, you can send them later 
to us.

MR. CHAIRMAN* In regfcrdI to 
both language and substance.

PROF. BODENHAUSEN: Certain­
ly; that could be done by correspon­
dence.

SHRI RAGHUNATH REDDI: In
quest of information, I would like to 
put one question. Is it possible for 
our country to be a member of 
BIRPI without being a member of 
the Paris Convention?

PROF. BODENHAUSEN: India is
a member of BIRPI, because it is 
a member of the Convention on 
Copyright. India is also a member 
of our Inter-Union Committee.

SHRI SRINIBAS MISRA: We
find that Latin American countries 
like Peru grant patents for five years 
in the first instance. They are also 
members of Paris Convention and 
the other two Conventions. How do 
they manage it? Have you any idea 
about their working? Sometimes 
they extend it by five years and some­
times they do not extend.

PROF. BODENHAUSEN: In this
system you have a patent for five 
years and you have to apply for pro­
longation for another five years and 
in many cases also for a third period 
of five years. However, Peru is not a 
member of the Paris Union and it is 
not believed that its patent system is 
very strong.

MR. CHAIRMAN: That is all. We 
are extremely grateful to you for 
having taken the trouble of coming all 
the way and given the Committee 
your pragmatic views. I hope that 
you have enjoyed your trip to India. 
We thank you once again.

(The witness then withdrew).

(The Committee then adjourned>
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(Direction No. 58 was read out to the 
witness)

MR, CHAIRMAN: Mr. Herman
Seid, we are very pleased that you 
have come to give evidence before 
this committee. I hope you will give 
an introduction of yourself and a re­
sume of the documents you have filed 
before this committee. Thereafter, 
members will be# putting questions to 
you for elucidation of the points 
which they think fit in connection with 
this Bill.

MR. HERMAN SEID: Mr. Chairman 
and hon. Members of the Joint Com­
mittee, my principal office is in New 
York City. We have a small office 
in Syracuse also. I am a member of 
the Bar of the State of New York 
and the State of Pennsylvania, I am 
also a member of the Bar of the Sup­
reme Court of the United States, which 
is our highest court, situated in 
Washington. I have practised patent 
law for over forty years and my 
principal professional activities are in 
the field of patent law and company 
law. I have represented large and 
small companies in most of the princi­
pal countries of the world. For about 
twenty years I have been a member of 
the Patents Committee of the National 
Association of Manufacturers. I have 
been interested in education md in 
the United States I was a Vice Presi­
dent of the Connecticut Association of 
Boards of Education for five years. I 
have also done work in the field of 
public health. In connection with my 
professional activities I have been

Chairman of the Foreign Patents Com­
mittee of the New York Patent Law 
Association. I have, more particularly, 
during the past two years taken an 
active interest in what is known as 
PCT—Patents Co-operation Treaty— 
drafted particularly by the staff of 
BIRPI which is an international or­
ganisation headquartered in Geneva.

In connection with my representa­
tion here, I am appearing particularly 
for the National Association of Manu­
facturers. I was asked also to appear 
for the Pharmaceutical Manufacturers 
Association of the United States and 
hence I am here in a two-fold capa­
city. But I would like to make it 
clear that I am not here on behalf 
of any company, not on behalf of any 
product and I am here more to ex­
pound the nature and philosophy of 
the patents system, how it is operated 
in my experience, how I view it 
and perhaps what I will present here 
may be helpful to this Committee.

Two presentations have been filed 
with your Committee. One is on be­
half of the Pharmaceutical Manufac­
turers’ Association dated 22nd October, 
1968 and signed by Mr. Joseph Stetler 
who is the President. The other one 
dated 24, October, 1968 is something 
with which I had to do for a number 
of years, in 1965 and now. It was 
presented on behalf of the National 
Association of Manufacturers by 
Mr. Frederic O. Hess. Mr. Hess as 
Chairman of the NAM Patents Com­
mittee has done tremendous amount of 
work not only on behalf Of Industry
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in the patent field in the States but 
he has been a dynamic force in con­
nection with PCT. I may add that his 
experience is mainly with small com­
panies. However, I wish to make it 
clear that in the Pharmaceutical Manu­
facturers' Association and in, more 
particularly, the National Association 
of Manufacturers you have a wide 
variety of companies. You have some 
real giants of industries. General 
Motors is not a small company. You 
have a lot of small companies also 
which employ in the order of 100 to 
300 employees. Therefore, what I 
hope to give you is an exposition of 
patents and their philosophy which 
go not to one particular group of 
companies, not to one area or society 
but to what we consider the industrial 
well-being of world in general in 
which, obviously, a country like India 
is widely interested. In view of the 
fact that these two presentations are 
already in your record I would like, 
Mr. Chairman, to have an opportunity 
to have a presentation which in effect 
explains to you my views in a some­
what different way and which point 
also to practical application of patents 
as manufacturers view them and as 
manufacturers are affected by them. 
This I hope will not impose upon you 
but, as I said before, it is presented 
in the belief that it will be as helpful 
as possible from the standpoint of 
philosophy of patents, why they are 
good, and why they should be of in­
terest to India and the reasons for 
that. In that connection I shall point 
out several of the features in your 
Bill in an endeavour, again, to be 
helpful and not critical.

As I said before, it is a great pri­
vilege to appear before this Select 
Committee to discuss the pending 
Patents Bill. This Bill is a matter of 
great importance to India—perhaps 
holding more opportunity for the 
well-being of your country than of 
the foreign entities whose represen­
tatives you will hear this week. And, 
after sober consideration of its impli­
cations, I submit that it is also fraught 
with grave handicaps to the future

progress of this great country -if its 
provisions are not in keeping with 
international standards which the test 
of time have proven to be socially 
constructive and economically sound.

As the representative of the Na­
tional Association of Manufacturers 
of the United States, I should like to 
point out that the membership of this 
Association comprises companies of 
all sizes—from very small to very 
large enterprises engaged :n virtually 
every field of industrial endeavour— 
embracing approximately 75 per cent 
of the industrial capacity of the 
United States.

I believe, it may fairly be stated 
that members of both the associations 
I represent engage in foreign opera-, 
tions in all areas of the world. Their 
export sales from the USA is in the 
billions of dollars per annum. Their 
investment outside the USA is also 
measured in the billions of dollars. 
Their research and development, 
technical assistance and manufacturing 
collaboration activities, at enormous 
cost, cannot merely be measured ia 
terms of money, but also in the wide­
spread benefits to human beings and 
their societies which has wrought 
changes otherwise impossible of 
achievement.

Creation of new technology, scienti­
fic triumphs which create not only 
material wealth but unheard -of ad­
vances in health, education, food, shel­
ter, transportation, revolutionary ad­
vances in energy production—and
countless products too numerous to 
mention—these are the real divi­
dends—the true sources of wealth of 
which money is aQ inadequate mea­
sure.

It is a remarkable phenomenon that 
the tremendous advances in techno­
logy, which bring about kaleidoscopic 
changes in product* processes, o * -  
thods of production and distribution, 
and all manner of improvements m 
the things people need or desire, hav* 
one common denominator. Bcofcomisv 
may differ with respect to its motrrs-
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lion, but lew can deny that this deno­
minator is a combination of recogni­
tion and reward. And the patent 
system which has evolved and grown, 
and which is virtually universally 
employed in varying forms by coun­
tries throughout the world, lias been 
a potent mechanism for granting the 
recognition and reward without which 
our society would hardly have achi­
eved its present industrial accompli­
shments.

There are some who say that patents 
are desirable for developed countries 
but undesirable for the undeveloped 
or partially developed countries. They 
forget that many of the developed 
countries of today were the undeve­
loped countries of yesterday. And if 
we look at the least developed na­
tions, those recently born in Africa, 
we find that even' there the philoso­
phy of recognising and rewarding in­
ventions by grant of patents has been 
accepted and is being practised as an 
aid to growth and development.

& On this point I think it might be 
worth mentioning that there is an old 
faying, which is prevalent in differ­
ent forms throughout the world, which 
goes like this. “Beware of those who 
would destroy ancient manuments” , 
and patents are indeed ancient monu­
ment*. Patents go back for centuries. 
They were granted in England both as 
a token of recognition and as a re­
ward for services in the 17th century.

In the United States, when the 
country was struggling in its birth- 
pangs, and adopted a Constitution 
which rang with the precepts of new­
ly free man who believes in recog­
nition and reward, the founding 
fathers felt the need to encourage in­
vention in order to build a sturdy na­
tion. Thus, they inserted in the Con­
stitution of the United States, right 
at the start, a provision for recognis­
ing and rewarding inventors and this 
is still the foundation of the patent 
system of the United States. The 
tost patent was granted in 1790, only

one year after Washington was inau» 
gurated as the first President of the 
United States.

The incentive to invent, to invest, 
to produce and to grow in newly creat­
ed fields, generation after generation, 
was encouraged and rewarded by 
the grant of patents. Whole new 
helds of technology, industries never 
dreamed of before, conquests of dis­
eases, and now even the exploration, 
of outer space as shown by what has

j *°e m 4116 last few weeks, resulted from the aspirations of men;
and being men, the motive power is 
recognition and reward. The patent 
system in a great measure provided 
the catalyst and the machinery for 
such recognition and reward.

In recounting the long and import-
T ? V ? eo0f the patent astern in the United States, no slight is intended 
with respect to original work and 
significant inventions of men in other 
nations during the same period 
throughout the world. But it is sig­
nificant that in virtually all countries 
where industrial growth and scientific 
achievement took place, a patent 
structure existed to give recognition 
and reward to those who toiled, in­
vested and commercialized the practi­
cal developments which were produc­
ed.

At this point, it may be helpfui to 
a discussion of the role of patents 
briefly to summarize the steps em­
ployed today in the development of an 
invention. While I shall refer to the 
procedure usually employed by a 
manufacturing company in the United 
States, essentially the same steps 
would have to be taken by companies 
elsewhere including India in order to 
function realistically and responsibly.
I shall refer to an actual case involv­
ing the development of a new type 
of tubing, widely used In many in­
dustries. In order to make the tubing 
cheaper and more efficient, manufac­
turers in different parts of the world 
have applied fins to the outer surface 
of the tubing so that heat exchange 
may more rapidly take place. Because-
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such tubing is used in the field of 
refrigeration, heating and in connec­
tion with various manufacturing pro­
cesses in coolers, condensers, air 
conditioning units, some types of 
boilers and for a wide range, of heat 
exchange purposes, it is important 
that a maximum amount of surface be 
provided in order to dissipate heat 
or cold at a maximum rate when it
i6 necessary to bring about rapid in­
terchange of the hot or coid fluid 
passing through the tubing to air, 
water or other fluids which contact the 
outer surface of the tubing.

For many years various industries 
laboriously affixed fins to the outer 
surface of tubing by slow processes 
of winding and by unsatisfactory me­
thods of solderng the fins to the 
tubes. Numerous inventors made at­
tempts to speed up the process. Some 
succeeded in affixing fins more rapid­
ly to the tubing, but breakage of the 
fins often occurred, with much waste 
of metal and interruptions to produc­
tion. Soldering slowed up production 
and often did not provide good con­
tact between the tubing and fins. The 
need for usin* different metals for 
different purposes, such as copper, 
aluminium and various alloys speci­
fied for tubing by different industries 
complicated the problem. Costs were 
high and without new methods of ap­
plication of fins to tubing and without 
new machines for making such nie- 
thods practical, no maior reduction in 
costs could be brought about.

In the early 1950’s an inventor, 
after working for two years on an ex­
perimental basis *n the laboratories of 
a USA corporation, conceived a 
machine and method of operation 
which completely revolutionized the 
production of this type of tubing, but 
fiere is what was required to achieve 
commercial success.

Tir^t, an experimental model was 
produced to see whether a thin piece 
o f  metal could be processed at a high 
speed of 3,000 RFM without break­
age. The metal had to be reduced in

thickness from about 15 to 20 thous­
ands of an inch to as little as 4 
thousandths of an inch, which is 
paper thin. This was finally accom­
plished with the aid of metal special­
ists, but took about six months. Thus, 
from the time of conception to this 
point approximately two and a half 
years had elapsed. A prototype of the 
machine to test whether or not it is 
feasible to produce it for commercial 
purposes was built. The object of 
building the prototype was to test 
automatic winding of the fin or metal 
ribbon around the tubing at relatively 
high speeds. This was accomplished 
after considerable work by the inven­
tor and a team of assistants who 
helped him with adjustments, control 
devices and know-how. Why was this 
necessary? This was important in 
making the machine versatile enough 
to handle different sizes of tubing and 
different widths of fin material. By 
this time over three years had elaps­
ed. The management of the com­
pany, at this point, decided to proceed 
with the production of the machinery 
for commercial use. Then the question 
was whether you can have production 
which is sizable to meet the needs of 
a varying market and whether it can 
be sold in a competitive market. I 
assure you that there is a lot of com­
petition in this field.

The management of the company 
decided to proceed with the produc­
tion of a machine for commercial use. 
Because of practical commercial con­
siderations it was essential to link the 
machine, which did the principal 
operations with devices which would 
slit the fin or metal ribbon and feed 
it to the running machine, so that pro­
per length of fin or ribbon would be 
correlated with the rapidly revolving 
tubing as it advanced through the 
machine. Without such ancillary equip, 
ment, the process would still be too 
expensive, because fin material when 
purchased as such is expensive, 
whereas when slit from ft strip is 
much less expensive and Its thickness 
more uniformly controlled.



At the end of four jeers and ten 
months from the conception of this in­
vention, a commercial machine was 
put into production. After minor ad­
justments, small batches of tubing 
were delivered to a few selected cus­
tomers for field use. These custo­
mers installed the tubing; some of the 
tubing wais found to be lacking in 
strength or too brittle at the lips or 
outer edges of the fins. After further 
work by metallurgists and the inven­
tors, the final answers with respect to 
high speed operation of the machine, 
utilizing a wide variety of metals of 
different sizes and performance char­
acteristics, were attained. After these 
trials and tribulations, a commercial 
machine was produced; commercial 
scale production commenced and the 
first shipment of commercial quan­
tities took place almost seven years 
subsequent to the conception of the in­
vention.

May I emphasize at this point that 
the various steps enumerated and the 
risks involved in this case fortunately 
produced a highly successful result, 
but it took seven years of time, much 
labour and a very substantial amount 
of money to achieve the final result.

This company and others, not only 
in the field of tubing but in industries 
embracing countless machines, pro­
ducts and processes, have laboured on 
many projects with the percentage of 
success often lower than 10 per cent, 
and, in some cases, leas than a frac­
tion of 1 per cent. Trj the pharmaceuti­
cal industry, for example, as set forth 
in the written presentation addressed 
to the hon. Chairman of this Joint 
Committee by Mr. Stetler, it was 
pointed out—and I quote—

“The drug industry tests more 
than 1,00,000 promising substances 
anually which—with costly deve­
lopment effort—may yield about 
twenty completely new and mar­
ketable drugs ”

Records of many industries, from 
^Pital goods such as steel, with 
which i am familiar, to consumer pro­

ducts such as drugs, with which 1 am 
not familiar, indicate that the average 
time for developing * successful 
machine, process or product is about 
six years from the time of conception 
to the time when it may safely be sold 
with assurance in respect of perform­
ance and quality. Thus, if “recog­
nition and reward’1 are to be accord­
ed the inventor as well as the com­
pany. which risked much manpower 
and investment, then patent protec­
tion, if it is to be fairly and realisti­
cally granted, must cover a period 
of years sufficient, firstly, to justify 
the great amount of effort; secondly, to 
enable the investment to be recouped; 
and, thirdly, to provide adequate 
compensation to those who take the 
risk.

Some people still believe ;hat the 
individual inventor is the potent force 
in the development of inventions. 
Modern technology has weakened this 
concept, i think, we must take cog­
nisance of that. In the light of com­
plexity of inventions and the inter­
dependence of different technologies 
in producing new methods, machines 
and products, it is imperative that the 
new inventor have the essential sup­
port of research and development 
facilities, as well as production and 
distribution organisations which alone 
can bring reality to newborn ideas no 
matter how brilliant those ideas may 
be. You cannot stand alone to do it; 
you have got to have a vast organisa­
tion to produce those things. An ex­
amination of the patent records of 
patent offices throughout the world 
will show how vastly different the 
course of invention is today compar­
ed to that of our forefathers. The in­
dividual standing alone is now under 
enormous handicaps. That is terribly 
important in a developing country. In 
many respects you are a highly 
developed country but you are a 
developing country in'other respects. 

The individual standing alone, with­
out organisations ready to take those 
risks, is under enormous handicaps. 
Rarely can a man standing alone 
achieve commercial success. It takes
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trilled organisations and substantial 
financial resources to enable new-born 
ideas to grow to maturity, and even 
with much skilled help and financial 
strength, the chances of survival are 
small, and the majority of ideas des­
pite years of effort and careful sif­
ting, do not meet acceptable standards 
of novelty or utility. I repeat, the1 ma­
jority of ideas despite years of effort 
and careful sifting, do not meet ac­
ceptable standards of novelty or utili­
ty. For this reason, I believe, coun­
tries throughout the world, in recog­
nition of the need for encouraging 
inventions have geared their pat­
ent system to provide an adequate 
number of years for the tenure of a 
patent.

In Western countries the term of a 
patent averages about 16 years. The 
average term of a patent in the Com­
munist countries is about 15 years. 
In Hungary it is about 20 years. In 
the United States it is 17 years. BIRPI, 
to which I have alluded before, advo­
cates, a 20-year term for patents. In 
the United States, legislation has been 
drafted for a 20-year term from the 
time of filing to the date of expira­
tion of the patent.

I submit that a reduction of term 
of a patent in this country, India, is 
surely against the trend; and a reduc­
tion to ten years in the case of the 
pharmaceutical industry would, in 
effect, make a nullity of ostensible 
patent protection which from a practi­
cal standpoint would allow no time or 
completely inadequate time for re­
quired recognition and reward, on 
which the patent system stands.

In considering the adequacy of the 
term of a patent, its life span, mby 
I point to the significant passage on 
p. 4 of the presentation of the Phar­
maceutical Manufacturers Association
7 quote:

‘•Developing a drug, providing 
its safety and efficiency, standar­
dizing dosage forms fulfilling 
legal requirements, informing pro­
fessional*, keeping supply lijpos

filled—these are essential steps 
which subsequently apply to 

new drug discovery. It is esti­
mated that the drug industry 
spends on an average approxi­
mately $ 7 million in research 
development costs for each new 
drug discovery. Research costs 
continue to mount.” v

In connection with the term of a 
patent in the USA almost -io voice 
has ever officially advocated a term 
such as 5 or 7 years for pharmaceu­
tical or other products. In the Health, 
Education and Welfare Department, 
a memorandum with no official stand­
ing at one time made such a sug­
gestion. It never emerged for serious 
consideration. On the contrary, both 
government and non-government opi­
nion is agreod that the term should 
be lengthened and as a result, as be­
fore stated, legislation has been draf­
ted to change the term from 17 years 
from the date of issue to 20 years 
from date of filing.

May I now turn to a fundamental 
precept, which is considered through­
out the world to be an essential pro­
tection to be enjoyed as a matter of 
right. This is the concept of due 
process. It is inconceivable that any 
person or company in a civilised 
country such as India should be dep­
rived of property without) dompen* 
sation or be deprived of the right of 
judicial appeal when property is 
taken by Government action.

It is true that in time of emergen­
cies, or where the public interest is 
misused, that Government should 
have the right to step in and protect 
itself or its citizens. We aie consi­
dering here, however, a situation 
where ordinary commercial enter­
prise is involved. We are tblkteg 
about ordinary activities which take 
place in India the same as they do 
elsewhere, and where the precept of 
due process should be upheld and not 
arbitrarily discarded. * Therefore, 
may I urge that the provision in the 
pending Bill, clause 48, be revised 
since this appears to be repugnant
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«o fundamental rights, which surely 
you would not * wish to abrogate or 
’ impair. As it stands, clause 48 
allows the use, making or importation 
of a patented article or process by 
the Government or on its behalf 
without making such action an in­
fringement of the patent. This 
amounts to. appropriation. There is 
no provision for compensation. And 
of equal, i; not greater import, no 
appeal to the high court. is afforded.

May I point out that the Model 
Law on inventions drafted by an ex­
pert committee of BIRPI recogni­
ses the principles of judicial review 
-and fair compensation or payment of 
royalty 'for Government use. A simi­
lar principle i.e. of compensation by 
the Government, is found in the laws 
relating to patent of most, if not all, 
of the Communist countries.

I have already discussed the hard­
ship as well as the practical nullifica­
tion which would result from reduc­
tion in the term of drug patents to 
ten years. This is particularly one­
rous because it would not only cut 
down the life of new patents to a 
pitifully inadequate term but it would 
impose hardship upon present drug 
patentees because of the retroactive 
effect of the provisions in clause 53. 
It is obvious that expected return on 
capital, and amount of investment, 
made in good faith, are based at least 
in pfcrt on existing patent rights. If 
these are cut down as proposed in 
clause 53. then it is also obvious th*it 
Patent holders adversely affected by 
this provision will have no recourse 
but to consider this action in con­
nection with future investment policy.

We have already pointed out in 
this discussion how frtiught with risk 
and how expensive is the devlop- 
ment of a new idea from experimen­
tal laboratory to point of commercial 
sale. To mitigate the risk, it is 
essential that trained personnel be 
used in every step of development. 
Chemists, metallurgists, physicists, 
engineers, scientists engaged in pure 
research—all must be utilised to

assure the desired result. Thus, such 
production and w en  commercialisa­
tion especially in the field of drugs 
cannot be left in the hands of any 
entrepreneur who may seire uoon a 
successful product and then usurp it 
*as his own with little or no compen­
sation—and I need not add that such 
entrepreneur gambles very little 
because he is obtaining virtually free 
of charge that which others have 
spent years and much money to pro­
duce.

Now, because of these considera­
tions , clauses 87 and 88 give great 
concern because they provide that all 
drug patents, both those in force and 
those granted after commencement of 
th  ̂ Act, automatically shall be en­
dorsed with the words “ licences of 
right” . Furthermore, clauses i$7 ’and
88 provide that any person interested 
in working the invention may do so 
upon application to the Controller. 
Let us consider what “any person0 
may ba. A company without any 
experience in the drug industry is 
“any person1*. A company without 
adequate or no laboratory facilities 
or quality control expe Wice or ade­
quate financial responsibility, or even 
worse, without conscience *ag to what 
it sells and what claims it makes for 
what is sells—all fit the term “any 
person” ; and without limitation the 
Controller under the nrovisjons of 
these clauses is obligated to grant a 
licence of right under fell drug patents 
to any such person. Drug patents 
cover a multitude of uses, from the 
harmless to the vital, subiect to mis­
use. an^ as it often the cass, subject 
to replacement and change in the 
light of clinical experience.

I am unaware of anv similar orovi- 
sion in any other country. The BIRPT 
Model Law contains no provision for 
automatic endorsement of "licence of 
right” as is here proposed.

I understand that the drug indus­
try is extremely important to this 
country. Let us consider the power- 
full effects of such unrestrained en­
croachment on the property rights of



prudent investors. 1 quite from our 
presentation:

“No industrial firm would risk 
ihnmense research and develop?' 
ment expenditure without some 
guarantee that an invention is 
adequately protected against ex­
ploitation by imitators who need , * 
not even show commercial, finan­
cial or technical capabilities or 
facilities as a condition precedent 
to use of the patent.”

Is it not in keeping with accepted 
tradition -th^t these provisions b,e de­
leted entirely?

Turning to another ’aspect of clauses 
87 and 88, Which again bears upon 
the risk, competence and investment 
required to develop inventions, may 
I point to the remuneration fixed in 
the Bill under the proposed “licences 
of right” . The remuneration is arbi­
trarily fixed at 4 per cent of the net 
ex-factory sale price in bulk of the 
patented drug

May I here revert to the tubing 
example whose development I re­
counted earlier in this presentation. 
Tubing is not in the same class as 
drugs, because health and life tire not 
directly involved. However, the prin­
ciples of compensation are the same.
In the factory end t)f production, cost 
is usually measured as the sum of 
labour cost, plus material cost, plus 
factory overheads. Such sum is the 
equivalent of the ‘net ex-factory sale 
price in bulk’ to which the provisions 
in the Patents Bill refer. However, 
when the bulk drug, the same as the 
bulk shipment of tubing, leaves the 
factory area, it is but a skelton on 
which other costs must be applied. 
Research and development expenses, 
engineering expenses, general ex­
penses for insurance, taxes, main­
tenance, etc', must be provided; admi­
nistrative, field testing, advertising 
and sales expense which is essential 
for successful marketing, servicing of 
distributors and dealers must be pro­
vided, and finally the investor of capi­
tal must be paid and some profit

derived in order to operate and main­
tain a successful business.

Thus, I need not belabour the point 
that net ex-factory sales price in 
bulk’ is a far cry from the final cost 
and a far cry from a fair sales price 
on which compensation is normally 
based.

Not only is such *an arbitrary small 
percentage inadequate, but I respect­
fully submit that it is wholly discri­
minatory. Not even the wisdom of 
Solomon can set in advance a fixed 
royalty or fixed compensation which 
is fair and not discriminatory. I say 
this without any reservation; 1 have 
had 40 years of experience in Jicceii- 
sing, manufacturing and drawing up 
collaboration land technical assistance 
agreements from the Far East 
throughout the Western world and I 
say again that not even the wisdom 
of £olorv,rt can set in ad van e r». 
fixed royalty or fixed compensation 
which is fair and not discriminatory. 
There may be thousands of items in­
volved. thousands of drug?, countless 
processes and systems which ad­
vanced technology produces in forms 
too complex to describe, and the pro­
liferation of new inventions with all 
their complexities will progressively 
increase in the future. Fair compen­
sation must be based on the merits, 
and this cannot possibly be fixed at 
a rlntionary number universally to 
apply to the wide variety of diffe­
rent forms of inventions—all varying 
in value to the public All are en­
titled to a fair return if invention js 
to afford the fundamentni ‘recognition 
and reward* without which invention 
will not be forthcoming.

I now come to an area which is 
somewhat sensitive, but I think that 
you will ponder this. It is to be 
expected that some voices will say 
that India will be better off without 
patents. Or they m&y proclaim that 
India has been exploited by foreign 
patents. Or they may take the view 
tint there must be an intervening 
period before patents are given ade­
quate compensation. They may poml
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to the meagre supply of hard curren­
cy. They may refer to high prices. 
They may claim the right to ex­
ceptional treatment, b e t  us consider 
these serious aspects by asking a few 
questions in return.

U we assume that India would 
divorce itself from the family of 
nations and males its patents system 
unattractive or undesirable, how 
would it benefit India? Would in­
vestors now in India add to their 
facilities? Would progressive com­
panies, whether Indian or foreign, 
be encouraged to invest substantial 
sums in research and development? 
Would they make substantial invest­
ments in manufacturing facilities, in 
new processes, in new fields of en­
deavour? What would happen to 
existing products and facilities which 
perforce of time and circumstances 
will become absolete and non-com­
petitive because of decline of inven­
tion at home and little co-operation 
from the outer world, which will not 
matoe its research and development 
and proved .creations available with­
out fair compensation?

I have stated before that the de­
veloped countries of today-—certainly 
many of them—were the undeveloped 
countries of yesterday. Human 
beings and companies operate about 
the same throughout the world. 
Japan was a developing country yes­
terday. I know Japan well; I have 
worked in Japan when I was a very 
young man, in 1930, and there nego­
tiated my first manufacturing colla­
boration treaty. It was a developing 
country yesterday. It is a developed 
country today. Japan at one time 
was reproached for copying the de­
velopments of others. Today it is 
producing new and superior products 
in manv fields which are the envoy 
of those whose developments it 
copied yesterday. Japan is but an 
example of a developing country 
which embraced a patent law giving 
encouragement to its own and other 
inventors, whether person or compa­
nies. It considers inventions on the

basis of merits, and grants compensa­
tion accordingly.

This is something to ponder. India 
is a great country in my opinion. I 
have been here many times and I 
have worked with your people. 
India is making giant strides in many 
scientific fields. A strong patent 
law which respects due process, which 
shuns discrimination, which grants 
fair compensation, and which joins 
in a comity of nations, operating in 
accordance with tested precepts, is 
bound to make treasured progress— 
but if followed in reverse is fraught 
with unfathomed risks. As is well 
stated by Mr. Frederic D. Hess, Chair­
man of the Patents Committee of the 
National Association of Manufactur­
ers fin his letter of October 24, 19fi8, 
to your honourable Chairman—in re­
ferring to the disturbing aspects of 
the Patents Bill—

“Our Association is convinced 
that unless these are eliminated 
from the Bill the new Indian 
Patents law will adversely affect 
the best interest of India as well 
as that of the international com­
munity, and instead of stimulat­
ing, would seriously hamper 
India's economic growth and pros­
perity.”
MR. CHAIRMAN: I want to put one 

question. Tn the Memorandum pre­
sented bv the Nations! Association of 
Manufnrtmcrs. it is said that the 
Patent Bill of India is attracting the 
attention of the world It gives an 
excerpt in which runs thus:—

“Our company has been active­
ly considering estn bUshing a 
manufacturing facility in India to 
service the Indian and adjacent 
markets. However, we have re­
cently been disturbed by the pro­
posed new Indian patent law, not 
only because of confiscatory 
patent provisions but because cft 
the business climate indicated by 
the consideration of such a mea­
sure.**

How is it that the Bill is attract* 
ing the attention of the world an#
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how has it disturbed the psychology 
-of the investors outside India?

ME. SEID: This passage to which 
you referred to is in a submission 
made by Mr. Hess in connection with 
the Patents Bill of 1965. At that 
time a meeting of the Patents Com­
mittee was held in New York. About 
150 members attended that meeting. 
At that meeting Mr Hess referred to 
the fact that the companies operat­
ing in India who are members of the 
NAM were disturbed by some of the 
provisions in the 1965 Bill and they 
urged NAM to take a position on be­
half of industry in general in he 
United States and make known the 
feelings of industry. As a result of 
that a number of letters were re­
ceived. Some people, 'as you know, 
are operating here and some people 
have manufacturing . collaboration 
agreements here and obviously any­
body contemplating investment is 
-cognisant of what may affect the in­
vestment and what may affect the 
future of investment. As a result of 
that meeting and as a result of tfie 
correspondence between the various 
companies doing business in India, 
Mr. Hess wrote up this representa­
tion.

MR. CHAIRMAN: Does it hold good 
even to-day?

MR. SEID: More so to-day. There 
is more thinking of investment 
abroad to-day because, as many of 
you may be cognizant, along with 
technology investment follows and as 
-technology goes up, invsstment ab­
road goes up.

SHRI C. C. DESAI: Dr. Seid des­
cribed the nature and philosophy of 
the Patents law and the patents 
system. We have also been told 
that Japan was a developing country 
and to-day it is one of the most de­
veloped countries in the world. Japan 
went through the same system 
-which some of us here are wanting 
to go through namely a weak patent 
system developing technology and 
finally after the technology has been 
developed, formulate a strict patent®

law. This apparently has been the 
philosophy of the patents law in 
Germany. On page 2 of the NAM 
memorandum it is said that one of
the most outstanding features of this 
revised law in Germany is the pro­
vision of full product patent. In 
other words, what is happening is 
that countries begin with 'a weak 
patent law, develop that technology, 
take advantage of an apparently weak 
patent lfaw.

Onca they have developed they can 
go for a strong patent law. How is 
it that the same experience will not 
hold good in the case of India?

MR. f-iKID: We are talking about 
two different things. First of all we 
arc talking about not a weak patent 
law here but we are talking about 
a punitive patent law. I consider 
this as a very harsh patent law and 
if I may use that expression, it 
“overkills'’ the incentive for invest­
ment. Your penal provisions are so 
harsh that virtually anybody who is 
goin a to put a substantial amount of 
money will hesitate. It is true that 
you have to protect the public and 
certainly every Government has a 
duty to protect the public but if you 
do it with harsher measures, then you 
will have a penal rather than a weak 
patent law.

Now we are talking of 1969 and 
not before the war. It is true that 
before the war patents and techno­
logy were such, especially in a coun­
try like Japan, that it was possible 
to make an advance in technology 
which was at a snail’s sPace compared 
to present d#ay advancement. By this 
perhaps you may develop small in­
dustries. That is impossible to-day. 
Since the end of the war, the pro­
gress of technology has not been at 
a snail’s space. You know what has 
happened in the fields of space, aero­
nautics. metals, metallurgy, compu­
ters, and electronics You are not 
facing the same technological facts of 
the world. Let us look at as of to­
day. What would happen? (Invest­
ment from abroad depends upon the



way you treat the investment, the 
way you compensate for training of 
the people and the way which you 
protect research,

SHRI C. C. DESAI: How did Japan 
>olve these difficulties?

MR. SEID: They solved it in two
ways. Firstly they have a patents 
law which gave you some protection. 
The next is that they encouraged in­
vestment by having their legislation 
establish fair administrative machi­
nery. You get a fair hearing with 
respect to what you can make and 
the technology you can supply at a 
fair price which they are willing to 
pay. They have a patents law under 
which you can have a manufacturing 
collaboration agreement, technical 
assistance agreement, and various 
provisions for training people. The 
facts of the matter are submitted to 
MITI which is the government agency 
there. It fairly deals with the prob­
lem, fairly concedes compensation 
which is reasonable and fairly set the 
terms of agreement which will cnaW -> 
the recoupment of the investment and 
justifies the risks. There is no 
reason why India could not do the 
same thing. You (jo not meet to 
have a penal jaw in order to safeguard 
India. Nobody can abuse India and 
the Indian public. You can establish 
administrative machinery which can 
?ive you what you want and you cr.n 
do it at this time. Otherwise you 
won't have a practical law. To have 
a weak patent law would not produce 
th? desired results.

SHRI C. C. DESAI: There are two 
concepts. If there is a weak patent 
Jaw we may have to pay less for the 
patents. The prices of durgs and 
pharmaceuticals may be reduced. 
This is a desirable objective consi­
dering the poverty in India. Life- 
saving drugs and pharmaceuticals 
should be made available to the public
at as low a price as possible. This 
is one point. The second point is 

"this. We should develop, we should
encourage our indigenous industries. 
These are the two points of view. 
1006(E) L.S.—4.

Could you tell us how these points 
will be adversely affected by the 
patent law which is contemplated in 
this Bill?

MR. HERMAN SEID: The Bill 
will not encourage the Indian or 
foreign entrepreneurs to put money 
in research or development because 
anybody could appropriate it

SHRI C. C. DESAI: You know the 
number of foreign companies which 
are operating in India.

MR. HERMAN SEID: Yes.
SHRI C. C. DESAI: During the

last few months they have been in­
creasing their investments in the 
country not withstanding the fact that 
the 1965 Bill was there which created 
a fright and the same Bill has been 
repeated in 1967. Take the case of 
Parke-Davies and many others. They 
are saying on the one hand that in­
vestments will be deterred but in 
actual practice they see the 
fine market in India and they have 
collaboration agreements with various 
people. Some of them have got more 
than majority capital participation 
which was the practice in the old 
ways. They are increasing their capi­
ta] participation in the country. What 
is the reason? Why is that so?

MR. HERMAN SEID: I am not 
familiar with all the facts. But I 
know in a general way why a com­
pany would put money into some 
other ; juntry. If it is putting money 
into n product for example that does 
not need protection obviously patents 
have no great interest. I am talking 
in general terms, not only about phar­
maceuticals. My experience is that 
perhaps 90 per cent of production is 
not based upon patents but it is
based upon existing products and 
procosses. May be these companies 
are making investment just to sell 
their existing products. If so you do 
not have to be concerned with getting
protection. But in respect of new 
things I can assure you that no one 
will pay for research and develop­
ment or anything el~e which involves 
risk.'? unless th?re h protection. That

49
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is the basic fact If you are talking 
about salt, pepper and wood, and 
common things of that kind, you don’t 
have to worry about patents. But if 
you want to become progressively a ' 
modern nation with products that 
will compete with products which 
can sell abroad and which can have a 
foreign market you must continuous­
ly improve your standard. That 
can be done only by improving 
your technology. I will give you 
one illustration. In developing an 
air-conditioning system for aero, 
planes such as the 707 and DC. 8, a 
compressor had to be developed which 
would be small in size and yet take 
care of the great problems involved 
in air-conditioning an aeroplane.
After much effort and enormous ex­
penses, a compressor of the size of
my first was produced. This com­
pressor revolves at 150,000 RPM and 
it was only after many years of effort 
and the solution of many technologi­
cal problems that the matter was 
finally brought to a successful stage 
where that could give dependable 
service in today's planes. You also 
have the machine tool industry for 
example, which is very important, 
and you will not have any export 
business in South-east Asia and
other markets, unless you have com­
puter control of machine tools. For 
that you need technology. It would 
be not only risky but ill advised for 
a country like India to try to do the 
entire thing itself when you can pay 
less and yet obtain the other m*n’s 
investment a« well as the training 
given for your personnel. Once you 
have production, you may be parfng 
little or nothing.

SHRI C. C. DESAI: How would you 
explain the tendency in your own 
country for having a weak patent 
law? I have seen from the papers 
circulated to us that there is a de­
mand that the period is sought to be 
reduced from 10 years to 7 years and 
this is the case in Canada which is 
a developed country. How could you 
explain this tendency?

MR. HERMAN SEID: I can say
this. Take Canada. In Canada,

some five years ago, there was a 
statement in a report published.

MR. CHAIRMAN: That is about 
the Restrictive trade practice commis­
sion.

MR. HERMAN SEID: That is right. 
But, there has never been legislation 
or even serious consideration either on 
scrapping of the Patent Bill or about 
reducing the life of a patent But, 
we are talking about something which 
is no more than an isolated.

DR. VEDARAMAN: This was
about a report concerning the manu­
facture distribution of some drugs 
made. May I read out the statement 
published in 1963?

MR. HERMAN SEID: Was it pub­
lished six years ago? I thought it 
was published about five years ago.

DR. VEDARAMAN: The Commis­
sion recommends that patents in res­
pect of drugs should be abolished. 
This was the recommendation.

SHRI HERMAN SEID: I remember 
the report and I also remember some 
of the things which took place in 
connection with that. But I must 
tell you that the recommendation 
made was neither followed nor adop­
ted.

MR. CHAIRMAN: That means you 
know about that very well.

MR. HERMAN SEID: Let me tell 
you something about U.S.A. In res­
pect of U.S.A. you will find in some 
particular report some statements 
have been made about a number of 
things. I will tell you right now 
that no effective action has ever been 
taken in respect of scrapping of the 
Patent Law or to amend the Patent 
Law so as to reduce the period of 
patents.

SHRI C. C. DESAI: There is a Bill 
which is before Parliament.

MR. HERMAN SEID: There is a 
Bill before our Congress to long then
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the term of a patent. In the U.S.A. 
there is a report to which I shall 
refer of the Health, Education and 
Welfare Department As you may 
know, we in the USA have many de­
partments such as the Secretary of 
State, Secretary of the Treasury, and 
others. We have one department 
called Health Education and Welfare 
—an enormous organisation with enor­
mous staff. It has enormous activi­
ties to carry out. There was a paper 
which was drafted by somebody in 
that Department. They advocated a 
five or seven year period for patents.

MR: CHAIRMAN: He says the view
was to have a seven year period ins­
tead of a five year period.

MR. HERMAN SEID: Though this 
report of the Health, Education and 
Welfare Department was published, 
it does not have any authoritative 
standing on anything. I know that a 
Bill is pending before Congress to in­
crease the term of a patent. The 
Commissioner, Mr. Brenner, has been 
advocating an increase in the patent’s 
period from 17 years from date of 
issue to 20 years from date of filing.

SHRI DAHYABHAI V. PATEL: Mr. 
Seid, have you been in India before?

MR. HERMAN SEID: Yes, I have 
been to India before. But India is a 
vast country.

SHRI DAHYABHAI V. PATEL: 
The reason for my asking thig ques- 

; tion is this.

The feeling here is that this coun­
try is to pay a very high price for 
some of the drugs which are basical­
ly Indian. We had * very fine sys­
tem of medicine in this country. The 
vedic system is the indigenous—old— 
system; then we have the unani 
system which came in the Mughal’s 
period when they came over here. 
-And we feel that many of the drugs 
*»ave been taken from India. And 
Perhaps they have been developed 
and practically bottled up and sold 
In a more presentable form. If we

have to pay & very high price, it ia 
impossible for this poor country to 
buy that. We find in many places 
here inadequate sanitation or health 
measures as you have in the Advanced 
countries. And, therefore, we have 
to pay a high price for these drugs. 
This is the feeling. And, therefore, 
in the background of this feeling, 
what have you got to say about that 
I may point out one case where the 
drug has become more famous in the 
treatment of blood-pressure. That 
acquired fame when it was demons* 
trated to Mahatma Gandhiji for his 
treatment. Its name is Serpina. It 
is being sold in India and it has 
also been sold elsewhere. It Is a 
kind of root from where the medicine 
Is taken out. Ours is an indigenous 
system of medicine. Perhaps it does 
not look very attractive. Perhaps It 
is not so simple as to take it out and 
bottle that. If anybody has to use 
this in the form of a pill or any medi­
cine the people have to pay a higher 
price. The feeling in this country Is 
because of the higher price that the 
people have to pay for this. The 
origin is from this country. Th&t is 
why there is a strong feeling against 
the patent’s role. What have you got 
to say to this?

MR. HERMAN SEID: I know
something about the problem, I am a 
Director of the North-Eastern Dis­
pensary in New York City. This is 
a charitable and non-profit organisa- 
sation which gives dental services 
particularly to children and old 
people. Therefore, I am conscious of 
the problem of drug prices. With 
respect to drug's prices, I share your 
concern which was expressed. If you 
compare many non-brand drugs with 
brand drugs, you may find that prices 
may not be too different. My experi­
ence in this is that patents have 
nothing to do with prices. You may 
go round the world and get the statis­
tics of all countries and you will come 
to this same conclusion after compar­
ing the prices of drugs In western Eu­
rope, U.S.A., U.K., Italy and India. For 
example Italy has no patent laws In
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respect of pharmaceuticals and yet 
its drug prices lare high. You come 
to the conclusion that actually there 
is no relationship between patented 
drugs and their prices. It is true 
that India is a poor country so you 
have to safeguard your people with 
regard to drugs. We in the USA 
believe for example in establishing 
anti-trust laws concerning this. The 
courts are very diligent in enforcing 
over anti-trust laws to safeguard the 
public. In all these matters, your 
experts can keep in touch with what 
is going on in the U.S. and if you 
read the decisions of the Supreme 
Court of the U.S., you will see how 
stringent the l&ws are. Anyhow
carefully they are enforced by our 
courts? The public must not be 
abused. The government through
such laws can safeguard the interests 
of the people. I submit that adequate 
powers may be provided to deal with 
abuses. Bui this has nothing
to do with the question of patents 
being responsible for pricing where 
no abuses are involved. With respect 
Ko organisations developing invention 
development is a time-consuming pro­
cess. It is also an expensive process. 
How can you deal fairly with fe large 
number of enterprising organisations? 
You cannot single out the pharmaceu­
tical industry alone when you deal 
with so many people. Further more 
I say thfet you should not on the 
question of patents single out the 
pharmaceutical industry on a basis 
that has nothing to do with prices. I 
think vou have got to divorce prices 
from Patents. Patents and prices are 
two separate problems. May I also 
assure you that prices have just as 
much to do with non-patented drugs 
as they have to do with patented 
drugs. We have found that bad 
agreements can have provisions in 
restraint of trade, can have arbitrary 
allocations of territory, can have pro­
duction restrictions, can have all sorts 
of abuses. There are bad people in the 
US as well as in your country, It 
is up to government to make sure 
that business behaves itself. You 
have to treat the problem realistically 
and not blame it on patents.

SHRI DAHYABHAI PATEL: Can
you indicate the role played by pri­
vate industry, particularly the inven­
tors in private laboratories and re­
search in private laboratories as in 
government laboratories? How do^s 
it progress?

MR. SEID: When you talk of in­
dividuals, obviously in view of what 
I have stated, development of inven­
tions today have taken a vastly diffe- ' 
rent turn from what has happened, 
say, yesterday. The individual inven­
tor alone has great difficulty today. 
He needs metallurgists, scientists, 
technicians, engineers before he can, 
with modern technology, produce the 
results that are acceptable. There­
fore. whether it is private indusry or 
government organisation, today you 
have vast organisations. In the US, 
for example, where billions of dollars 
are expended in research and develop­
ment, you And that various govern­
ment bureaux are doing remarkable 
research in all fields. This is, of cour­
se, very very costly. In areas howe­
ver where, for one reason or another, 
private industry simply cannot foot the ' 
bill or assume the responsibility, as in 
4<space” , for example—I think in the 
last budget for space we spent 5 billion 
dollars—that is certainly a govern­
ment function. Whether it will bring 
reward to our civilised world, I do not 
know. But the fact of the matter is 
that that is a function engaging the 
attention of literally thousands and 
thousands of people in government ser­
vice. They in turn let out contracts 
to a great many firms in private indus­
try, who in turn also sub-contract 
much of the work. Thus it goes down 
the line. But the initiative there is 
with Government.

Now you come down to private in­
dustry. Even in small industrial es­
tablishments today there is some en­
gineering, research and development 
done. In the big, organisations, this 
expenditure runs into fabulous gums. 1 
am told in the pharmaceutical industry 
this runs into millions and millions of
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dollars. Mention was made of Mercks. 
My guess would be that they would 
be spending an enormous sum on re­
search and development. In the new 
industries with which we are all fami­
liar—refrigeration, air-conditioning,
heat exchange—there is not a company 
worth its salt that does not have a 
strong research and development de­
partment plus engineering which sup­
ports that plus necessary field testing 
and all the other adjuncts of develop­
ment of new products, without which 
you cannot compete.

SHRI DAHYABHAI PATEL: What 
would be the effect of such legislation, 
as proposed on investment by foreign 
countries, ponicularly US, in India?

MR. SEID: Very adverse, especially 
in advanced technology. My opinion, 
uased upon certainly the practices of 
companies that I work for and of 
otners with which I am familiar, is 
that the reaction would be adverse and 
very harmful to this country.

SHRI KANWAR LAL GUPTA: You 
say on p. 5 of your memorandum that 
the proposed legislation will be a 
severe blow to India’s technological 
and economic progress and undermine 
its creative industry, discourage a 
growing number of brilliant scientists 
and engineers who would no longer 
And adequate protection for their in­
vention etc. Generally speaking it 
may be correct. But experience in 
India is absolutely different. If you 
see the statistics, the number of 
patents registered in India by In­
dians is negligible while the number 
registered by foreigners here much 
more. So in a way the legislation is 
a handicap but the main reason is 
that our research facilities are not 
adequate, we cannot spend more be­
ing a poor country. Therefore, it Is 
impossible for us to compete with 
foreigners with the result that Indian 
scientists cannot create result. So in 
a way the result is different from what 
you say in your memorandum.

MR. SEID: If I put down a few 
facts, it might be helpful. I believe

that in most countries of the world— 
there may be two or three exceptions 
you will always find that there are 
more foreign patents filed than domes­
tic ones.

SHRI KANWAR LAL GUPTA: It
is a question of degree. It may 
be 60 or 80, but here it is ®0.

MR. SEID: Take the countries ol 
the Paris Union. Not all of them 
would, I think, file a patent in India, 
but a great many would, so that if you 
have a burst of activity, say, in the 
field of chemicals and fertilisers, you 
may have two patents coming from 
USA, one from UK, two from Ger­
many, one from Japan—France has 
now got a strong Patent law; you 
may or may not get any from there— 
and you may get one from a number 
of other places. Thus, assuming you 
have some comparable research,* and 
development here in India you may 
have one application here but you will 
obviously have many more coming 
from all over the world. But do not be 
disturbed by the other people filing 
here. That does not show that your 
people are less efficient. Number alone 
is no gauge; the gauge is whether you 
have ooportunity to develop scientists 
here. Development is costly. Obvious­
ly, you are not going to proceed in all 
fields. It would be beyond the cost of 
any country. You do so in fields 
where you can develop an industry, 
where you feel it is profitable and will 
get a return on your investment. 
Therefore, suppose you have six or 
eight or 10 fields that are promising, 
the position is this. I should like to 
recapitulate what has been told me in 
the last few days by the Ambassador 
for the United States. He said that 
here is India which needs certain in­
dustries or which needs advance in 
certain industries t>r an enlargement 
or development of certain industries. 
If somebody else comes in and aids 
with money and puts up plants and 
equipment and trains the people here 
to become technologists and scientists, 
all the aid that is given to India is 
without expense to India. In return
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India gets production and trained peo­
ple and a chance for export and it gets 
an enlargement of its economy. But 
what does it give? It gives only a part 
of that which it produces and if it does 
not produce, it does not give anything. 
Therefore, coming back to your ques­
tion if you will enlarge your indus­
tries with foreign investment and give 
them patent protection, and give a 
fair return, you will have an enlarge­
ment of your scientific talent and your 
scientists and engineers will be impe­
lled or encouraged to make inventions 
as in many other countries. Also, they 
will get rewards. In the end you will 
profit.

Let me try to summarise. If you 
do not get investment, if you do not 
train your people and enlarge your 
production, will you be better off?

SHRI KANWAR LAL GUPTA: Your 
thesis, generally speaking, may be all 
right, but can you give some figures 
which may prove your contention that 
our scientists have been trained with­
out any cost Can you give some 
statistical figures so that many Indians 
scientists have been trained in the in­
dustries which are protected and how 
much money has been drained out? 
That is also important. How much 
money from here has been sent out­
side? In that case, we will be able to 
know what the actual cost of training 
has been. Can you give some figures 
available with you, to show that this 
particular industry has trained some 
scientists and so much money has gone 
out. Then I think it will be better. 
Generally speaking, it may be all 
right.

MR. HERMAN SEID: I think in the 
representation of Mr. Stetler, he does 
give some statistics for which I can­
not vouch, because I do not know the 
facts. I feel sure that it was based 
upon the facts. He says as follows:

'It  is interesting to note that today
.the pharmaceutical industry is the
largest chemically-based industry in

India. It is estimated that by 1971 
capital investment will reach almost 
Rs. 200 crores. Pharmaceutical pro­
duction today is Rs. 175 crores, . . . .  
Investments in India by PMA mem­
ber firms were and are being made 
in the expectation of a reasonable 
return under the protection of a 
patent law which would provide, for 
a liinietd time, the exclusive privi­
lege to work inventions.”

SHRI KANWAR LAL GUPTA: 
A large amoun of money goes 
outside.

MR. HERMAN SEID: You can 
have an administrative machinery to 
make the inflow and outflow reason­
able. Mr. Stetler continues—“the 
drug industry in India now em­
ploys over 60,000 people who 
receive advanced training in a techni­
cally sophisticated industry.’* 
Therefore, you have a priceless asset 
of trained people. If you can train
60.000 people in another industry and
60.000 in yet another industry, you 
can have millions of trained peopR 
because the 60,000 trained people are 
the core.

You asked what about the statistics 
on my part. I do not have any st?- 
tistics. I suppose your Government 
Bureau has much in statistics, but T 
do not know that in connection with 
some of the technical assistance 
agreements in India, nobody should 
really be concerned about paying 
out fees. If you pay out Rs. 5 but 
produce Rs. 100, is not that a good 
position?

SHRI KANWAR LAL GUPTA: 
That depends upon statistics.

MR. HERMAN SEID: Yes, there
are different situations in different 
industries. But I come back to the 
premise which I think is most im­
portant, and that is. you are a 
sovereign power, and if there Is any 
abuse you can cure the abuse. You 
have the right in connection with 
every technical assistance agreement.
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with every, manufacturing collabora­
tion agreement, to state wiiat is 
reasonable. It may be one per cent 
or DO per cent, depending upon the 
product. It may sometimes be an 
electronic equipment which is price­
less and justices a large per cent but 
in other products it may be two per 
cent or lour per cent, or some omer 
appropriate per cent.

I have referred to an illustration 
trom Japan. In Japan, you have 
different agreements with different 
pasea. In some agreements, with 
wnich I am familiar, you have a per­
centage on the whole turnover of a 
company, because it is the easiest 
way to do. You give inem urn 
technology and the spare-parts and 
the training for the whole of the 
factory. In other instances, you have 
a different percentage on a product 
basis; one product may be well- 
known, and you have a small advan­
tage, say, three to five per cent. In 
respect of a product which id quite 
advanced it has gone up to 18 per 
cent. It depends on what you get :n 
return, and if you do not get any 
return, you need not agree to pay.

SHRI SRINIBAS MISRA: Suppos­
ing there is no patent law in the 
United States, still, can an invention 
be protected against its infringement?

MR. HERMAN SEID: Your ques­
tion is, suppose there was no patent, 
law in the United States, would the 
invention be protected r.gainst 
infringement? You have to have 
something which is new, novel and 
useful in order to get a patent. 
you get the patent, then for a brie’ 
period of time, you are protected 
against others. If there is no patent, 
anybody can produce what you make 
and you have no recourse against 
them. For example, take this watch. 
If it is unpatented, it can be copied 
exactly in regard both to its working 
and its design, and you are lree to 
do so.

SHRI SRINIBAS MISRA: Without
•  patemt law, a new invention will

not be protected so far as the United 
States is concerned. It will not be a 
piece of property which is protected.

MR. HERMAN SEID: Invention is 
a very valuable piece of property. 
Without a patent Act, it is not

SHRI SRINIBAS MISRA: In the 
United States c f  America, only 
giving the description or the specifica­
tion of the patent does not include 
the know how. Is it not?

MR. HERMAN SEID: Theoretically 
the specifications should disclose how 
the invention may be practised, but 
in practice it is almost always, 
necessary to have the practical know­
how which is not and cannot be 
included in the specifications in order 
to practice the inventions and cause 
the patent to be valuable up to the 
end of 17 years when the term is up. 
Know-how is very important and 
without it you really will not 
achieve any economic advantages.

SHRI SRINIBAS MISRA: There­
fore, without the know-how, the speci­
fication supplied to the patent office 
at the time of granting a patent ik 
of no avail in manufacturing tho*. 
article?

MR. HERMAN SEID: In some
cases like some consumer goods, for 
example, perhaps you would not 
need any know-how. But generally 
it would be very ill-advised to take 
a patent or to nave a collaboration 
agreement without getting the know­
how.

SHRI SRINIBAS MISRA: There­
fore, even if a patent is not granted, 
the original inventor will have an 
advantage over the others in the 
manufacture of the article?

MR. HERMAN SEID: But if he
does not have a strong patent you 
will find that the advantage will soon 
evaporate because other people will 
copy it. You do need patent 
protection.



56

SHRI SRINIBAS MISRA: Our
experience has been that the 
manufacture of articles which are not 
patentable and are not patented, the 
foreign capital has been flowing. How 
do you say that without patent, there 
will be curtailment of flow of foreign 
capital in this country?

MR. HERMAN SEID: Technology 
is advancing at an enormous rate in 
fields where India certainly must 
participate if it is going to be a 
modern nation. In those areas, 
without patent protection, very few 
sizeable responsible companies will 
risk their research, training, develop­
ment and investment. In the case ot 
certain consumer goods, patents may 
not be necessary, but in the areas 
where technology in advancing, 
patents are necessary.

SHRI SRINIBAS MISRA: You are 
aware that the Kefauver Committee 
pronounced that India is the mostly 
highly priced country, so far as drugs 
are concerned?

MR. HERMAN SEID: I So not
know whether drug prices in India 
are higher than in the UK or Europe 
or USA etc. I read the report of the 
Kefauver Committee in the news­
papers. But experience has shown 
that in Italy they are dumping their 
drugs abroad to get foreign currency 
and yet the prices at home are high. 
In fact, I have an article entitled 
“Italy’s exports built success feeds 
home dissatisfaction” which appeared 
in the Herald Tribune of Paris dated 
January 16, 1969. The people outside 
Italy who have built the pharmaceu­
tical industry have become dissatisfied 
with these dumping procedures and 1 
understand they have initiated 
counter-measures. I think there are 
over a hundred law suits pending. I 
do not think India is that kind of 
country.

SHRI SRINIBAS MISRA: On
9-12-68 there was a news item that

the U.S. Department of Health Edu­
cation and Welfare has recommended 
that the period of patent will be 
reduced to 7 years from 17. Have you 
any comments to make on that?

MR. HERMAN SEID: I think that 
is completely without factual basis. 
It is a huge department and there 
was no such official pronouncement. 
As a matter of fact, officially a Presi­
dential Commission has recommended 
an increase of the term of patents 
from 17 to 20 years. A  Bill was pre­
sented to the last session of the 
Congress based upon the recommen­
dation of the President’s Commission. 
As you know, we now have a new 
Congress. Our new President is 
going to be inaugurated today. This 
same Bill to increase the term from 
17 to 20 years will have official 
sponsorship in the new Congress and 
my feeling is that it will be adopted. 
The Bar Associations are for it. It 
has, additionally, the backing of the 
Commissioner of Patents. In other 
words, it has the official standing 
which brings promise, normally, of 
successful adoption by the Congress.

SHRI SRINIBAS MISRA: The same 
department has stated that the drug 
manufacturers are getting three 
thousand per cent on their invest­
ment. What are your views about 
it? '

MR. HERMAN SEID: My view is, 
if it is true it is unconscionable, and 
I do not think it is true.

SHRI SRINIBAS MISRA: in so xar 
as the United States of America is 
concerned is it correct to say that 75 
per cent of the inventions are in the 
private sector?

MR. HERMAN SEID: Invenions
by the public sector have today 
grown enormously and most of those 
applications are secret. Thera are, 
for example, the inventions In atomic 
energy, in space and in certain form* 
of electronics. Those applications are
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confidential. But I will say tlii  ̂ tnat 
in my opinion the majority of 
inventions and applications are by 
private companies. As to what the 
percentage is, in view of the enor­
mous amount of research and 
development work by the Govern­
ment especially in the field of atomic 
research, space and so on, it is difli- 
cult right now to make a positive 
statement. You must appreciate that 
when a big contract, for example, la 
let by NASA or the Atomic Energy 
Commission, it goes to a number of 
companies. Those companies have 
inventors who file applications. 
Normally, depending upon the 
negotiation with the Government; 
the Government may have certain 
rights. These companies also retain 
certain rights. So, despite the fact 
that the invention may be assigned 
cr may not be assigned there is a 
division of rights. But the vast num­
ber of inventions and applications 
are by the private sector.

SHRI SRINIBAS MISRA: What
according to you are the effects of law 
of restraint on monopolies of trade 
and special privileges of TVA and 
Space Research Programme on the 
Patent Law of USA?

MR. HERMAN SEID: I do not 
believe it has had any substantial 
effect on the Patent Law. As I have 
said before, in the field of those 
agencies you have a special situation 
and you now usually execute an 
agreement form and practices which 
have been adopted to safeguard the 
Government.

SHRI C. ACHUTHA MENON: We 
feel that the prices of drugs and 
pharmaceuticals in India are very 
high. A certain product who3e cost 
of production is about two' paisa is 
being sold at 50 paisa. One of the 
reasons why it is so is that these 
things are patented and these com­
panies have a monopoly of these 
processes. I do not know whether

you face a similar situation In ihe 
United States. If you are having 
such a problem, how do you propose 
to solve this problem in the United 
States?

MR. HERAN SEID: For the
people in the United States of 
America, so far as prices of pharma­
ceuticals are concerned, the problem 
is no different from the problem 
faced by the people in India, in the 
United Kingdom or elsewhere. They 
would like to have the prices brought 
down. I suppose that goes for phar­
maceuticals perhaps more than it does 
for other items because of the health 
aspect. However, we do not have 
in the United States a system 01 
compulsory licences. But once a 
manufacturer comes out with a pro­
duct which meets commercial 
success our normal experience is 
that his competitors then get to 
work and come out with a competing 
product. Then the medical profes­
sion and the people have to choose 
from among three or four products 
and very rarely will you have a 
monopoly. When three or four 
similar products are brought out 
there is a reduction in the prices. 
However, in your country you have 
a different situation. You have a 
system of compulsory licences. If 
after three years you find that 
because of one circumstance or 
another the drug is not in sufficient 
supply, or somebody tries to keep it 
as a monopoly product, then some­
body else could get into the business. 
You should also ensure that the 
quality and dosage are correct. But it 
seems to me that the question of 
prices and patents are two different 
things. The control of prices and 
supply could be ensured by 
administrative controls; by judicious 
use of compulsory licences mentioned 
in the model patent law, which is 
now widely recognised. You may 
control that problem that way. We do 
not have it, because we believe in 
unsheltered competition . We find 
that times straighten things out
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whenever somebody wants to capture 
a market. Very few markets in the 
United States are captured by any 
one company.

SHRI C. ACHUTHA MENON: You 
have dwelt at length on the enormous 
amount of time and money taken for 
the development of various processes, 
even after a patent has been filed, 
in order to bring about final commer­
cial production. Your point sewrc 
to be that the duration of the patent 
should be sufficiently long. But there 
is the other side of the picture. 
There are instances where, after a 
patent has been failed, steps are not 
taken for the manufacture of the 
product. Should there not be some 
power with the government to see 
that the patentee takes steps to begin 
manufacture of the product failing 
which the patent can be obtained by 
a compulsory licence?

MR. HERMAN SEID: In the
United States we do have safeguard­
ing a provision. Where a company 
restricts production in order to 
control prices, or keeps a product to 
a certain geographical area, or goes 
into combination with some other 
company in the same field or a 
different field to restrict competition, 
strict action is taken against them 
under the anti-trust laws. You can 
even have a civil suit, not only 
government suit, for damages. In this 
country also, if such a situation 
arises where some party unduly 
restricts production then, certainly, 
as a sovereign power, India has the 
right to control the use of patent of 
that party and give licene to some­
body else to produce it so that it can 
be sold to the public. I am sure 
somebody here must have a copy of 
the model law which provides for 
situations. There are very well 
thought-out provisions to deal with it. 
Britain and other countries have 
struggled with this problem for 
years. If you will study these provi­
sions you will find that they provide

real safeguards so that what you 
fear is not permitted to take place.

SHRI PARTHASARTHY: Are
you . satisfied with our present 
Patent Bill, which incorporates provi­
sions for arresting the abuse of our 
patent system growing into a 
monopoly?

MR. HERMAN SEID: It would be
assuming too much on my part to tell 
you lvow to write your patent Bill. 
All I can do is to point out the deti- 
ciencies in the Bill which would make 
it harmful, if you adopt it. The penal­
ties which you have prescribed are too 
harsh. The Bill also includes certain 
discriminatory features. It denies 
due process of law. It does not pro­
vide essential judicial review, and so 
on. These are not in keeping with 
current patent laws and you do not 
have to have these punitive and harsh 
measures in order to control monopoly.

SHRI PARTHASARATHY: Do you 
not think that the compulsory licence 
enumerated in clause 84 of the Bill 
will help us in developing and moder­
nising our patents?

MR. HERMAN SEID: With all hu­
midity I say that I believe It would be 
a disaster for you to keep these pro­
visions in this Bill.

SHRI PARTHASARATHY: You are 
so vehemently objecting to clause 48. 
You describe it as expropriatory. It 
your objection not met by clause 102?

MR. HERMAN SEID: Clause 48 is 
expropriation. Clause 102 is a differ­
ent story. It talks of a negotiated 
agreement under the terms of* which 
you will give reasonable compensation.

SHRI PARTHASARATHY: Negotia­
tion means give and take. Compen­
sation would be determined by an un­
derstanding or agreement satisfactory 
to both parties. So. y^ur objection 
to clause 48 can be mei by clause 102.

MR. HERMAN SEID: I WOuld doubt 
it. Clause 48 needs complete revision.
A man might have devoted a great
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obtain a patent, If he knows that 
such a patent in India can be taken 
over by the government without judi­
cial review or payment of compensa­
tion to be decided by government, 
from which there is no appeal, he 
will think twice before venturing. 
In the face of clause 48, he will think 
why he should risk his money in India 
when in the United States he can sit 
back in his chair, invest his money 
in a bank or big company and earn 
interest without any risk whatsoever. 
Then he need not worry about train­
ing people, travelling expenes and a 
lot of other things involving risky 
investments. This is the realistic situa­
tion which, I think, as practical men 
we have to consider. Your situation 
is no different than the situation in 
any other place. The fundamentals 
of doing business are the same. I 
think, if you accept those fundamen­
tals, then you will reasonably provide 
against abuses and you will have a 
good Patents Bill and a good economy.

SHRI PARTHASARATHY: Recent­
ly, I believe, France, the Netherlands, 
Denmark etc. have launched a pro­
gramme of modernising their patents 
law; so also Japan. They never had 
any faith in the philosophy underly­
ing the patents law. Why have they 
taken so much delight in this now? Is 
it that they only wanted time for their 
inventions?

MR. SEID: Germany wanted to 
strengthen its patent law because of 
their technology and their competitive 
position; and their common market 
problems had become dominant I 
think, that was the real reason for 
strengthening their patent law.

France felt that it had a patents 
law which was not in keeping at all 
with modern practice. It had a regis­
tration law instead of a law which 
will actually have patents Judged on 
their merits with an examination 
system. They now have that.

The Holland Government found that 
the administrative difficulties were so

great that they had to go to, what if 
called, deferred examination. The 
Scandinavian countries felt that they 
were four little countries, all with 
different laws and in effect said let us 
gather together and have one law 
which will make some sense.

So, in all these cases there was the 
urge to have strong and better uni­
form patent laws which are in keeping 
with modern trends. The modern 
trends today are to have strong pat­
ent laws, to have a length of time in 
keeping with the needs of galloping 
technology, so that people will not be 
afraid and will take change and make 
their investments in new things. 
These were the inspirations, it aeems 
to me, which brought about the chan­
ges that you mentioned.

SHRI RAMESH CHANDRA VYAS: 
Did Madam Curie, Edison and Einstein 
obtain patents for their inventions and 
discoveries?

MR. SEID: I do not know about 
Madiam Curie; as you know, she was 
a French lady. As for Einstein, he 
worked in pure research and, a you 
may know, had little to do with taking 
the results of his pure rsearch and 
putting them into practice. But Edison 
was a prolific inventor and he obtained 
a great many patents.

SHRI RAMESH CHANDRA VYAS: 
If the present Patents Bill is passed 
and it becomes a law, what impact 
will it have on the trade of your coun.
try?

MR. SEID: I believe that the im­
pact wotild in time be very great and 
adverse to India because you only 
have a certain amount of money With 
which to work. When a company sits 
down and makes up its budget every 
year—some of these companies, bud­
gets are on a five-year basis—you 
have to decide where you should put 
your money. This is a big world and 
the demand for money is enormous 
everywhere. You put your money in 
a big market—and this is a big market 
—but you also put your money in a 
place where you have a chance to 
get the things which you could get



elsewhere without any increased risk. 
It you cannot get the things which 
you can get elsewhere and if the risk 
is greater in India, the money will not 
come to India.

SHRI RAMESH CHANDRA VYAS: 
If an inventor puts his invention in 
the public sector and is not paid any 
compensation, what will be the effect?

MR. SEID: He will be discouraged 
from making any inventions or mak­
ing any effort.

MR. CHAIRMAN: If he voluntarily 
gives, well and good.

MR. SEID: It may be of interest to 
you to know that in the United States, 
and elsewhere too, in a great many in­
dustries even when there is not a 
patent Involved you may have a deve­
lopment on a machine which brings 
about greater safety so that a man who 
operates the machine will be safe and 
will not for example be cut. It is not 
patentable; but we have, what is 
known, as a suggestions system. The 
suggestion is made to make an im­
provement on the machine which en­
ables the machine to work just as well 
but it is a safer machine. Most com. 
panies of any repute will reward the 
man or woman who makes the sug­
gestion even though it may not be 
patentable. In the companies or cor­
porations, where I work, we normally 
give the inventor a certain amount of 
money depending upon the nature of 
the invention even when we merely 
file an application. Maybe, after exa­
mination the patent is not issued be­
cause it is not patentable or the art 
has changed, technology has advanced 
and it is not good any more; or, it is 
not economical. Despite that, when 
the patent issues, we give him ano­
ther reward. It is not unusual to re­
ward inventors as well as those who 
make suggestions that are not paten­
table in order to stimulate invention 
and new ideas.

SHRI RAMESH CHANDRA VYAS: 
A patented product, like a radio, sells 
for Rs. 500 or Rs. 600 whereas a non­
patented radio sells for Rs. 65 in the

market. If that is the position, why 
should people prefer to go in for 
patented things?

MR. SEID: People only go in for 
patents because they can make some 
money, to be perfectly frank with 
you.

MR. CHAIRMAN: He was talking 
about the consumers. Why should 
people in general support the pro­
position of a patent when a non-pat- 
ented thing sells at a much less price?

MR. HERMAN SEID: For example, 
I have a radio in my house. I have 
paid very little for it because there 
are a great many companies which 
compete in the radio field. Therefore, 
the prices in the States and also in 
Germany, and on the Continent of 
Europe etc. are very low. Supposing 
somebody tried to put a high price on 
a patented product and there is a non­
patented product just as good as that, 
the people will buy the non-patented 
one. Take the case of a colour T.V. 
When the colour T. V. came in the 
States, the RCA spend a tremendous 
amount of money on it and they suf­
fered great losses. The colour T.V. 
was very very expensive and very 
few people bought it. But now, be­
cause a great many manufacturers 
have entered the field, and because 
they are able to reduce the size due to 
use of semi-conductors and other great 
improvements, the cost of a colour 
T. V. now is less than was the price 
of a black and white T. V. when it 
came out first.

SHRI B. D. DESHMUKH: Have you 
applied your mind tb Chapter XVII, 
sections 99 to 102 of the Bill?

MR. HERMAN SEID: I understand, 
they are based on the premise that 
reasonable compensation will be paid 
and the manner of negotiation will be 
set so that when an invention becomes 
the subject of compulsory licence, it 
will not be usurped by the Govern­
ment or anybody else but would be 
paid for on some reasonable basis. 
That is in line with what the western 
countries are doing.



61

SHRI B. D. DESHMUKH: Have you 
got similar provisions in your coun­
try?

MR. HERMAN SEID: No. We do 
not have any compulsory licensing at 
all.

MR. CHAIRMAN: What are the 
specific clauses that you want to be 
modified or repealed or re-cast?

MR. HERMAN SEID: I think, in 
line with the philosophy that I have 
tried to expound, you have need to 
pay particular attention to clauses 48, 
53, 66, 87 and 88. I might say I had 
a discussion informally with some of 
your people on another section which 
is an administrative section and they 
feel that that is not a problem. I 
think that will be handled well by 
your officials.

MR. CHAIRMAN: You feel that 
Chapter XVII, clauses 99 to 102, is in 
accord with the normal practice.

MR. HERMAN SEID: If you wish 
to take advantage of the experience 
of real experts in drafting, they will

aid in redrafting provisions of the 
Bill for you. BIRPI is a well-estab­
lished organisation that appreciates 
the cannotation of wt>rds and legal 
problems. If you go to BIRPI, they 
have got people who know English 
and the languages into which provi­
sions are translated and they can help 
you in drafting. The wording is ex­
ceedingly important.

MR. CHAIRMAN: Is it your case 
that the spirit behind the drafting of 
sections 99 to 102 goes counter to the 
spirit behind section 48?

MR. HERMAN SEID: Yes, there is 
no question about it.

MR. CHAIRMAN: That is all. We 
are thankful to you for having come 
all the way to give evidence before 
the Committee. The Committee will 
give due consideration to it.

MR. HERMAN SEID: May I in turn 
express my deep appreciation to all 
of you because you have been very 
kind and very patient to give me a 
hearting? Thank you.

(The witness then withdrew)
(The Committee then adjourned)
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Association of the British Pharma­
ceuticals Industry, London

Spokesman: Mr. R. F. Haslam

(The witness was Called in and he took 
his seat).

MR. CHAIRMAN: We are glad that 
you have come here to give your 
evidence. But before you proceed, I 
shall just read out the relevant rule* 
about evidence.

(Direction No. 58 of the Speaker 
was read out to the witness).

We have gone through your memo­
randum which has been circulated to 
the Members of this Committee, I 
hope you will give a brief summary. 
Let it not foe too long. The Members 
will be interested to put in questions 
for eliciting further information.

MR. R. F. HASLAM: Thank you, 
Sir. I quite appreciate your point 
about confidentiality. But I do not see 
any reason why anything that is said 
here by me should not be made 
public. First of all 1 would like to say 
that I appreciate the opportunity of 
being allowed to come here to give 
evidence. I think everybody who 
has been connected with this is im­
pressed that a country like India 
should receive evidence from all direc­
tions on a matter which concerns its 
economy. And I think this fact hap 
impressed the people about the 
tolerant attitude of India on this 
question.

I would also like to say that having 
been here a little while and having 
made other visits to India, I can see 
from my experience what a tremen­
dous problem which you have all to 
deal with. My coming here is not just 
to sav from a distance what we think 
should be done but we have come here

with a genuine desire to find out what 
India requires in this direction. We 
are now in a different world from the 
earlier part of the century and it is 
in the interest of the whole world that 
India should develop.

Now, I am a representative of the 
Association of British Pharmaceuti­
cals Industry (ABPI) and I am a 
Patent's Adviser to the W ellco m e 
Foundation Limited and I have been 
dealing with patent applications in 
the pharmaceutical field for nearly 
20 years. During the course of my 
work, I have seen the effect of patents 
and have been involved in the actual 
ta lk  going on about patents. The fact 
is that I have taken part in negotiat­
ing agreements and all considerations 
which are involved in this sort of 
work. However, I would like to say 
that I am not an economist and I hope 
you will pardon me if I do not answer 
any questions which are directly re­
lated to any figures of economics of 
the industry or royalties I have had 
nothing to do with the actual assess­
ment of the royalty figure. Except 
for general considerations I would n ot 
be able to advise you on specific 
economic questions.

In our memorandum we have made 
some comments on various clauses of 
the Bill, treating each clause Indivi­
dually. I think that I have nothing
to add to the comments on
individual clauses. What I would
like to amplify slightly from
the memorandum before you is how in 
the U.K. we see that the provisions of 
this Bill as a whole will have detri­
mental effect on transfer of technology 
into India. Perhaps that might help 
you if I might add one or two remarks 
about the way in which the Patent 
Laws have an influence on the 
general transfer of technology from 
one person to another and from one
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organization to another and thereby 
from one country to another.

I would like to start with some simple 
ideas about the functions of patents 
about which there may be some mis­
conceptions. The first function of a 
patent is of course to give a mono­
poly, but the word ‘monopoly’ has a 
lot of implications which people do 
not like. And I think it is important 
not to stop at that point, otherwise 
one can be led to the conclusion t 
people possess the monopoly and 
there is an adverse feeling against 
the monopolist. Everybody is free to 
do what he likes. I think it in 
better to regard the function of a 
patent as a means for encouraging 
inventions by guaranteeing a market 
to the patentee. Let us suppose you 
make an invention and you wish to 
commercialise it. You know that the 
Inventions is a good one, but the 
people fear that no sooner you 
market it than everybody copies it. 
If once you have developed the 
Inventions, your efforts will be next 
to market them. This will not be 
worthwhile if everybody else is going 
to jump on to the band wagon. Im­
mediately yt>u will have success. And 
therefore the patent system grants 
this monopoly on this guaranteed 
market to the patentee for a limited 
time during which he can establish 
his invention and get some reward 
for it. And it is only under the um­
brella of this guaranteed market that 
companies which have put into 
development a large amount of 
money are willing to share it with 
others and to pass on their know­
ledge by a licensing agreement and 
so on without this cover, the whole 
operation becomes impossible.

MR. HASLrAM: l have seen in 
my work many types of agreement 
and over and over again the successi 
ful and useful ones (those in which 
the licensor has strong patent posi­
tion and the licensee is willing to 
pay substantial fees for a good 
Invention) are those which are well 
Twatected. On the other hand I have 
■een also other cases where for some

reason or the intending licenser has 
a weak patent position and the 
licensee is not willing to pay very 
nuch for it and not willing to em­
bark on the exercise because once 
*ie starts he may have no good 
position at all. He may decide to 
ipend his time and money on those 
likely to be more remunerative.

I think, as far as drugs are con­
cerned, there are one or two special 
considerations. Many countries have 
legislation which only allow drugs to 
be patented by a certain process 
which puts severe limitations on 
drug patents. This sort of legisla­
tion came into being in the beginning 
of this century when the position 
was very different from what it is 
now in respect of drugs. Then there 
were only a handful of drug's and for 
many diseases there were no drugs 
at all. Now a number of drugs ©re 
available for any particular di?ease. 
This kind of legislation which dis­
criminates against one type of 
product and the other is no longer 
valid in the present day world. 
However, I quite well understand 
that India has her own problems in 
this direction and far be it from me 
to say how India should deal with 
her problems. Nevertheless. I think 
one must bear in mind this fact 
when one talks about particular 
problems of a country. The next is 
that the economic laws, the laws of 
development are in my opinion some­
thing independent of the political 
organisation of a country or of its 
stage of development. The laws of 
economics apply as well in the 
United States, in Great Britain, in 
India, in Ghana and in the Soloman 
Islands and we all have to operate 
under the same conditions. In the 
document produced by the United 
Nations, one of the United Nations 
organisations, on the role of Patents 
in developing countries some 
reference was made that particular 
countries might feel the need to lay 
down particular legislation and also 
broad definitions for inventions m 
certain classes. For example, Jn 
the Oil States, in the Persian Gulf,



1 can well understand that patents 
on processing the oil would have 

r very vital significance for those 
countries, as compared to patents on 
Television. All countries have put 
broad restrictions on patents in the 
field of atomic energy because the 
whole world realises that i: is an 
issue which is outside the field of 
normal commercial development. 1 
would not say that that situation 
applies to India which has potentia­
lities for development in all fields of 
technology and does not have an 
economy which is based on a small 
group of products. I know, of course, 
in my country we also, have a system 
of compulsory licensing for medical 
products. We are putting forth 
before the Banks Committee—this is 
the view of my industry—that this 
is an outmoded system and is not 
doing the economy any good to make 
this differentiation. Now, in your 
law, you are making a double 
differentiation because you are sub­
jecting these patents to shorter term 
and also having the patents endorsed 
licenses of right and even s t r o n g  
measures than compulsory licensing 
system that we have in the U.K. Voj 
have shortened the term of the 
patent and in Clause 48 you are pro­
posing to give the Government very 
wide powers to utilise patented 
inventions. In Clause 88(5) tber* i« 
the ceiling of royalty and in clause 
90(3)(iii) and 95(3) there are some 
rather fearsome looking penalties 
written down. What I want to ex­
press is the effect of these clauses 
as a whole on persons and organ? sa- 
tion»s outside India wfshinjr tu 
develop their inventions in India, I 
think the net effect is most dis­
couraging. A slight indication of 
this may be that since 1965 there has 
been a full in the number of Indian 
patent applications whereas upto 
1965 they were rising annually, 
tinier there are some other factors 
which I am not aware of, this must 

some indication that the restric­
tive clauses of this Bill are having 
this disincentive outside India to 
Ale patent applications in this 
country, as that is o f course the 
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preliminary m ovf to develop tham  
inventions in India. Let us, for 
example, take a chemical process 
which is a good invention that xxy 
organisation has developed and 
which we wish to exploit aoti 
develop all over the world. Let us 
suppose that that is one for whic* 
our own facilities are insufficient t© 
work completely or to attract Ucencee* 
to work and we wish to develop this 
invention in as many fields as poscii- 
ble elsewhere. The question comas 
up of setting up a plant in Asia, in 
the eastern part of Asia. Our first 
task will be to see whether we have 
got this process well patented and 
whether we can get good terms, 
creditable terms, from people who 
have interested in taking licences. It 
may well be that in India there would 
be people who would be interested 
in taking licences. But the patentees 
will say, “yes, but we are afraid that 
this is not so interesting as operat­
ing this process, for instance, In 
Japan or Australia. We are afraid 
the whole proposition does not look 
very promising. We would much 
rather take our invention to Japan 
where we could negotiate a licence 
in mutually acceptable terms without 
the danger of anybody else’s coming 
in and we will allow the Japanese to 
manufacture and give them a licence 
under our patent to import into India, 
Thi« would be a much more attrac­
tive proposition.** This will be whdt 
we feel that cumulative effect of the 
clauses of the Bill to which we
have drawn attention in our
memorandum.

I would just like to end up by 
saying that, in my view, clause It5 
suffers from a misconception in that,
I think, it i* not a place of a patent 
law to lay down economic limita­
tions for the operation of that
law. I think the express limitation 
on royalty in the Patent Act Ife 
wrong way of dealing with the
problem, and that, if it is necessary, 
such limitations should be placed in 
other legislations or rules.

It is my experience that a country 
does not frequently amend its Patent
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laws. 1 You yourself have realised 
that this is not an easy operation to 

In the U.K., we are also just 
having a review of our Patent Law 
for the first time in 20 years. I think 
It is the general opinion that Patent 
law* are not likely to be amended 
more than once in 20 years.

Thank you very much. Now I 
would be very pleased to answer any 
question*.

MR. CHAIRMAN: You have raised 
ebjection to scction 48. But don't 
you think that for the defence Of the 
•ountry, and in certain emergencies 
dropping up, the Government should 
fcave the power to do that?

MR. HASLAM: I think ther*
Aould be no objection to the Gov­
ernment having access to invention* 
tnder exceptional circumstances of 
Axis kind. The clause as worded has 
mothing written in it on these lines, 
and as it is worded, could be applied 
tnder any circumstances whatsoever.

MR. CHAIRMAN: Does this clause 
Med re-drafting?

MR. HASLAM: Yes, Sir. If
drafted, so that it would enable the 
Government to have this power 
fender exceptional circumstances— 
Ike famine, epidemics and so on-* 
t think nobody would have any 
dejection.

MR. CHAIRMAN: I would also like 
you to elaborate your objective with 
■egard to clauses 93(3) and 95(3).

MR. HASLAM: In the case of
tt(3), I think the objective is simple.

I think it is the feeling and the 
experience in U.K. that such drastic 
penal clauses produce an atmos­
phere of threat and uncertainty,
^Cxich again, adds to the total picture 
d? discouragement. That I have 
alentioned in my opening remarks.

MR. CHAIRMAN: Don’t you hsve 
sftme provision in your law as it is? 
V e  have taken it from the U.K. Act. 
What As ytfctr ebjecttonf

MR. HASLAM: I would say
nothing about it . . .

MR. CHAIRMAN: You said clause 
48 needs re-drafting, according to 
you?

MR. HASLAM: Yes.

SHRI C. C. DESAI: You talked
about the effect of the Patent Bill 
as is now before us. You talked 
about the Japanese goods to be im­
ported into India. You perhaps do
not know that there is an import 
control in this country. If it is found 
that these devious means have been 
adopted to bring into India goods 
manufactured in Japan, that should 
really have been manufactured in
India, there is the possibility of the
goods being not allowed to be
imported. What the effect of the Bill 
would be on the development in 
India rather than on the investment 
or the entrepreneur abroad. What is 
vital for us to know is what the 
effect of this Bill would be on the 
economy in India?

SHRI R. P. HASLAM: I think one 
has to realise that the invention 
deicribed in the Patent specification 
is described against the background 
of certain level of technology. In 
the case of inventions in which India 
If already fully equipped to take 
over at the present level of tech­
nology here, I think that the sort of 
conditions that exist in the present 
Act would be adequate for the 
development of invention in Indi*. 
You already have <compulsory licence 
elause. Anybody can apply on the 
ground that the patentee is not work­
ing for invention and here you would 
have no problem. The problem as I 
see it arises that there are inven­
tions in areas of technology in which 
there is no existing organisation in 
India to take over as such. Therefore, 
tn these case* what India would need 
w not only—the Invention and the
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patent rights but may be training 
and development of experts. That 
lies behind the invention. That is 
secessary before the invention can 
be carried out in a commercial way. 
Xhia is where the development 
arises. This is the whole problem 
for India as I understand it to get 
these new technologies going in 
India.

SHRI C. C. DESAI: I find that 
during the last five years there has 
teen no discernable investment in 
India. A  number of people still 
•ome up with Project investment in 
the phamaceuticals and they know 
h iu  Bill has been before Parlia­
ment. Well I find that there is no 
practical disincentive of investment 
in India and the reason is that India 
wants vast market for personal 
goods export particularly in com­
munist countries. If they get good 
quality goods on rupee payment, they 
would do so rather than importing it 
from Italy, etc. Patent consideration 
to comparatively a small factor about 
fcivefitment in India.

SHRI HASLAM: Yes. Thinking on 
these terms, if India abolished the 
Patent Act altogether, things would 
*ot come to a stop. Some economies 
ki some countries go on. The Patent 
Law is one of those factors which are 
aelevant to the whole development 
•f economy. It is my firm conviction 
•iat the weakening of the Patent 
Law, or the application of restric­
tions on right of a Patentee simply
ii a discouragement/ It would be 
in the interest of India to have a 
strong Patent Act. My view is that 
In critical and vital stage as India’s 
development is at the moment. India 
should not have a weak patent 
system. That weak Patent system 
will not advance the economy 
but will have slowing down effect on 
fcie economy. As Mr. Desai says, this 
will not stop everything. Every­
thing will not stop if Patent Bill is 
passed in present form and patern.

SHRI C. C. DESAI: We look from 
the point of view whether such a 
k w  would reduce prices to the con­

sumers and encourage development 
of research within India. These are 
the two main objectives from which 
we look at the Patent Bill. We can 
do without foreign investment pro­
vided this Patent Law would really 
and effectively bring reduction in 
price to the consumer as also deve­
lopment of indigenous research. 
What do you think of such a Patent 
Law on these objectives?

SHRI HASLAM: I think if I put 
myself in the position of a Patent 
agent in India advising Indian client 
on how to handle affairs in India, I 
think I would find even from the 
point of view of inside India the 
provision^ of this 'Bill as discouraging 
and not encouraging.

I think I would advise people to Ms 
patents on their inventions because 
without patents, they have no right* 
whatsoever. But I think aa a patent 
lawyer I would be warning them— 
do not think that because you have 
a patent, everything w clear. Parti­
cularly in the chemical field, I have 
to warn them that by cl. 87 all 
patents are going to be endorsed? 
with the title 'Licences of right*, ss 
that anybody can come in and make 
use of it if it is a good one. I would 
have to seriously warn them that 
unless there were very great pros­
pects, investment of capital in this 
invention would have to be seriously 
considered. Not being an economist 
I would not ipresume to advis* 
them on any of the general economi# 
factors that would have to be 
brought into consideration. I would 
advise them that it would be no good 
deceiving themselves that they are 
going to have a clear market wit* 
their patents because the legislation 
is hedged round with so many 
restrictions that they might find 
themselves meeting comoetition 
rather quickly. This is particularly so 
in the chemical field with the restric­
tions in 87 and 88.

SHRI C. C. DESAI: Our Bill
provides for discrimination between



food and pharmaceutical drugs on 
the one hand and other products on 
the other in the matter of durataon 
of patent life. Our law also pro­
vides as a maximum royalty of 4 
per cent. Ie there *ny Justification 
for this discrimination? You 
criticised the 4 per cent figure. What 
in your judgment would be the 
proper course for India, provided 
that the general concept of the law 
is accepted.

MR. HASLAM: On the last point, 
1 have already said that the Patent 
Bill is not the right place to have 
restrictions on royalties. If there 
Is any need for such economic res­
trictions, the right placc is in othc'r 
legislation.

As for the duration of patents, 
there are two points on 53. One is 
that you are lowering the patent life 
from 16 to 14 years in one case and 
to 10 in the other. This is aganwt 
the general tendency happening in 
the world today. While many ideas 
have been mooted for the reduction 
of terms of patents, I think you will 
find that whenever a well-constituted 
body of people have examined the 
patent law in any country and this 
consideration has resulted in new 
legislation, in no case I know of has 
the term of the patent been reduced, 
and there are many thoughts 
towards increasing the life of the 
patent. For example, in the 
European Patents Convention which 
discussed the matter, they definitely 
suggested a 20 years term. Nobody 
believes that a term of 16 yean is 
any too long.

SHRI C. C. DESAI: The latest 
iendency in the US and Canada is 
to limit it to 10 to 7 years. They are 
talking about it; I do not know what 
the final outcome will be. This runs 
counter to your statement.

MR. HASLAM: My understanding
Is that this is not * thinking that is 
approved by the administration or by 
anybody in close touch with the work­
ing of the patent system. I think

many of these suggestions * * * * *
round are baloons from the
of the patent system and they do

» “ "k ‘l l s S e
a m  conviction of th. 
ministration that in whatever direc­
tion the American law may n e ^  re­
vision, it certainly is not to ques­
tion of the term of the patent or any 
of the sort of matters you are talking
about.

You have made a distinction bet­
ween the life of a patent being used 
as a food or medicine—where it is 
sought to be made 10 years—and pat­
ents relating to other things, where 
it is reduced to 14 years. There is 
one administrative difficulty which is 
going to reflect on the general con­
venience of the public very much. 
While it is in many cases quite clear 
whether an invention relates to food 
or drugs or not, there are inventions 
5n the chemical area which might or 
might not be capable of being used in 
the production of food or medicine 
which would not appear from the sur­
face of the specification, and yet the 
Controller is going to be asked to dis­
tinguish between these two groups 
and grant two different terms.

Secondly, the public are going to 
look at the patent specifications and 
are going to have to decide for them­
selves whether the rights under the 
patent are going to last for 10 or 14 
years, without it necessarily being in­
dicated in the specification that the 
invention is capable of being used i* 
the production of food or medicine 
or not. The problem arises in cL 88. 
In clause 87, the problem does not 
arise because I think vt will be quite 
clear whether patent falls withim 
clause 87 or not. Whether it 
falls under the restriction of a parti­
cular section of 88 which deals witk 
food or medicine again will not ne­
cessarily appear from the patent spe­
cifications. In the United Kingdom 
we have solved this problem in a way 
in our section 41 which deals witk 
the right to grant licence under the 
patent relations to food, medicine,



«tc- where the Controller ha* a right 
co grant a licence on an invention in 
the field of food, or medicine or part 
of a surgical device but for no other 
purpose. If you have a process which 
could be applied to make medical 
products and also to other non-medi­
cal purposes, the Controller can grant 
a licence for medical purposes, under 
section 41. but not for the non-medi­
cal purposes.

I would like to put forward the 
suggestion that if it is necessary to 
have a different term for two cIise- 
es of patents, it is not necessary that 
the whole patent might be given a 
different term, but the patent rights 
in relation to the food or medicine 
on the one hand and the rights to 
relation to the other invention on the 
other hand can split it up in its appli­
cability but not the patent as a 
whole.

SHRI B. D. DESHMUKH: In your
memorandum in paragraph 11 you 
have expressed your views •about 
Chapter XVII, but the views are not 
so clear as they ought to be. Do you 
oppose that Chapter?

MR. CHAIRMAN: Or. do you sug­
gest any modifications?

SHRI B. D. DESHMUKH: Are you
opposed to the provisions of Chap­
ter XVII?

MR. CHAIRMAN: Have you got
a basic objection to Chapter XVII?

MR. HASLAM: This has some diffi­
culty. In our law, we have section 
46 which allows the Government to 
use inventions for the purposes of the 
Crown, the equivalent to the Govern­
ment in your law. But we in Eng­
land are faced with the problem such 
as the National Health Service and 
to on, certain nationalised industries, 
and it is a question of how wide these 
Government powers should be. The 
original concept of thjg section was 
tfaat the Government should have ac­

cess to inventions freely, for exampl* 
for military purposes, which is the 
sphere in which the Government had 
a direct interest in the manufacture 
and buying of goods. But now the 
Government has very wide powers 
and, in India, the activities of the 
Government extend even more wide­
ly than they do in the United King­
dom. I think we feel that while the 
Central Government and the State 
Governments should have the right to 
use inventions on the payment of * 
recompense to the patentee, if you 
allow such rights to all organisations 
which are controlled in any way by 
the Government, this is rapidly be­
coming in effect a grant of potential 
licence to a very large part of the 
Indian industry. And this means that 
the essential attraction of a patent, 
namely, the grant to the patentee of 
an exclusive market for a certain 
limited time is again taken away by 
the inclusion in this chapter of the 
very wide industries in India which 
will have access to these inventions, 
so that again you are creating in an­
other direction a disincentive which 
is another facet of the general disin­
centive that I mentioned in my open­
ing remarks.

SHRI RAMESH CHANDRA VYAS 
(Question in Hindi as interpreted by 
the Chairman): In India we have
research fields in the public sector, 
but in the private sector we have 
neither the requisite money nor the 
requisite resources. What is there in 
your country: have you any Govern­
ment sector with such research faci­
lities, and what about the private 
sector there? Have you got any such 
research facilities there In the co­
operative sector?

MR. HASLAM: Yes, we have. Re­
search goes on both in the private 
sector and the public sector to « very 
large extent. I think we can say that 
research, and by this we also include 
practical development as well which 
can give rise to patents,—takes place 
throughout the economy, and these 
developments are patented. For exa­
mple, our Gas Board, Electricity
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Board, Coal Board are three organi­
sations in England which, I suppose, 
would correspond to your Govern­
ment undertakings, and these bodies 
do research work and they take out 
patents on these inventions. Govern­
ment itself in some establishments 
whe;e the matter is not of a secret 
nature can also take out patents, and 
o f course, the private sector is doing 
a very large amount of research which 
is being covered by patents.

SHRI RAMESH CHANDRA VYAS 
(Question In Hindi as interpreted by 
the Chair): In your country, when
a patentee takes out a patent, the ro­
yalty is fixed through negotiation or 
accordir,g to some provision in law?

MR. HASLAM: There is no provi­
sion in our law which puts any res­
triction Or limit or prescribes in any 
way as to what royalty should be 
paid under a patent. This is entirely 
a matter for negotiation. There are 
certain provisions in the Act where­
by, if the patentee and licensee can­
not agree, they can take the matter to 
the Controller or to the court for a 
decision. But my experience is, those 
provisions are very se'dom used. Ro­
yalties which are paid under agree­
ments may vary very widely. You 
may have a situation where a patent 
may not be very strong. It is poten­
tially open to attack and it may not 
be a very good invention. But never­
theless the patent exists. Then the 
licensee would say to the patentee, 
**You are not offering very much by 
way of protection. I am willing to 
settle it for a royalty of a few 
parent.” On the other hand, if the 
licensee is obtaining a patent on an 
invention of very great importance 
and is being put in a possession of 
something which looks like being a 
great commercial success, he may be 
willing to pay very much higher ro­
yalty—upto even 40 per cent. You 
have every situation in between de­
pending on so many circumstances. 
The actual figure of royalty w fl have 
to take into account so many different 
circumstances—economic, technical.

the degree to which the patent is or 
is not strong, the amount of informa­
tion the licensee requires from the 
patentee, etc.

SHRI RAMESH CHANDRA VYAS 
(Question in Hindi as interpreted by 
the Chair): If this Bill becomes an
Act, what impact will it have on your 
investments in India? Will there be 
further investments in the form of 
capital and know-how?

MR. HASLAM: We must not ima­
gine that if this Bill is enacted, it is 
going to put a stop to the interests 
of foreign investors in India. It will 
have, however, a slowing down effect 
In some cases, it may have no effect 
at all.

I do not think we will be able to 
put into actual figures what the effect 
will be. I can say from my experience 
of negotiating agreements between 
one party and another in different 
countries that the strength of a patent 
in the country concerned plays a 
part in the negotiations. Certainly 
with India having what we ca'l a 
weak patent system in which the 
grant of patents is hedged around with 
a great many conditions, this will al­
ways have a deterrent effect on the 
inflow of information and technolo­
gy.

SHRI OM MEHTA: In clause 53, we 
have proposed that the life of the pat­
ent should be 10 years and you say 
that it is inadequate. Why? How is 
it that USSR and Japan have very 
well developed pharmaceutical in­
dustries without having a patents 
law?

MR. HASLAM: My reason for say­
ing that 10 years is inadequate is, in 
the pharmaceutical area, the develop­
ment of inventions is possibly the 
longest of all technical fields. All 
countries are finding it necessary to 
impose severe restrictions and want 
firm evidence and assurance that the 
drug is effective and safe to usft; be*
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fore they will allow it to be sold. 
These tests take an enormous amount 
of time to carry out and are extreme­
ly expensive. I have no actual figures 
to support this, but it is certainly 
my impression that development costs 
in pharmaceutical industry are as high 
as in any other industry. This means 
that a drug may not be marketed for 
a large number of years from the 
time the patent application is filed 
and granted. The patentee will en­
joy the protection for his actual com­
mercial operations only for a few 
years. He would be lucky if he got 
five years* protection under a 10 year 
term patent. This could have an ad­
verse effect due to the fact that the 
patentee will feel that he has only a 
short time to go and, therefore, he 
has to cover his research and deve­
lopment costs in a very short time. 
This is bordering on the question of 
prices on which really I just say that 
it is a factor which would come in, 
although I cannot take any particu­
lar position on it

SHHI OM MEHTA: What have
you to say about the development o* 
the pharmaceutical industry in USSR 
and Japan?

ME. HASLAM: In Japan the phar­
maceutical industry has developed 
and, what is more, has developed its 
own products under the benefit of a 
strong patent law. In Japan pro­
cesses for making pharmaceuticals 
can be patented, and I be ieve I am 
right in saying that there are no 
compulsory licence provisions apart 
from those general provisions which 
apply to all patents. In other words, 
pharmaceuticals are not differentiated 
in the matter of patents in relation 
to compulsory licence. This law has 
been in existence for quite a consi­
derable time, since the beginning of 
this century,I believe, if not the end 
of the last century, so that the Japa­
nese pharmaceutical industry hat 
grown up under what one may term 
as a strong patent law. Moreover,

it is a country in which patents are 
respected; that is to say, once a Japa­
nese company realises that wht it 
does may infringe a patent, it very 
quickly stops it, because there is gene­
rally a high regard for patent pro­
tection in that country.

On Russia, I am afraid, I am just 
not qualified enough to say anything 
because I do not know anything 
about the development of the Russian 
pharmaceutical industry.

SHRI OM MEHTA: You have been 
saying that when you app’y for a pat­
ent it requires a considerable time 
to put the product into the market. 
Is it not a fact that nowadays science 
is progressing so rapidly that in three 
or four years a drug becomes obso­
lete and a new drug comes in?

MR. HASLAM: I think this ques­
tion of obsolete drugs is one of the 
ideas which, if I may say so, is not 
really borne out by facts, so far ae* 
the pharmaceutical industry is con­
cerned. In my own company, drufli 
which were introduced and patented 
in the 1950’s, which are now falling 
out of patent protection or beginning 
to, are still in the market and have 
n»ot beten, superseded. I think thie 
was an idea which rose in the early 
days just after the war, with the 
development of new drugs, whea 
drugs were coming one after the an­
other, that this would be the.future 
pattern of the pharmaceutial indue* 
try. In fact, t0 everybody’s surprise, 
it is not borne out by facts. People 
have been surprised that drugs once 
introduced continue to be used for 
years.

SHRI OM MEHTA: In India 90 per 
cent of the patents are held by for­
eigners. Does it not ' unfavourably 
affect and inhibit local research and 
development? It alao creates a vic­
ious circle in which the peop'e at 
large are required to pay very high 
prices for the patented drugs. -.

MR. HASLAM: Nearly all coun­
tries, with one or two exception* have
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more patents held by foreigners than 
are held by the people of the coun­
try. This is because research and 
development, is going on throughout 
the world and one country represents 
only a sma 1 proportion of the whole 
world. Sincp it is possible to file 
patent applications in all the major 
countries of the world, naturally 
every country takes it patents beyond 
its boundaries. So, excluding I be­
lieve, the United States and Germany, 
almost every country has more foreign 
patents than domestically owned pat­
ents. But this is something which is 
not necessarily a disadvantage at all. 
This is an essential part of the gene­
ral picture of the flow of technology 
round the world, and every country 
is in need of the technical develop­
ment of other countries. In this way, 
Britain, just as much as Germany, 
Japan and France, we do not ex­
pect to make all inventions in all 
technical fields by our own initiative. 
We are doing res?arch and dnvs'oo- 
ment and leading in various fields. 
But we cannot lead in all fields. So, 
we want to take advantage of any 
technical development that occurs 
anywhere in the world. I think 
everybody believes that India will 
produce this technical development. 
This question of the transfer of tech­
nology or patent will be one of the 
factors which will encourage this 
technology from the rest of the world 
to fiow into India and fnot u deter­
rent to the technology coming into 
India.

SHRI OM MEHTA: What are your
reactions to our making a product pat­
ent rather than a process patent?

MR, HASLAM: My honest opinion
is that process protection in the 
pharmaceutial field is now out of 
date. It was relevant in the early 
part of this century when the number 
of chemical processes available to the 
chemists to make a substance were 
reiattNtp limited. Chemistry has 
UtogmiiM so quickly that now once

it is known that a certain drug ie 
effective it is possible to devise $nd 
lormulate many processes for its 
manufacture. Therefore, to my mind, 
pure process protection is really fun­
damentally out of date.

There is another problem in this* 
It has to be realised that the laws 
of technology and the economic situa­
tions are the same for all of us and 
the technological problems that ^xist 
in developed countries are not differ­
ent from those which exist in the so- 
called under-developed countries such 
as India. Technology is the same all 
over the world and there is no dif­
ference between the technical prob­
lems in India and in the United 
States. However, there are probably 
many other questions behind this 
and, I think, that is r»ll I wish to say- 
on this point at the moment.

SHRI NAMBIAR: You are very
much experienced in the pharmaceu­
tical industry in Great Britaiq. In 
this industry once a given capitaLiis 
put in and a certain branch is taken, 
for other produce that you get as a 
by-product, the cost will be very much 
less. Therefore to say that you want 
to have a patent right for a period 
greater than ten years to meet the 
expenditure involved is not convinc­
ing. May I know what you have to 
say on this?

MR. HASLAM: I think, this ques­
tion involves questions of economics 
which I am not properly qualified 
to answer.

SHRI NAMBIAR: The economics
involved is the economics of produc­
tion of that particular drug which, 
comes out of a process. Capital has 
already been put into it and you get 
so many other products as by-pro­
ducts in the process of invention. 
Therefore the comparative expendi­
ture necessary, for that will be less 
and the patent guarantee required 
may be for a lesser period and not 
ten years or more.



n

MR. HASLrAM: I do not think
fliere is a°y drug in existence which 
comes out as a by-product from some 
other process. Every drug has to be 
rrrade as a special product on its own. 
But that does happen in fthe general 
chemical field; that is t0 say, by 
treating petroleum in certain ways 
you may get quite a number of dif­
ferent chemical substances which can 
be separated from each other and sold 
to chemical manufacturers to be 
transformed into still further things. 
Sometimes one substance is produced 
in embarrassingly large amounts and 
nobody seems to want it; it is rela­
tively cheap. This can happen al­
though not very frequently. But in 
the pharmaceutical field the chemical 
processes have to be directed to the 
substance that you want and there 
are no by-products which could be 
made use of. Certainly I do not know 
of any drug which can be taken from 
the by-product of any chemical pro­
cess.

SHRI NAMBIAR: In paragraph 12 
you have mentioned that the provi­
sion for compulsorily acquiring the 
patent is an invasion of the patent 
rights, even though it is after paying 
compensation. If a country wants a 
particular patent right to be taken over 
for its own purposes for ita^own in­
dustrial development and technical 
know-how—I do not mean in an em­
ergency only but in the normal 
course; what the Chairman had ask­
ed was about the emergency—if fair 
compensation is paid, what is the ob­
jection? I can understand it if it is 
done without paying compensation; 
but when compensation is paid and 
you have got the right to go to the 
court, what more do you want? How 
can it be invasion of the patent right?

MR. HASLAM: The concept we
are working on is that inherently the 
invention belongs to the inventor or, 
if he works in an organisation, to the 
employing company. Let us make it 
simple by saying that it belongs to 
the inventor and the patentee. This 
H something which he has developed

by his own initiative and work and*, 
may be, expenditure of money. It is- 
something which should belong to 
him over which he can exercise con­
trol and, subject to these conditions, 
can license anybody. The idea that 
the Government can take over the 
whole patent right is, we feel, a bit 
drastic. I know, it occurs, for instance, 
in the taking over of land and many 
other things but I do not think that 
circumstances should arise where 
such a clause as this would have to 
be written into a patents Act.

SHRI NAMBIAR: In paragraph
you object to clause 8 and clauses 25 
(1) (h) and 64 (1) (m) saying that you 
will have to fill up certain forms and 
satisfy certain conditions before you 
get your patent right registered in this 
country. You say that this is not 
proper. But when you apply for a 
patent right, naturally the Controller 
will have to satisfy himself as to 
whether your claims are genuine, 
that they are not fictitious and so on.
I think, no other country will allow 
that without all these satisfactory 
obligations being met. This is a for­
mal thing. What is your objection to 
this?

MR. HASLAM: I think, the inten­
tion behind this clause, clause 8, is 
something which nobody would object i 
to were if it possible or feasible to 
carry it out in praclicc; that is to say, 
the public should be put in possession 
of the history of the patenting of the 
invention not only in India but 
throughout the world. But I majr 
say, as the manager of a patents de­
partment, that this is the sort of thing 
that we do ourselves at great expense, 
time and trouble every time we con* 
aider taking out a licence under some 
patent. We wish to assure ourselvea 
that these patents do exist and have 
the force and validity that they are 
reputed to have. Our objection to 
this, as it is written, is twofold. First 
of all, we believe that the sheer ad­
ministrative effort needed to fulfil the 
conditions of this clause will be in­
superable both for the Indian Contro­
ller and fbr the applicant. If it were*
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:a matter of just informing the Indian 
Patent Office of how two or three 
foreign patent applications had gone 
along, this would not be too difficult 
In our industry if we have & really 
important invention, we may file it in

• 65 or 70 countries of the world, and 
our files xm this would occupy two 
drawers of a filing cabinct. This 
clause would mean that the 
bulk o f the contents of those 
two drawers would have to be 
passed over to the Indian Patent 
Office. Not only that, in its extreme 
form, were our clerical staff to slip 
up and fail to send any of these papers 
over to the Indian Patent Office, our 
patent could be rendered invalid.

Thirdly, I think, even where this 
information is to be sent over, a lot 
of it would be meaning1 ess and irre­
levant to the Indian patent situation. 
The general considerations in the 
Indian patent law follow those of the 
Commonwealth as a whole. In Ger­
many and Japan, for instance, you 
have a patent law which in its funda­
mental concepts differs very much 
from the British patent law. There­
fore, the arguments and documents 
which apply to the German situation 
would have no relevance to the 
British situation. You would have 
such coplexity of things that I do not 
think will do you any good. I think, 
the controller wil be overburdened 
with having to look after the vast 
mass of papers which will be of no 
use. It is all information which in a 
really important case can be found 
out by anybody interested by other 
means. We have no complaint about 
the purposes of the section. I just feel 
that administratively it will be an im­
possible burden for the Controller.

DR. SUSHILA NAYAR: You hay* 
emphasized the point over and over 
again that any weakening of the pat­
ent law acts as a disincentive both 
for research and investment Has it 
struck you that money is not the only 
incentive in the world? I am a medi­
cal woman. As a doctor, as a sur­
geon, as a medical "scientist, w* all 
work d*y and night to find bolter

techniques, better methods of diagno­
sis, treatment and so on. None of 
these things is ever patented. Th# 
knowledge that we discover is avail­
able for humanity. Don’t you think 
that the same philosophy is app ica- 
ble to another tool of relieving humn 
asuffering, tht is, drugs, invalid foods, 
baby foods and so on? Why do you 
think that these tools of relieving hu­
man suffering should be treated dif­
ferently than the tools that a doctor, 
a surgeon, a medical scientist, is 
everyday finding and deve'oping and 
making available to humanity all over 
the world without any patent of any 
kind.

MR. R. F. HASLAM: Nobody
wishes to decry the efforts made by 
research people, the general philoso­
phy that inspires research in medicine 
and the valiant effo.ts of the medical 
profession to relieve human suffering. 
If it were possib e to provide these 
tools; the drugs they need to carry 
out their work, without economic 
considerations, I think, everybody 
would be only too pleased to do so. 
There are many pharmaceutical hous­
es who retain drugs on their list sim­
ply because these are needed by cer­
tain special class of patients even 
though it is no longer economically 
possible to make money out of thes® 
drugs. But we have the difficulty 
that drugs need capital to produce 
and research costs money to carry it 
out and this money hs to be found 
from someawhere. Therefore, the 
economic and commercial business of 
making drugs is one which has to 
be carried out under the normal laws 
of economics that apply to all under­
takings, whether they are making 
wireless sets or whatever else it 
may be.

You have to run a business in a 
business-like way. If you don’t, it 
will simply collapse and no one will 
be able to ipake the drugs. There­
fore, the drug business has to run in 
a business-like way. If it is a ques­
tion whether it should be nationalised 
or not and so on, these are all quesr 
tipns which are quit# outside tfe* Pat­
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ent* Bill itself. The basic considera­
tions of patents and the patents law 
that exists in the world are very 
similar fundamentally irrespective of 
the particular economic system exists 
in a particular country. I may give 
you an example. The patent laws of 
Czechoslovakia, Hungary and Poland 
and other countries in Eastern Europe 
were all laid down before the First 
World War. When these countries 
changed over to quite a different eco­
nomic and political system, these 
countries went on with the existing 
patent laws. These have not been 
modified to any great extent except 
possibly in one or two cases with the 
introduction of concepts of certificates 
and all that. That is beside the issue. 
The patent laws are substantially the 
same all over the world. This shows 
that the same type of patent law is 
needed throughout the world irrespec­
tive of a particular economic and 
political system that exists in the 
country. I am sorry I have gone a bit 
away from your immediate question.

DR. SUSHILA NAYAR: I was not 
in any way referring to any particular 
’economic or political system. You 
had mentioned earlier that India has 
its problems and, therefore, Indie 
may need a particular type of laws and 
so on and so forth. I wanted to 
bring to your notice that it is not 
merely the problems but there can be
• different philosophy, a different 
ideology, and India may well think— 
at any rate, some of us in India may 
well think—that the thinking that 
money is the only incentive, that 
everything has to be done in terms of 
economic profits and loss, may be an 
outmoded thinking. You have your­
self said that in atomic area, there are 
no patents. That is a significant state­
ment.

I want to bring to your notice that 
before 1905, if I remember correctly, 
there was no patent in drugs. It 
was in 1905 that Germany discover­
ed Salvarsan to treat slpHills and 
then the drug patents were introduc­
ed and there was commercial exploi­

tation of the patents. What wm  
before a tool for relieving humaa 
suffering Lecame a source of econo­
mic exploitation. You have said that 
after that the number of drug3 has 
increased very much. I would like 
to ask you whether you think it is 
an unmixed blessing that the number 
of drugs has increased. You must be 
well aware that in people's nouses— 
may not be in Britain because there is 
the National Health Service—in India 
and in other countries also, there are 
10 or 15 bottles in the cupboard. 
One doctor says you take this and 
another says, this is not so good and 
you take that. The poor patient does 
not konw what is good and what 
is not good; he is squeezed unneces­
sarily. It is in view of this that 
Norway does not allow more than a 
certain number of drugs to be import­
ed into the country; they have set a 
limit Don’t you think that this busi­
ness of over-stimulation that yo« 
mention is not necessarily in the 
interest of the people In any country? 
Sto many drugs are very similar.

MR. HASLAM: I think, you have 
mentioned a number of problems that 
are exercising the minds of the people 
all over the world. These are prob­
lems which are not going to be solved 
through a patent system. The answer 
to these problems has to be found im 
some other legislation and not through 
patent system; the solutions for these 
really lie elsewhere. The function of 
the patent system is one of economics, 
to assist in the economy of the coun­
try and to promote the commercial 
exploitation of inventions. It has no 
concern with those types of human 
endeavour such as research and *o on 
which do not have economic implica­
tions. Here the area is a limited 
one. I would say that the grant of 
patents on drugs has nothing to do 
with the question of how the drug 
should be manufactured in the coun­
try, under what system it should be 
distributed, what law should govern 
its use and all the rest of it. These 
are matters which can be dealt with 
by other legislations; let us Ukp them



out of the medical field. For instance, 
let us take the case of a patent on 
fire arms; you can have a patent on 
fire arms; but this does not necessari­
ly mean that anybody can make a gun 
and go on firing off in the streets of 
Delhi as he pleases; he must not use 
it to injure the other people; it may 
be subject to laws relating to the pos­
session of fire arms; but these are 
matters outside the patent; the patent 
can only be granted for that parti­
cular weapon to be used in whatever 
way the government of the country 
regulates.

DR. SUSHILA NAYAR: I do not
quite agree with you. The patent 
law, for instance, in India prevents us 
from importing a drug which we may 
be able to obtain for a fraction of 
the price at which those holding 
patents will sell in India. Under the 
present patent law, the Health Minis­
try or the Government of India or 
anybody in India is forbidden to 
import a drug on which the patent 
holding are making as much as 200 to 
300 per cent profit. In Britain your 
Government can import those drugs 
for the national health service. Under 
the circumstances, I do not agree with 
your statement that distribution, 
prices and various other things have 
got nothing to do with patents. Don’t 
you think that it is not in agreement 
with realities, with facts?

MR. HASLAM: The question of 
the price that anybody may or may 
not charge for a particular product, 
is one which could be controlled by 
Government.

DR. SUSHILA NAYAR: How?
You are the only one who has the 
drug and I have to pay the price at 
which you give.

MR. HASLAM: Surely in India
it is not so. No pharmaceutical com­
pany can sell a drug at any price they 
like. The point is this. Control of 
prices does exist in ftidia.

DR. SUSHILA NAYAR: The
patent law prevents it. The znan who 
has the patent charges the price.

MR. HASLAM: I am sorry I
cannot a^ree that the grant of a patent 
gives him any right to charge any 
particular price.

DR. SUSHILA NAYAR: Suppose
you say that it costs 20 pounds. You 
have the patent. How can I say that 
it does not cost you 20 pounds unless 
I get somebody else to make it? 
That is why we have given thi* 
licence of right, so that we can see 
for ourselves what it costs.

MR. HASLAM: Under your pre­
sent law, you can ask for a compul- 
sary\ ,licence under section 23, iand 
one of the considerations in this is 
that the medicine shall be available 
to the public at the lowest price con­
sistent with the patentees’ deriving a 
reasonable advantage from their 
patent rights. There are already pro­
visions whereby excessive price charg­
ing by people can be remedied. You 
have your prioe regulations.

DR. SUSHILA NAYAR: Don't you 
think that the definition of what is 
‘reasonable' may be different with 
different people! Time does not per­
mit me; otherwise, I could give the 
names and other details where pro­
fits of' 250 times or even more art 
made and they justify on the basis of 
expenses on research, this and that. I 
will ask one more question. You are 
aware that the expenses on research 
in a drug industry, on an average, is 
no more than 6 per cent and the ex­
penses on what they call ‘promotion', 
advertisement, etc., are as much 
25 to 27 per cent. Do you think that 
this is reasonable? Do you think that 
it is good that so much money should 
be poured into advertisement which 
leads to perhaps cut-throat competi­
tion on very similar products? It is 
not to the benefit of the people, at any 
rate. I hope, you agree.

MR. HASLAM: You may be quite 
right. All I am suggesting is that if
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there is a problem here, it is not to 
be solved by patent legislation. There 
are many drugs which are not cov. 
ered by patents at all. The question 
is how much we are developing and 
what profit we make. All these things 
apply to all our products whether 
they are patented or not. Many pro­
ducts which we sell in India are not 
patented at alL Mahy of the pro­
ducts are not made by any other firm 
at all. They are perfectly at liberty 
to do bo, but they do not. This has 
nothing to do with patents. With all 
these complexities the drug industry 
it operating. This is an extremely 
complex area which brings the whole 
question of human desire, hum’an 
needs and all this requires controlled 
regulation. All I am saying is that I 
do not think that these problems can 
be solved through patent legislation.

SHRI NAMBIAR: This is one of the
legislations which the Parliament is 
going to bring. This is one of the 
restrictions which we are putting.

SHRIMATI SUSHILA NAYAR: I
hope you will agree that if there are 
more than one source from which a 
person can obtain the products, that 
itself will reduce some of these diffi­
culties to a certain extent, that you 
have mentioned. You will not dis­
agree with the statement, I hope.

MR. HASLAM: No. No. I thinV 
what you have to do is part)*- an 
economic problem on which * cannot 
say anything as I am not an economist 
You will have to find some balance. 
It is my belief that apart from these 
aspects whether it is meeting a human 
need, it has to be soundly and econo­
mically based and if in your opinion 
certain amount of control and limita­
tions on the rights of patentees in the 
drugs field is necessary, I simply want 
to bring to your notice the fact that 
If the economic considerations are 
made unfavourable, then you do 
not assist yoar own drug industry to 
develop and produce its own drugs. 
It is my contention that the Patent 
Law is one of the meant by which the 
development of technology that you

want and I want in India to happen 
will happen. And this weakening of 
patent rights will in fact amount to 
dilution of interest, dilution of efforts 
in the phamaceutieal field

I think where I disagree with you is 
simply on the question that you are 
contending that the restriction of 
patent rights will have a beneficial 
effect My opinion is that the same 
object which we want to achieve 
would not be achieved.

SMT. SUSHILA NAYAR: Do you 
agree that economic laws and indus­
trial development is ultimately aimed 
at providing certain human needs 
and human values have to be res­
pected, perhaps to a greater extent 
than the economic values. The third 
point is that the Patent law is likely 
to serve the objective that we have. 
But you will agree that we are the 
better judges of our position in India 
than you can be. After all your in­
terests are primarily the interests of 
the drug industry whom you rep­
resent.

MR. HASLAM: I do not differ from 
you and I am not in a position to 
prescribe any solution for India’s pro­
blems.
SHRI PARTHASARATHY: I do not 

want to go into details. Under claus­
es 87 and 88 of the present Bill an 
applicant makes an application for 
securing the compulsory licence 
right. Is it your recommendation that 
Government should have the right of 
screening the applicants to see whe­
ther they are genuine, whether they 
are solvent or effective of producing 
the same patents that we are not ex­
ploiting before. I go there and ask 
for a compulsory right of licence. 
Now under this clause I automatically v 
get the right. But would you not 
suggest that thi8 right cannot create 
automatically but it can be screened 
by the Government or any other 
agency appointed by legislation to go 
into the question of efficiency of the 
man or solvency of the man and whe­
ther he has the capacity to undertake 
this.
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MB. HASLAM; I think there can 
be certain disadvantages in the free* 
tom  with which people can get licence 
under patents. This can have an ad­
verse effect. In my country under 
Section 41 of our Act which corres­
ponds to Section 23(c) of the present 
Indian Act* we have had a large 
number of licence applications parti­
cularly in the last few year* and of 
this a very large proportion have 
teen complied with. We found that 
two companies recently have com­
pletely gone into liquidation and the 
Manager <>r Director of these com­
panies has left the country and the 
companies have gone bankrupt. I 
am not saying that all applicants tor 
compulsory licences are of the same 
kind. There are very reputable com­
panies. What I say is that this inci­
dent in the UK particularly shows 
that the too free licensing of patent* 
san be a great attraction to people 
who are not serious in their business 
kitentions and can have as many dis­
advantages as it can have advantages.

SHRI PARTHASARATHY: Do you 
think there should be distinction in 
the term with regard to chemicals, 
drugs and foods? There are two dis­
tinct terms: one for 10 years in the 
ease of drugs and chemicals and an­
other 15 years or 14 years in the case 
of certain others. Are these distinc­
tions obtaining in other countries? Is 
ft good?

MR. HASLAM: One of the South 
American countries has short term for 
patents. This is the only country in 
the world which I think makes any 
distinction in the term of patents for 
one class of technology as against an­
other. In my view the 10 year term 
Is not adequate in the pharmaceutical 
field, taking into account the long 
time which it takes to develop the 
drug. That is my view.

SHRI PARTHASARATHY: You
want one term for all products, in­
dustrial, chemical or whatever it is.

MR. HASLAM: Yes.

SHRI PARTHASARATHY: You
mentioned about weak patent law. 
What does it mean? Do you think 
the present Bill is a weak patent law 
or a strong patent law?

MR. HASLAM: That is a jargon 
which I tend to use which may not 
always be clear. What we mean by 
a strong patent law is one which 
gives the patentee rights which he 
can enforce and which gives him pro­
tection without restrictions and with­
out obligations. In this term ‘strong* 
is that of using the word in the sense 
it is used in the United States where 
tfie patentee is granted patent for 17 
years from the time it is used. It is 
not subject to any renewal fees, any 
compulsory licensing whatsoever and 
the patentee can if he wishes sit on 
his inventions and do nothing with it 
and nobody can stop him. In drugs, 
he gets complete monopoly over the 
drugs. We in the British Common­
wealth are all agreed that there must 
be some restriction on the obligation 
of the patentee to work his invention. 
If he does not do so the people should 
have a right to step in. We, m the 
U.K., have Section 41 corresponding 
to your present Section 23 (CC) 
which allows the compulsory licens­
ing for drugs although it 13 the 
opinion of the pharmaceutical Indus­
try that this section certainly in the 
U.K. has outlived it3 usefulness. It 
was all right when it was first put in. 
But the circumstances have so chang­
ed now that it is not applicable now* 
What I mean by the weak patent law 
is the addition of still further res­
trictions on the riffht of the patentee. 
You” Clause 48 allows for the import­
ation by the Government. It takes 
away part of the patentee's right, and 
the automatic licences. Each one o f 
these steps, accumulating in each 
case, take a bit away from the 
patentee. That is what I meant by 
saying so.

SHRI PARTHASARATHY: They
are capable of improvement. Gov­
ernment would step in in emergency*

MR. CHAIRMAN: One point is agi­
tating us. Apart from the price we



find that Airing th» last 20 years 00
per cent of the patents are taken by 
foreign collaborators. After taking the 
patents they do not exploit it. There 
are no facilities given to our research 
people. That is one thing that wc are 
hesitating about this license of right. 
The price aspect of course is there. 
Our scientists find that they are ob­
structed by the patent already taken 
out by some company. They go on 
paying the fees but they do not exploit 
it, may be, on economic reasons; may 
be for some other reasons. But what­
ever it is, it is an obstruction to our 
own scientific organisation. What have 
you got to say with regard to these? 
This is directly related to our license 
of right. It is not necessary for fixing 
the price only. It is also for helping 
eur own people to go ahead with the 
research. We are very much worried 
about it.

MR. HASLAM: I am not sure about 
your existing law but it is certainly 
a general provision of patent lawn 
that a patent cannot be directed to 
prevent research and development 
activities. For making a substance, 
anybody in the laboratory can repeat 
that experiment and improve up­
on it and develop it and so on and 
research and development can never 
be hindered by the existence of 
patents.

MR. CHAIRMAN: Our experience 
such patent is that our students 
cannot go beyond a certain point. They 
are obstructed because patent has been 
granted to a foreign company. How 
to get out of this difficulty? What 
would you suggest?

MR. HASLAM: There Is a section in 
the present law___

MR. CHAIRMAN: They can evolve 
certain processes. But they find there 
is already a patent. So they cannot 
exploit it. The patentee is not exploit­
ing it for commercial purposes. This 
is the position. This is contradictory.

MR. HASLAM: This is something 
which can be dealt with even under

present legislation, by Section 20 or- 
23 (CC). The same conditions are put 
in your Bill in Section 84. We have* 
it in the UK Act. It can arise in any 
^country. You have this in your 
present Bill.

MR. CHAIRMAN: Automatic license 
of right is not necessary when we have 
compulsory license. That is what you 
say. But it is a very mild one. Auto­
matic license will at least put the 
patentee on the guard. He will see 
to it that he will not obstruct indigen. 
ous researches.

MR. HASLAM: I think this ques­
tion of obstructing researches is a bit 
of a bogey because in my experience 
it does not exist. Nobody in his senses 
would want to use his patent in such 
a way as to restrict the development 
of economy or the chance of another 
person's invention.

MR. CHAIRMAN: Thij is a problem, 
faced in many countries. We have 
been facing it during the last 20 years. 
This arrangement is not very encou­
raging for us in the field of research: 
in pharmaceuticals. I am not raising 
the emotional questions of price or 
property.

MR. HASLAM: We have in our*
Act—I think it is part of your Bill 
also, but I am not sure whether it is in 
your existing Act—a provision which 
says that if somebody has a good in­
vention which falls within the terms 
of the already granted patent, then 
that person can demand a license from 
the owner of the patent for using that 
patent for improving his own inven­
tion.

DR. VEDARAMAN: It is in Clause 
48 (d) in the Bill and in Section 22. 
of the old Act.

MR. HASLAM: This exists in the
U.K. law and it exists in the laws of 
most countries. This is a recognised 
situation and it is dealt with by the* 
right of the second inventor to get ft 
license from the first patentee for the? 
improvement of his invention.
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SHRI C. ACHUTHA MENON: In 
.-spite of the existence of a patent law 
in India during the last 100 years,

. there has not been much of a develop­
ment in the field of invention either 
in the industrial or pharmaceutical 
sector. One of the reasons for having 
this Bill is, as the Chairman has told 
.you, that the existing law, instead of 
acting as an encouragement in the 
development of indigenous industry, is 
on the other hand having adverse 

-effects. This has been our experience. 
What would be your reaction to the 
suggestion to do away with the patent 
law in our country?

MR. HASLAM: I would like to 
question the correctness of that 
thought in your question that the law 
as it exists at the moment has failed 
to provide any development in the 
field of inventions in India.

SHRI C. ACHUTHA MENON*. In 
Italy they have done away with the 
patent law.

MR. HASLAM: I think it is very 
easy to say that the patent law has 
obstructed development of research or 
inventions. In fact it is not due to the 

.patent law. Many factors economic, 
political and social factors—are res­
ponsible for it. In India especially 
there are so many factors. It is un­
fair to blame the patent law.

YSHRI C. ACHUTHA MENON: You 
cannot argue for the existence of a 
strong patent law because in your 
view a strong patent law is one of the 
elements which encourages develop­
ment in industry. That is what yon 

.said.

MR. HASLAM: To turn round i*nd 
say that the patent law is responsible 
for all the ills is not fair. My argu­
ment is that one has to be very care­
ful before coming to that conclusion. 
It will require a deep analysis of the 
situation before making such remarks. 
I think Italy's experience has shown 
to everybody whet can happea by

removal of patent laws in one specific 
area. Italian industry has produced 
very few developments and prices 
are certainly not remarkably distinct 
from the prices elsewhere in the 
world. What the Italians hoped to 
achieve by liberalising their patent 
law in the pharmaceutical field have 
not been achieved by them.

SHRI C. ACHUTHA MENON: I
would draw your attention to certaim 
observations made by the Kefauver 
Committee of the U.S.A. You are 
aware of the report submitted by 
them. In that Teport, this sentence 
occurs;

The conclusion would appear to 
be warranted that in this indus­
try, the mere existence of patent 
protection is not a guarantee of 
invention, nor its absence much 
of a barrier.

MR HASLAM: The last part is 
not being followed by the United 
States Government. It continues te 
give patent protection for pharmaceu­
ticals. I think it is worthwhile to say 
a few words on the first aspect of it 
because here again one can have a 
wrong conclusion. It has been said— 
various figures have been given—that 
90 per cent of the patents are not 
worked in India. I don’t know whe­
ther this figure of 90 per cent is really 
true or not. But it is true that cer­
tainly a large proportion of granted 
patents are not worked. But you 
have to realise why this is so. It does 
arise from the fact that an inventor 
has to file a patent application and 
take out a patent before he knows 
whether his invention is really going 
to be put into commercial operation. 
It might take longer to develop it te 
a commercial stage than it takes for 
the patent to be granted. A patent or 
invention may take a veTy long time 
to be commercially exploited. In the 
beginning of this century there were 
many suggestions for long playing 
gramaphone records. Until the new 
plastics were developed these inven­
tions could not be put into effect 
Those inventions died on the way*
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Many inventions are hopes and aspi­
rations and bright ideas, but eventual­
ly they collapse under their weight; 
they are not just good enough. You 
will never find that under any system 
100 of the granted patents are exploit, 
ed. But this is no harm. These bright 
ideas are published in papers for what 
they are worth. They may be picked 
up later or neglected. Except for the 
fact that a lot of paper has been con­
sumed, there is no harm in that. It 
is better to have a certain amount of 
flexibility and to allow these sort of 
things to happen.

SHRI SRINIBAS MISHRA: Sup­
posing there is no patent law In the 
United Kingdom, would the inven­
tions still be the property under the 
common law?

MR. HASLAM: Not as we under­
stand it under the Patents Act.

SHRI SRINIBAS MISHRA; What 
according to you are the principles for 
determining the quantum of royalty 
to be paid for the patentee?

MR. HASLAM: This is something 
very difficult to answer.

SHRI SRINIBAS MISHRA: Some 
broad outlines.

MR. HASLAM: There are so many 
factors in this. Earlier on I mention­
ed one or two. One is the strength 
of the patents, that is to say. does it 
cover a good invention and Is it free 
from the likely attack under the 
clauses of the Acts which provide for 
revocation of the patent in the Courts. 
This is one thing. Secondly, there is 
the likelihood of commercial returns, 
commercial success on the product it­
self. Thirdly, there is the competition 
already existing in the market. There 
is the amount of money that the 
patentee has or has not spent on 
developing the invention. For exam­
ple, in our field where the patentee 
has got a fully-developed product and 
can give us everything including all 
the medical data, then naturally that

patent would fetch a fairly high royal­
ty. On the other hand, if a patentee 
came to us with his patent and said: 
“look, I have done this work and 1 
am also sure that this substance might 
be very useful, but I cannot prove It 
and I have not got that much facility, 
will you take it and develop it” , in 
this case all the subsequent work of 
development will have to be done by 
us and naturally the royalty will be 
low; the major expenditure in deve­
loping it will have to be met by us. 
These are the considerations. I can 
only speak about the industry in 
which I have been operating. In other 
industries other considerations will 
play.

SHRI SRINIBAS MISHRA: In J. A. 
Geigy S.A's Patent case the royalty 
was fixed by the Court at 18 per cent; 
that was on the cost price. Do you 
know what amount of royalty was 
fixed in 1967 in Patchett’s Patent case 
by the High Court and the Court of 
Appeal?

MR. HASLAM: In Canada?

SHRI SRINIBAS MISHRA: That
was in the United Kingdom.

MR. HASLAM: I am sorry I don’t 
know off hand. But I will let you 
have this information.*

SHRI SRINIBAS MISHRA: It has 
been referred to in the paper supplied 
by your Chartered Institute of Patent 
Agents, but it has not mentioned the 
amount of royalty.

MR. HASLAM: If this information 
is available I will let you have it.

SHRI SRINIBAS MISHRA: You say 
that our Patent Bill is weaker. Is 
that your view?

MR. HASLAM: Yes.

SHRI SRINIBAS MISHRA: All the 
clauses that you attack as tending to 
its weakness are taken almost entire­
ly from your Patent Act of 1949.

Vide Annexure at page. 86. 
1006 (E) LS—6
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MR. HASLAM: No. Sir, not all of 

them. If I may call it the worst flec­
tions, Sections 87 and 88 have no 
parallel in t>ur Act at all.

SHRI SRINIBAS MISHRA: You
please take your Act. Section 35 of 
your Patents Act of 1949—Licences of 
Right: I am reading the first three 
lines—At any time after the sealing 
of a patent the patentee may apply 
to the comptroller for the patent to 
be endorsed with the words “licences 
of right” and where such an applica­
tion is made, the comptroller shall 
notify, etc. etc. Let us come to Sec­
tion 37—compulsory endorsement: At 
any time after the expiration of three 
years from the date of sealing of a 
patent, any person interested may 
apply to the comptroller upon any 
one or more of the grounds specified 
in the next following sub-section for 
a licence under the patent or for the 
endorsement of the patent with the 
words “licences of right.” Then Sec­
tion 38—Provisions as to licences un­
der section 37. Section 39: Exercise 
of powers on applications under sec­
tion 37. This also speaks of the same 
thing. Section 40: Endorsement, etc. 
on application of Crown. A special 
provision is there. Section 41: Inven­
tions relating to food or medicine etc. 
Without prejudice to the foregoing 
provisions of this Act. where a patent 
is in force in respect of (a) a subs­
tance capable of being used etc. etc. 
and (b) any invention, etc. etc. the 
Comptroller shall, on application 
made to him by any person interested, 
order the grant to the applicant of a 
licence under the patent on such terms 
as he thinks fit unless it appears to 
him that there are good reasons for 
refusing the application.

Only on this basis we have provid­
ed for licence of right in our Bill.

MR, HASLAM: Your provisions are 
not on the same basis. Section 35 of 
the U.K. Act says that the patentee 
may apply to the Comptroller for the 
patent to be endorsed. In other words, 
it is a voluntary act on the part of the 
patentee. It. is in fact saying to the

public “please come along and take a 
licence.” But in your section 87 you 
say that notwithstanding anything 
contained in this Act every patent 
shall be deemed to be endorsed with 
Licences of Right.

SHRI SRINIBAS MISHRA: What 
about section 37?

MR. HASLAM: Section 37 does not 
say every patent. It says that any 
person interested may apply to the 
comptroller for a licence or for the 
endorsement. But you say that every 
patent shall be deemed to be endorsed 
with Licences of Right. Here it is a 
very different situation. There it just 
happens and nobody has to do any­
thing about it.

SHRI SRINIBAS MISHRA: What 
about section 41?

MR. HASLAM: Having gone that 
far to endorse every patent with the 
Licences of Right, of course you don't 
need now to have a special section 
like 41 because you have already done 
that and a lot more in Section 87. 
That is why you don’t need a corres­
ponding Section for 41.

SHRI SRINIBAS MISHRA: Accord­
ing to you, the only difference between 
our provisions and your provisions is 
that under your Act after the sealing 
of a patent' at any time a patentee may 
apply to the comptroller for a patent 
to be endorsed with the words “licen­
ces of right” , whereas our Bill pro­
vides that there should be automatic 
endorsement of licences of right. That 
is not a very serious difference.

MR. HASLAM: That is all the 
difference in the world.

SHRI SRINIBAS MISHRA: Accord­
ing to your memorandum, section 41 
has been rarely applied in the U.K. 
After the decision in the House of 
Lords in Patchett's case many appli­
cations under section 41 have been 
withdrawn excepting only 9. The ex­
traordinary provisions in the Indian 
Bril also will have rare application.
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MR. HASLAM: The actual number 
of times that this Section is used in 
the Courts is not necessarily an indi­
cation of its effect on the general busi­
ness of licensing patents. Section 37 
has been very seldom brought into 
effect directly, i.e., very few applica­
tions have been made to the comp­
troller for licence under this section, 
Nevertheless, its very existence has a 
very big effect on the way in which 
licence negotiations are conducted. 
Supposing one company is applying to 
another voluntarily for a licence, the 
company applying knows that if the 
patentee company is very harsh, even 
then it can get a licence because the 
applicant can go to the comptroller. 
This has a very big effect in negotia­
tions.

SHRI SRINIBAS MISHRA: Under 
your Defence Contract Act, there is a 
provision that for the purpose of 
defence the Crown can use any inven­
tion without paying any compensation. 
Is this correct?*

MR. HASLAM: I am not entirely 
familiar with this.

SHRI SRINIBAS MISHRA: You
have a look at this and answer this 
question. Your Sainsbury Committee 
remarked that the patent period now 
granted, i.e. 16 years is, rather too 
long. They felt that this could be 
shorter. As we have been for the last 
100 years following your ideas, we 
have reduced it from 16 tq 14.

MR, HASLAM: While the Sains­
bury Committee made some observa­
tions about patents, it has really left 
the whole question to the later formed 
Banks Committee, which is at the 
moment investigating the patent law 
of the country right from one end to 
the other. This question of term of 
the patent is naturally one which this 
Committee will consider; whether they 

 ̂wil] accept the Sainsbury Committee 
 ̂recommendations or not, I just don’t 

-know. The whole deliberations

are at a very early stage. Much evi­
dence has gone into the Banks Com­
mittee. I believe they are now having 
some oral hearings. But, it is unlike­
ly that their report will issue till at 
least the end of this year. So, the 
whole matter is still being considered.

SHRI SRINIBAS MISHRA: Three 
more short questions. Will the know­
how be transferred as a result of 
granting patents? Supposing we 
grant patent to some company, some 
inventors in another foreign land, will 
that also necessarily imply transfer 
of knowhow to this country?

MR. HASLAM: Not necessarily. This 
is a matter whether the licencee wants 
the knowhow or not. One can have 
everything from what is termed in 
legal language a bare licence that is 
to say: the patentee merely says: I 
give you licence and you give us so 
much royalty. The cost of technical 
knowhow, the training of personnel 
etc.

SHRI SRINIBAS MISHRA: The cost 
is the question. While granting com­
pulsory licence, will it also include 
the power of importation?

MR. HASLAM: I think not. Under 
Section 37 of our Act corresponding 
to section 20 of the Indian Act., the 
aim is to develop the industry in the 
country. The importation is naturally 
something which deprives the coun­
try's industries. The right to import 
under compulsory licensing is really 
self-defeating.

SHRI SRINIBAS MISHRA: Accord­
ing to your Chartered Institutes of 
Patent Agents, this compulsory exis­
tence of such a provision as compul­
sory licences has an incentive for the 
exports of a country. Are you of the 
same opinion?

MR. HASLAM: Yes.
SHRI SRINIBAS MISHRA: Regard, 

ing thfe definition of invention, would 
you like to include the new use of an 
already known substance in the deflnu 
tion of invention you would not?

I— :— r ------------------------------------
I Vide Annexure at page '86.
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MB. HASLAM: I think in certain 
circumstances the new use of a known 
substance can be a very valuable con­
tribution to the technology and in cer­
tain circumstances could be the sub­
ject of Patent rights. This is an ex­
tremely complex question. The law 
of different countries varies enor­
mously. In some countries, including 
the U.K., for instance, they take a 
different view as regards the use in 
medicine.. . .

SHRI SRINIBAS MISHRA: I will 
give you an example. *Raolofila Ser­
pentina* was used in this country for 
snake bite. Now it is being used for 
blood pressure. Can any country by 
legislation prevent the use of a subs­
tance itself for blood pressure by 
granting patent to persons who are 
using it for blood pressure?

MR. HASLAM: The use of the same 
substance in the same preparation for 
another medical purpose is not paten­
table in the U.K. The only place 
where this is patentable is the United 
States.

SHRI RAGHUNATH REDDI: Is the 
U.K. likely to join the Patent Co­
operative Treaty? What are the ad­
vantages therein?

MR. HASLAM: Everything is being 
done to make it possible for the U.K. 
to join this Patent Cooperative Treaty 
and many are greatly interested in it, 
as we see in it the possibility of over­
coming some of the weaknesses in our 
Patent system in the way of the exa­
mination and solving some of the prob­
lems that exist with the ever increas­
ing number of patent applications 
that are being filed and have to be 
examined in the Patent office, and 
achieving greater uniformity of patent 
procedure between one country and 
another.

SHRI RAGHUNATH REDDI: The 
United Nations made a study under 
item Transfer of Technology in differ­
ent countries. They made an obser­
vation at page 49, Para 304___

MR. HASLAM; I think that is re­
ferring to the sort of limitations that

exist already in the Indian Act arid* 
exist in the U.K. Act.*

SHRI RAGHUNATH REDDI: What 
I want to bring to your notice is that 
this type of legislation has been re­
sorted to by a number of countries. I 
do not think the Bill is drastic. In 
the Model Law also similar provisions . 
have been made from which an infer­
ence can be drawn that what we are 
doing is more or less on par with the 
modern development in various coun- ' 
tries. v

MR. CHAIRMAN: Now, my last 
question is that so far as licence of 
right is concerned, the concept ?s al­
ready there. Somebody has to apply 
to get it. I quote from section 45 of 
Model Law for Developing Countries 
on Inventions: ‘This system may be 
specially attractive to developing coun­
tries because once a patent is thrown 
open to licences of right it will no 
longer depend on the will of the 
owner of the patent whether the pat- , 
ent will be exploited in the country: 
anybody can obtain a licence and on 
the basis of that licence, work the 
patented invention in the country or 
import into the country the patented 
product (or the product manufactured 
by a patented process).”

Can you have a basic objection to 
the licence of right which we have 
now contemplated in the Bill?

MR. HASLAM: My view is that this 4 
paragraph is more attractive to the 
idea of getting individual inventions 
worked in a country rather than the . 
much deeper problem of general, ad­
vanced technology and the develop­
ment of the country’s industry in the 
broadcast sense. My own feeling is 
that in a country like India which has 
enormous potentialities these consi­
derations do not apply.

MR. CHAIRMAN: We have restrict, 
ed it only to the pharmaceuticals.

SHRI HASLAM: 'Production of
chemical substancc including alloys’— 
that brings in every chsmical. So, you

*Vide Annexure at page 86.
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ai e opening not only the drug field 
hat the whole of the chemical field.

MR, CHAIRMAN: Supposing taking 
voar view into consideration, we omit 
clause 3, it will help our immediate 
need in the light of the observation 
as I have pointed out.

SIIRI HASLAM: This particular
point, I feelf has gone rather too far. 
Jt is very difficult to generalise. The 
BIRPI Report said that it could not 
solve the problem in a general way. 
It would apply to small African ter­
ritories rather than to India. India is 
far more developed industrially. She 
has two kinds of industry. India is 
not an undeveloped country—she may 
be underdeveloped or have need of 
developing. India has resources and 
I would not think that it is in the

interest of India to go further along 
the path on which they have already 
gone. Let us have a strong system 
which is in India’s interest to progress 
along this line. That is my opinion.

SHRI SRINIBAS MISHRA: Do you 
remember the question? Will you 
send the reply?

SHRI HASLAM: Yes.

MR. CHAIRMAN: We thank you, 
Shri Haslam, for coming all the way 
from England to our Country and 
giving this evidence before this Com­
mittee. We hope the Committee will 
take it's due consideration.

(The witness then withdrew.)

(The Committee then adjourned.)
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Telegrams: TABLOID LONDON, 
TELEX

14th March, 1909

Shri M. C. Chawla,
Deputy Secretary,
Lok Sabha Secretariat,
Parliament House,
New Delhi,
India.

Indian Patents B ill. 1967

Dear Sir,

During my evidence on January. 21st 1969 I was asked certain questions on 
which I promised to give information later. I am now replying to these questions
as far as possible and I shall be glad if you will convey my reply to the Chairman.

1. Shri Srinibas Mishra (page 86 supra) asked what was the royalty fixed in 
the case of Patchett's patent.

Answer. The royalty was fixed <at 5 per cent (see 1967 Reports of Patent 
Cases, at page 248). This is an example of the “bare licence” case which I refer­
red to earlier in my evidence.

2. The same member asked about the Defence Contracts Act 1958 (page 83 
supra). Section 1 of this Act amends subsection 6 of Section 46 of the 
Patents Act 1949. This Section 46 deals with use of inventions for the services of 
the Crown, and original subsection 6 dealt with the use of inventions needed to 
supply defence materials to governments with whom the U.K. has agreements, 
and specified that use for such purposes shall also be regarded as being for the 
services of the Crown. As now amended by the Defence Contracts Act, the 
United Nations brought in and it also gives the Government the right to use 
designs, copyright material, drawings and other information relevant to an inven­
tion which becomes subject to an order under Section 46(1).

The member suggested that in the Defence Contracts Act “there is a provision 
that for the purposes of defence the Crown can use any invention without pay­
ing any compensation” . I respectfully beg to disagree with him, though I must 
say that Section 1 of the Defence Contracts Act is by no means easy to interpret 
I am quite sure, however, that no patented invention can be used hv th* Crrmm
without compensation. Dy wn

3. Shri Raghunath Reddi asked (page 84 supra) about the United 
Nations report “The role of patents in the transfer of technology to developing

R. F. Haslam, A.R.C.S., II. Sc. 
Chartered Patent Agent
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countries”—page 49, para 304. I will quote this paragraph for the sake of 
clarity: —

“In the third place, in countries where development of technology and 
rapid spread of original experience are so crucially important, great 
care must be taken that the patent system should not be used to 
retard and block local production and invention rather than pro­
mote it. In spheres of production vitalto the national interest and 
the development of special resources, or to public health, limitations 
on patentability or provision for limiting the scope of the patent 
grant by special working or compulsory licensing in the public inter­
est are natural, as is evidenced by the presence of such limitations 
in the legislation of many countries” . (My underlining).

The crucial words are, in my opinion, those underlined. This study is a quite 
general One and not make with reference to any particular patent system. My 
interpretation of this passage is that it is a warning that dangers may arise if the 
patentee is given an unfettered monopoly, as for example in the U.S.A. But in 
both the U.K. and the present Indian Patents Act obligations are put on the 
patentee to work his invention in the country as far as is possible, together with 
penalties if he does not. In my evidence I expressed the opinion that the 
existing provisions went for enough, that Section 23CC ( = Section 41 of the U.K. 
Act) was an anacronism, and that the provisions of the present Bill went too far 
and would fail to achieve the aim of the United Nations report.

Please let me know if I can be of any further assistance to the Committee.

Yours faithfully,
~ , R. P. Haslam.
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W it n e s s e s  E x a m in e d

I. Swiss Society of Chemical Industries, Zurich, Switzerland Mr. 0. H. 
Nowotny.

II. Prof. Dr. A. Kraft, Department of Law and Economics, Johannes Guten­
berg University at Mainz (W. Germany).

I. Swiss Society of Chemical Industries, Zurich, Switzerland.
Spokesman:

Mr. O. H. Nowotny.

MR. CHAIRMAN: Mr. Nowotny,
you will have to give a brief sum­
mary of what you have stated in your 
memorandum. You have divided it 
into two parts, general observations 
and specific points.

Please note that your evidence is 
liable to be made public; therefore, 
nothing remains secret. If, however, 
you want that any portion of your 
statement is not to be used publicly, 
you will have to make a request for 
that; but that again is dependent on 
whether it can be allowed or not.

Please also give an introduction 
of yourself.

MR. NOWOTNY: Mr. Chairman
and hon. Members of the Joint Select 
Committee, on behalf of the Swiss
Society of Chemical Industries, I 
would like to thank you for having 
invited us for oral testimony.

The Swiss Society of Chemical In­
dustries was founded in 1882 as a 
private non-profit-making association 
comprising today practically all, that 
is, over 200 Swiss chemical and P h a r­
maceutical manufacturers and dealers.

You have before you our written 
statement submitted to you on Octo­
ber 24, 1968 in which we have pre­
sented in some detail the reasons why 
we object to certain clauses of the 
Patents Bill, 1967.

Because of the limited amount of 
time available for discussing our 
mutual problems, I shall not re-read 
our written statement but shall mere­

ly emphasize its most important as­
pects. In addition, I would like to 
bring a few points to your attention 
which should help us to see the things 
we are talking about in their proper 
perspective.

I wish to underline that in all my 
explanations I snail restrict myself 
to the effects of some of the pro­
posed changes in the Indian patents 
law on the pharmaceutical industry. 
My reason for doing so is, of course, 
that drugs are particularly discrimi­
nated against by many of these pro­
posed changes and that their patent 
protection is to be weakened more 
than that of most other groups of in. 
ventions for which patents might be 
granted.

In our written statement, you will 
see, we have enumerated three reasons 
why we believe that patent protec­
tion for drug;s should not be reduced 
from its present duration of 16 years 
to the considerably shorter period of 
ten years.

Firstly, we have supplied you with 
a representative sample of some 30 
countries which shows that patent 
protection in most nations is granted 
today for a duration of 15 to 20 years 
from the date of application. At a 
time when international co-operation 
is more important than ever before 
in order to help each country achieve 
the best possible standard of living 
and when many nations, for the sake 
of such increased co-operation, are 
trying to standardise their patent 
laws around a commonly acceptable 
denominator, it would seem highly
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regrettable if India would decide to 
step out of line and walk away in 
exactly the opposite direction.

Secondly, we have drawn your 
attention to an international study 
oy the Organisation tor Economic Co­
operation and Development, the 
well known OECD, headquartered in 
i^aris, wfrere it is shown tiiat ior 
mfcjor innovations the average time 
span irom discovery to large scale 
acceptance is today generally assum­
ed to be 15 years. Because innova­
tions in the drug field must since 
several years meet particularly severe 
standard in respect to their safety 
and efficacy, the average time span 
irom discovery to commercial success 
ior drugs alone iB likely to be above 
the just mentioned average for all 
major innovations. This truth has, in 
iact, already been recognised by a 
number of countries which are now 
trying to increase their patent pro­
tection to 20 years.

Thirdly, we have quoted to you 
from the so-called Hinchliffe Report 
which wfes published by the British 
Ministry of Health in 1959, where it 
says that “really outstanding drugs 
are still very few in number and if a 
firm makes one major advance in 10 
to 20 years, it is doing very well.” 
As can be seen from the declining 
number of drugs containing new che­
mical substances, which are coming 
to the market each year, the chances 
of shortening the average time span 
of 15 years between major advances 
must have actually worsened during 
the past decade.

Because it is an established tact 
that pharmaceutical manufacturers 
conducting their own research de­
pend to a large extent on their major 
advances to finance their research ac­
tivities and to provide the necessary 
funds in order to meet the rising de­
mand, it would be most unfortunate 
if patent protection would be short­
ened. The research-based drug 
houses must be able to count on a 
fairly stable income if they are toj

conduct their research efficiency. A 
company requires many years to 
build up a competent rese&rch team 
and it would be most unfair to the 
scientists it employs if their liveli­
hood would be threatened in more or 
less regular intervals because of 
excessive ups and downs in their 
employers* income.

This is no mere theory. It actually 
happened just recently to an Interna­
tionally known American drug 
manufacturer whose patent protection 
on its major advance expired before 
he had come up with another to take 
its place. The resulting drop in in­
come was quite dramatic. Within two 
years net profits after taxes declined 
by more than 33 per cent and the 
company had to curtail its research 
activities and actually to dismiss 
some of its scientists. This has hap­
pened in the United States where 
patent protection is granted for 17 
years. Imagine how many more cases 
like that would occur i£ patent pro­
tection was dropped to merely ten 
years.

Nowaday^ we hear so much about 
the responsibility of the drug indus­
try to the public. But responsibility 
is not a one-way street. The public 
in return has tolso a responsibility to­
wards its scientist* on whose crea­
tivity it has always depended so 
much. A scientist working in the 
field of drug research must some­
times commit 5, 10 or even 15 years 
of his life to solve just one problem 
effectively. In order to do so he needs 
peace of mind and should not have 
to worry about the security of his 
employment. He should not even 
have doubts fcs to whether or not the 
necessary funds will be forthcoming 
to let him carry out his project to the 
very end.

There is nothing more demoralising 
to a scientist than to have his pro­
ject stopped half-way through tor 
lack of funds. A good scientist can 
accept defeat. He c&n accept nature's 
‘No’ to the ways he has chosen. He
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will rise from such a defeat and try 
out new ways to arrive at his aim. 
But his creativity may be crippled 
for ever if he is forced to attack each 
new project half-heartedly knowing 
that financial support might easily 
come to a halt before his work has 
been completed. It is the responsi­
bility of the public to see that as 
little a9 possible is wasted of this 
precious resource called human crea­
tivity. The bet way to do this is to 
give generous protection to new in­
ventions. In this way, the public can 
never lose. It pays only when the 
results have been achieved.

On top of the three reasons we have 
given in our written submission in 
order to prove that patent protection 
should not be shortened but lengthen­
ed, I would now like to add a few 
figures which, I believe, will illus­
trate to you even more convincingly 
why present patent protection for 
drugs can be considered barely suffi­
cient.

First of all, industry experience 
shows that 6 to 8 years are required 
from the moment the patent for a 
new active substance is filed until 
this very su6stance can be put on the 
market in the form of a finished spe­
ciality. A drug marketed today must 
pass extensive toxicological and cli­
nical tests to assure its safety and 
efficacy and, with requirements in 
both areas rising, this time-lag bet­
ween invention and introduction can­
not be compressed but is likely to 
grow even bigger in the future. 
Following introduction, a drug then 
usually has to sustain losses for 2 
to 4 years until the initial heavy out­
lays to make the new drug and its 
qualities known to the medical pro­
fession can be reduced and sales of 
the new drug have reached the poten­
tial which was projected. Then, an­
other 1 to 2 years are usually neces­
sary to recoup the losses made during 
the first 2 to 4 years following intro­
duction.

All in all, therefore, 9 to 14 years 
are likely to elapse for a drug from

the day when the active substance it 
contains was patented until the drug 
actually starts to improve the finan­
cial condition of the patent holder. 
Under the present system, therefore, 
only 2 to 7 years are left for a drug 
to help financing the patent holders' 
continued and increased research 
efforts and to provide the funds for 
any necessary expansion of the busi­
ness.

When you consider what has been 
said before, namely, that major ad­
vances for an individual drug firm 
rarely occur more frequently than 
once in every 10 to 20 years, you can 
see that even under the most opti­
mistic assumptions, a company must 
expect to experience at least a few 
years where it has no patented major 
advance on the market. This is why 
several countries, conscious of the 
desirability to stabilise the earnings 
in highly research-oriented indus­
tries, are now intending to expand 
their patent protection up to 20 years.

I would also like to draw the Com­
mittee’s attention to at least two 
effects a shortened patent protection 
would have on India’s pharmaceuti­
cal industry in the public sector. 
Firstly, the public companies, where 
millions of rupees have already been 
invested, are using less advanced 
technology than the private, mostly 
foreign-owned companies, and are, 
therefore, likely to have a greater 
time-lag between invention and in­
troduction of a new drug which, with 
decreasing patent duration, would 
put them at a proportionately greater 
disadvantage vis-a-vis their private­
ly-owned competitors. Secondly 
shortening of the patent duration 
would cut down the number of years 
during which Indian inventions in 
the drugs sector could collect royal­
ties from foreign licencees. This 
seems most undesirable at a time 
when the first Indian research efforts 
in the drug filed are bearing fruit.

I do not think I am going too far 
when I state that those who advocate



92

* reduction of patent protection lor 
or ugs in India to merely 10 years are, 
xii ei^ect, saying, ‘ Whatever our own 
scientists engaged in drug research 
may find, it cannot be worth as much 
as any ol the foreign inventions; 
therefore, we can afford to give it a 
lesser protection” . This attitude, of 
course, is only half-way down the 
road to complete patent abolition 
which then, in effect, means: “We do 
not need any protection because our 
own people will never find anything 
worth protecting ” To close this 
chapter on “patent duration” , I can 
only say that I do not share this in­
direct expression of disbelief in the 
creative capacity of Indian scientists.

Let me now turn to an equally im­
portant point, namely, the 4 per cent 
royalty which the Patents Bill en­
visages as maximum compensation 
for any compulsory licences which 
might be granted. Instead of merely 
telling you that this is too little, I 
think, it is worthwhile to illustrate 
with actual figures why a 4 per cent 
royalty of “the net ex-factory sale 
price in bulk of the patented article” 
is indeed equivalent to expropriation 
without compensation.

It is sufficient to take a quick look 
at the cost structure of the pharma­
ceutical industry as we have presen­
ted it in our written submission. As 
you can see, the manufacturing costs 
for drugs amount, on the average, to 
not more than 1/3 of their selling 
price. Compulsory licences, however, 
are never sought for the drug of 
average success but nearly always for 
the exceptionally successful drug. 
This is the high volume drug with 
above-average profitability and below, 
average manufacturing costs. Let us 
assume that for such a drug, the 
manufacturing costs do not amount 
to 1/3 but only 1|5 of its selling price. 
Let us further assume that about half 
of these total manufacturing costs, 
which are now only 20 per cent of 
the drug selling price, constitute the 
cost of producing the active substance 
the drug contains, while the other half 
comprises the cost of inactive ingre­

dients of making the tablets, of bott­
ling ana of packaging them. Undar 
these assumptions, we come up with 
tne possible manufacturing cosi of 
the active substance of 10 per cent of 
the iinrihed urugs selling price.

Assuming that the licensee applying 
for a compulsory licence can manu­
facture the active substance just as 
efficiently as the patent owner and 
that he will require a mark-up of 100 
per cent—a mark-up customary for 
bulk chemical producers—on top ot 
his manufacturing costs to cover his 
manufacturing overheads, his selling 
and administrative expenses, and to 
leave him some profit, the “net ex­
factory sale price in bulk of the 
patented article would amount to 
exactly 20 per cent of the patented 
drug’s selling price. Thus with a
4 per cent royalty to be paid on that 
selling price, the patent owner would 
receive 0.8 per cent of his drug's 
selling price as a compensation for 
(a) his research expenses amounting 
to more than 10 per cent on sales, (b) 
his medical information costs, which 
have maae the drug known to the 
medical profession and which amount 
to at least another 10 per cent or 
more, and (c) whatever profits he has 
lost.

I think you will agree that when 
it can be show;n that compensation 
for a compulsory licence should be in 
the range of 30 per cent - f  10 per cent 
of a successful drug’s selling price 
any compensation which amounts to 
less than 1 per cent can, without any 
exaggeration, be called expropriation 
without compensation.

In addition, I would also like you 
to consider the unfavourable effects a 
maximum royalty of 4 per cent on
w m ,£  u act0ry sale price to bulkwould have on the pharmaceutical 
?P“ p®Pies_ln th« Public sector. Now

the first Indian research efforts
? irL !i!r img Lresults and voluntary licences have been granted to foreig-
JfTtn ftn °h 1 understand royalties of 6 to 8 per cent of the finished drug's
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selling price &re collected, I wonder 
how these companies will, in the 
future, be able to claim such a level 
of royalties, if in the field of compul­
sory licences their own country offers 
only less than 1 per cent of the finish­
ed drug’s selling price in return. 
Not only should the royalties for 
these voluntary licences—because of 
international reciprocity—have to be 
equal to the ceiling laid down in the 
law for compulsory licences, but they 
would actually have to be lower, 
because fair compensation for com­
pulsory licences must, as a rule, be 
above compensation for strictly 
voluntary licences.

Having given you substantial fac­
tual evidence why we believe that 
neither patent protection should be 
shortened nor royalties of compulsory 
licences should be limited to an ar­
bitrary maximum, I would now like 
to add a few general remarks in order 
to help you to put your thinking on 
drug prices and the related aspects 
into perspective. This is most im­
portant because otherwise it may 
easily happen that in trying to save 
a certain part we are finally sacrific­
ing the whole.

I think you will agree with me when 
I say that there could be three reasons 
why India might find it in her in­
terest to reduce or to abolish patent 
protection.

(1) If present patent protection 
could be shown to be so 
strong tts to provide excessive 
incentive to inventors and 
would, therefore, stimulate 
drug research beyond public 
requirements.

We can dismiss this possibility im­
mediately because we all know that 
although mankind has won impor­
tant victories against infectious disea­
ses, there are still many diseases 
which we have not been able to con­
trol. particularly as far as parasitical 
and degenerative diseases are con­
cerned. From a global point of view 
wp neetj still more and not less drug 
research.

(2) If present patent protection 
could be shown to harm 
either the development of 
local research or local indus­
try.

This, again, cannot ever be the 
case. I have already indicated how 
important patent protection is to pro­
vide the fairly stable flow of funds 
on which all successful research de­
pends to such a large extent. As 
far as the development of local in­
dustry is concerned, I would like to 
point out to you that for the pharma­
ceutical industry, the risk of staying 
in business is already higher than for 
other industries. The risk of getting 
into business as a newcomer from the 
outside is, however, of such a magni­
tude that chances would be practi­
cally nil for anyone with a new drug 
invention to produce and market his 
drug in competition with the estab­
lished international pharmaceutical 
houses with their superior organiza­
tion and decades of experience.

I have seen in New Delhi an inge­
nious device you have come up with 
to protect your young trees. Why are 
you so willingly accepting to protect 
what is young and fragile when it 
comes to your public parks, yet ure so 
hesitant when it comes to apply the 
very ^ame principle to the much more 
important problem of assuring the 
best conditions of growth for your 
local industry? With one new inven­
tion, which is nt»t protected by 
patents, you can go nowhere in the 
drug field. But with a right to ex­
ploit this invention for a certain 
number of years all by yourself, you 
can then obtain the necessary funds 
to finance the expansion of your re­
search and production facilities and. 
before you know it, have a sound and 
strong drug industry of your own.

Thus, the contention that a strong 
patent protection stifles local re­
search and local manufacture does 
not stand up to closp examination. 
Exactly the opposite is true.

(3) And finally, if patent pro­
tection could be shown to
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lead to higher drug prices 
than would exist had been no 
patent protection at all, a 
case could be made for re­
ducing or abolishing patent 
protection.

There exists a lot of confused think­
ing on that point, and I would appre­
ciate if you would give particular 
attention to what I have to say.

The fact that the price of a drug 
will frequently drop after the patent 
which protected it has expired does 
not mean that the price would actual­
ly have been lower had patent pro­
tection never existed. Without patent 
protection any new invention is im­
mediately imitated and marketed by 
dozens of manufacturers and this leads 
to such an excessive fragmentation 
of the market, with resulting higher 
production and marketing costs, that 
selling prices could even turn out 
higher without, than with patent pro­
tection.

Italy where no drug patents exist 
is a shining example for such a situa­
tion. Every time a new drug has 
been developed and patented outside 
Italy, the numerous domestic drug 
manufacturers have rushed to the 
Italian with their own imitations, 
often arriving there before the origi­
nal inventor had time to introduce his 
own drug. This has led to such an 
unnatural fragmentation of the 
market that drug prices in Italy are 
today just as high, and in some cases 
even higher, than in countries where 
drug patents are being granted. A 
detailed study comparing Italian 
drug priceq to those in France, the 
U.K. and Germany once and for all 
does away with the motion that drug 
prices would be lower had no patent 
protection existed.

Mind you, I do not deny that drug 
prices would fall i f  in a country with 
patent protection, this protection would 
suddenly be abolished. Prices would 
certainly fall, just as they usually do 
fall when a drug patent expires. But

* as soon as new drug inventions are

ready to come to the market, the dis­
organized scramble we have watched 
in Italy would start and prices for 
these new drugs would, on the aver­
age, not be any lower than had pat­
ent protection remained in force. In 
addition, there would now exist the 
considerable disadvantage that no 
funds would be channelled into re­
search and development activities. 
Thus, the possibility of future major 
advances in the drug field would 
have been exchanged for a price re­
duction on existing drugs of a mere 
few percentage points. In India where 
out of over 800 drugs on the market 
today only 12 per cent are patented, 
the possible and, as I pointed out, 
temporary savings due to drug patent 
abolition would not even be consider­
able at the present time.

There is another point I would like 
you to consider. The drug industry 
when compared to some other indus­
tries still consists of a Very large 
number of enterprises. This is the 
typical characteristic of a young and 
growing industry. As this industry 
will grow further and mature, a con­
siderable number of these firms will 
have to merge to form larger, more 
competitive production and marketing 
units. Patent protection helps the 
most creative firms to survive in this 
competitive struggle, and makes sure 
that the markets for new develop­
ment are not fragmented into many 
inefficient segments, but can grow to 
an economic size before they may 
again be broken up to some extent 
by competitors, who might want to 
step in when the patents protecting 
these new developments have expir­
ed. Thus, patents actually help the 
orderlv development of industry and 
this should be of particular interest 
to you in India where you want to 
plan yt>ur industrial development and 
avoid unnecessary havoc.

Mr. Chairman and Hon’ble Mem­
bers. I have now talked a lot about 
drug prices and this might leave you 
with the impression that the drug 
price issue is the crucial one. Nothing 
could be further removed from truth.



In trying to find the best means to 
assure the health of your nation, it 
is not important that drug expendi­
tures per se be at a minimum for a 
certain standard of medical care. You 
must make sure that the sum of all 
expenditure^ for hospitals, doctors 
and drugs is at a minimum for the 
level of medical care you can now 
afford and eventually want to achieve. 
It is the total cost of medical care 
which must be minimised for the level 
of care you desire, and not the cost 
of any of its three major components.

Because, each of these components 
accounts for a different part of the 
total and, in addition, changes in 
one may influence the weight of the 
others, it should be interesting for 
you to know in an approximative 
way how hospital, doctors and drug 
costs relate to each other. An inter­
national study conducted by the In­
ternational Labour Office in Geneva 
has shown that about half of the total 
costs of medical care are accounted 
for by the costs of building and ope­
rating the hospitals, one-third by the 
costs for doctors and the remaining 
one-sixth by the cost of drugs. These 
figures compare well to results avail­
able from the National Health Ser­
vice in Britain, where after 20 years’ 
of operating experience, drug costs 
have never amounted to more than 
10 to 12 per cent the total health care 
bill. Drug expenditures in the USA 
and Switzerland are of a similar 
order of magnitude.

If you now consider the fact that 
new drugs have helped to reduce 
the average hospital stay in Britain 
from 49 days in 1949 to 34 days in 
1961, and that new drugs have help­
ed the doctors to treat more patients 
by healing them quicker or having 
to see them less frequently, you will 
realize how dangerous it can become 
to start saving in the smallest health 
care sector, the drug sector. Even if 
you wipe out all the profits of the 
drug industry you will not have sav­
ed more than 1 to 2 per cent of the 
total cost of medical care, but will 
certainly lack at a later date the new

drugs which would have helped you 
to reduce costs for hospitals and doc­
tors by a much greater percentage. 
A mere 5 per cent reduction in hospi­
tal costs would reduce the total co6t 
of medical care by-about 2J per cent, 
which is already more than could 
ever be achieved by making the phar­
maceutical industry into a profitless 
undertaking and condemning, it for 
ever to the status quo.

In India where you have about
5,000 people per doctor as compared 
to 1,000 in Switzerland, the U.K. and 
the United States, and 2000 people 
per hospital bed as compared to about 
100 in these three countries, the 
provision of increased facilities in 
the hospital and doctor sectors of 
medical care will require not only 
enormous sums of money but also a 
considerable amount of time. One 
of the quickest and cheapest ways to 
increase your nation’s level of health 
will, therefore, be in a rapid expan­
sion of the drug sector. Expansion, 
•however, means profits to finance 
such an expansion, and they will only 
be generated either in the private or 
the public sector of the industry, if 
the industry’s creative efforts are 
protected by patents and the existing 
restrictions of price fixation are lifted 
in favour of a much more flexible 
and reasonable control. Thank you.

MR. CHAIRMAN; You will agree 
that in the present age the develop­
ment in the pharmaceutical industry 
is taking place at a galloping stage. 
It has also to be noted that research 
is possible only if the big firms come 
in and invest their money. There is 
the possibility of abuses also. They 
can as well misuse the patent law 
and block others from doing research. 
Therefore it is necessary to take some 
action against abuses. That is the 
reason why in Germany they also 
have to come back to compulsory 
license and license of right. May be, 
the terms are different. Don’t you 
agree that in India the possibility is 
still more. In India, naturally, we 
have to go to the big industry. Don’t
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you agree that some check is neces­
sary*? This will obstruct indigenous 
improvement in a developing country 
where the capital is scare and the 
know how is yet to be developed on 
the right lines. What is your view?

MR. NOWOTNY You are complete­
ly right when you say that you need 
some protection in the patent law 
against abuses. Nobody will object to 
your including compulsory licenses in 
the patent law. What is important is 
this. You should not put in so many 
restrictions that the patent law be­
comes of no use at all. What you 
want to do is to avoid the abuses of 
monopoly. That is what you want 
too avoid. But you still must leave 
some room there to use the patent law 
for protecting the inventions of the 
industry.

MR. CHAIRMAN: Do you mean to 
say that the right of licence which 
we have visualised in our Bill will 
automatically be disincentive to you 
and if so, what improvements do you 
like to provide in the licence of right?

MR. NOWOTNY: We do not like 
the idea at all of having a licence of 
right.

MR. CHAIRMAN: These two things 
viz., compulsory licence and licence 
of right are necessary in order to 
develop the drug industry.

MR, NOWOTNY: I do not think 
so. Our main objection is to the fix­
ing of a limit on royalty. For the 
reasons I have explained in our state­
ment, this 4 per cent rovalty just 
amounts to expropriation w;thout any 
compensation.

MR. CHAIRMAN: You have said 
that the 10 year period is tdo short. 
Why do you think it is short? From 
the* date of invention and till the 
marketable exploitation of the inven­
tion. what period should normally be 
there? Not in exceptional cases.

MR. NOWOTNY: I think right now 
you have a patent protection in India 
of 18 years.

MR. CHAIRMAN: You forget it few 
the time being. Now under the provi­
sions of the law, you make an in­
vention and you get it patented. 
From that time till the exploitation 
of the patent, how much time is re­
quired?
*MR. NOWOTNY: In the pharma­
ceutical industry, experience may 
vary from one country to another. If 
we look at the markets of the world 
and take an average, including the 
British market and American market, 
we find it will take about 6 to 8 years 
from the moment we apply for the 
patent and until we are ready to 
market the finished drug.

MR. CHAIRMAN: Supposing it is
5 years, don’t you think these five 
years will lapse in between the ap­
plication and the final product being 
put to the market? Within a period 
of 5 years will it not be possible to 
get the necessary outturn in terms of 
production? On the other hand, you 
have also to remember that to-day 
the cycle of invention is so quidc 
that if you patent an article to-day, 
immediately a similar article may 
come into the market and by the time 
you complete the 10 years, your pat­
ent may become obsolete.

MR, NOWOTNY: I would like to 
pick up the second remark first— 
viz.. the .obsolescence. In the 1950s 
and early sixties drugs became 
obsolete fairly quickly I think obsole­
scence has now slowed down. But 
even if we -accept the idea that drugs 
do get obsolete fairly quickly, this is 
only proof that you need a longer 
patent term. When a drug gets 
obsolete it goes out of the market and 
therefore you are left with even less 
drug* on the market, and then these 
few drugs that remain need the fullest 
protection. Therefore, I think, obsole­
scence in the drug field actually makes 
a case for a longer patent term and, I 
think many countries have now re­
alised that there are very few long- 
lived drugs and these few drugs 
have to be protected as well as w * - 
sible.
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SHRI C. C. DESAI: There are 
three persons who are involved here. 
One is the research worker who re­
ally invents something, discovers 
something or produces it and the 
other is the producer, the manufac-

* turer and the third is the consumer. 
These are the three necessary parties 
in this process.

The way you expounded, it looked 
to me that you are more interested 
in the producer, the manufacturer 
rather than the research worker or 
the consumer. Actually speaking the 
person who should be rewarded 
most in order to encourage research 
is the research worker, not the pro­
ducer so much, but in any case one 
must also pay adequate regard to the 
interests of the consumer. In this 
country we have a system of very 
liberal fiscal compensation for re­
search. We have a provision under 
which all research expenses are de- 
ductable item of expenses for the 
purpose of computation of income 
tax and therefore whatever you spend 
on research is really borne by the 
Government because there is no tax 
on it. The research is fully protected 
and fully compensated not by the 
consumer or the producer, but by the 
Government.

MR. NOWOTNY: I think this is 
the case in all European countries 
and also in America. Whenever you 
have research expenses, you show 
them on your income statement and 
they are just as deductible as labour 
costs.

SHRI C. C. DESAI: That is why if 
you accept compensation for the re­
search worker through the income- 
tax Act and also through the price 
of drugs, it is really double compen­
sation. I do not understand how you 
would justify double compensation 
for the same drug. Patent protection 
is intended to compensate the research 
and put more money in the pockets 
of the producer. I do not see how 
fltabstantial portion of that money 
will go to the research. How would 
you ensure that the payment of com­
pensation or payment of research or
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payment of money to the producer 
will ultimately reach the research 
worker who is the man whom we 
should like to encourage most.

MR. NOWOTNY: I think there if 
a little misconception. You pay the 
price of the drug. You mean why 
should the pharmaceutical industry 
make any profits at all.

SHRI C. C. DESAI: The compen­
sation is directly related to the pat­
ent protection. You said that if you 
have a weak patent law as is con­
templated in the Indian Bill, then 
there would not be adequate compen­
sation for the producer or the re­
search worker.

MR. NOWOTNY: If you do not 
have patent protection, many produc­
ers will immediately rush in as soon 
as one invention is hall ready. With­
out patent protection you can have 
wide fluctuations, i.e. ups and downs 
in the income of the manufacturers 
which will then lead to instability. 
As an example I have cited an in­
ternationally known American drug 
company.

SHRI C. C. DESAI: In my concept 
of priorities, research worker gets 
No. 1 position; consumer the second 
position and the producer the third 
position. Right or wrong, this is how 
I will arrange the order of priorities.

MR. NOWOTNY: ‘Producer’ is a very 
abstract concept. Who is the pro­
ducer? He consists of research and 
production workers and the financial 
people sometimes Drug production is 
the result of a common endeavour.

SHRI C. C. DESAI: Supposing there 
is strong patent protection in the 
country by which I mean the period 
is longer and the royalty is higher. 
Then more money gets into the hand* 
of the manufacturer of patented 
drugs. How does the benefit reach 
reasearch worker?

MR. NOWOTNY: I suppose that the 
research worker is already paid 
decently. Otherwise, he would pro­
bably not do this work. When I say 
that the patent protection is necessary,
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I meaa that it is necessary to protect 
the tiicome of the producer and allow 
him enough profits in order to finance 
the expansion of his industry. In the 
last decade or so the pharmaceutical 
industry has grown between 10 to 15 
per cent per year. And I assume that 
in India you would have the same rate 
o f growth. If you want to finance this 
growth, you just need profits of the 
game magnitude. I have with me a 
little document which I came across 
sometime ago. It is called “The Fin­
ancial and Economic Obligations of 
the Nationalised Industries” . This 
was published in London in April, 
1961. If you allow me, I will quote 
one sentence from it which is very 
interesting. It says:

There are powerful grounds in 
the national interest for requiring 
these undertakings----- The refe­
rence is obviously to nationalised 
undertakings.

-----to make a substantial con­
tribution towards the cost of their 
capital development out of their 
own earnings, and so reduce their 
claims upon the nation's savings 
and the burden on the Exchequer: 
this is particularly so for those 
undertakings which are expand­
ing fast and which have relatively 
large capital needs.

So, when we talk about profits in the 
industry, we do not mean that these 
profits should go in the form of divi­
dends to the shareholders. These pro­
fits are requires for the expansion of 
the industry, whether it is run by 
private owners or is in the hands of 
the Government, It is impossible for 
the industry not to face this problem, 
and it will have to provide sufficient 
funds to finance this rather rapid ex­
pansion.

SHRi C. C. DESAI: I do not want 
to pursue the matter further. But 
there is one more point. It has been 
said that if we go ahead with the 
patent law as proposed, that may 
have adverse effects on foreign entre­
preneurs because they may be

frightened. But don’t you think that 
when a foreign entrepreneour comes , 
to any country, he looks at the over­
all picture of profits on his invest­
ments and not merely at one particular 
aspect. Now here is a country which 
is very large, stretching upto China. 
It has immense market potential and 
what he might lose by way of patent 
protection, he will make up by way 
of increased sale and theerfore, pro-’ 
Stability on his investment will not 
be adversely affected. If that is so, 
why should he not come to this coun­
try and invest?

MR. NOWOTNY: In the case of
drug industry, it is a fact that without 
protection, it is not easy to give his 
guarantee that there will be an ade­
quate return.

SHRI C. C. DESAI: If drugs are 
produced without patent protection 
and without additional compensation 
which becomes part of the cost, drugs 
will sell at a lower price presum­
ably. This will mean that what you 
lose by way of patent protection, y6u 
will get by way of bigger sale of 
your drugs.

MR. NOWOTNY: I think it is a bit 
of an illusion to believe that because 
the price is lower, the sales of a drug 
will increase, because drug consump­
tion depends less on the price but 
more on the standard of living of the 
country and the health care habits 
there. It is not easy by lowering the 
price to expand the market of a drug. 
Suppose you take drugs worth Rs. a 
per head. If the price of these drugs 
is lowered, I do not think you will 
consume more drugs. It is a question 
of standard of living and the health 
care habits that you have.

DR. SUSHILA NAYAR: You em­
phasised a good deal on the necessity 
of research and we agree with you. 
But then you went further and said 
that the research worker is already 
paid a decent salary and otherwise he 
would not go into research labors 
tories. Has it occurred to you that
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the research worker may have a diffe­
rent motivation than money? You 
know the best braing today are going 
into atomic research where there are 
no patents of any kind. Will you 
therefore agree that the research 
worker is not necesarily attracted 
merely by money, but by the desire 
for research?

MR. NOWOTNY: I completely agree 
that the research worker is not neces­
sarily attracted by money. But I haVe 
said in ‘ my oral statement that the 
research worker needs a certain peace 
of mind. He does not want to be pre­
occupied with thought, about his in­
come or his future. It has happened 
fthat, in some cases, companies have 
[dismissed research workers. I do not 
think this is a good thing to do.

| That is why we look at patent pro­
jection as a stabiliser which will pro­
je ct  their future and this will give 
[scientists the calm and peace of mind 
they need in order to give their best 

1 to the country.
DR. SUSHILA NAYAR: And lh*t

is why in India, by and large, the re­
search workers are being carried to 
the research cadre by different labo­
ratories s t̂ up by the company. We 
do not want the research workers to 
be at the mercy of the private indus­
trialists. "

As you rightly say, they may or 
may not be interested or be in a posi­
tion to support the research workers. 
We agree with you when you say that 
the research worker has to be sup­
ported. I hope you will also agree 
that it is not necessary to ensure rich 
dividends or rich profits or whatever 
you may like to call that, to the in­
dustrialists in order to protect the re­
search workers. The protection of re­
search workers and the protection of 
the patents fere not necesasrily linked 
together.

MR. NOWOTNY: When you talk
about dividends and profits, I can 
only re-state what i have already 

\ said. I said that the pharmaceutical 
i industry to-day is, in the most, proflt- 
l  abU drug market in this world in the

U.S. probably earning on an average 
something like 13 per cent of the 
sales after taxes. Now, if you have 
an industry which is expanding be­
tween 10 to 15 per cent per annum, 
how do you go about financing this 
expansion? To illustrate, I have just 
read to you, from the White Paper 
in the U.K.

DR. SUSHILA NAYAR: I will come 
to the next question. So far as the 
first question is concerned, I take it 
that we are in agreement. Now we 
.come to the question of profits and 
the expansion. In your own submis­
sions you said that in a popular drug 
which has a good market, the produc­
tion cost—manufacturing cost—is 10 
.per cent of the sale price and you 
brought out this point while discussing 
the question of royalty.

MR. NOWOTNY: Let us be careful 
about the figures. What I said was 
that on a successful drug, it might so 
happen that the bare production cost 
of the active substance amount to 10 
per cent of the drug’s selling price.

DR. SUSHILA NAYAR: Active
substance and other things may be 
20 per cent. You said that it is 10 per 
cent. But, for the others which are 
not successful, the manufacturing cost 
is one-third—38 per cent

MR. NOWOTNY: The fact is that 
on the average it may be one-third 
but in some cases it might be much 
higher.

DR. SUSHILA NAYAR: The manu­
facturing cost is not more than one- 
third tor good products. But what 
about the cost of a med ocre product?

MR. NOWOTNY: I said the average 
would be about one-third.

DR. . SUSHILA NAYAR: The sale 
is 200 pe?,c?pt higher than the manu­
facturing cpst. Now, this 200 per cent 
extra, you ,will agree, is a very big 
margin on any account.

MR. NOWOTNY: I think that in
our submission, we have given this
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•kind of a chart, a circle ^vlded into 
three equal segments. First f0®  
the one-third of the manufacturing 
cost which you have just n w  men­
tioned; then another one-third co 
gists of research expenditure, medical 
information and selling expenses.

DR. SUSHILA. NAYAR: May I tak® 
a moment here? It is welltoownthat 
after a very careful study, it 
been brought out that on research it 
is 6 per cent, but your medical ex­
penses—rather your promotional ex­
penses—or advertising it is from &  
per cent to 30 per cent.

MR. NOWOTNY: It is a fact that in 
the U.S. all the companies that do 
conduct research and spend a little 
more than 10 per cent of their sales 
for research.

DR. SUSHILA NAYAR: That is
what the Congressional Committee 
has brought out. The Congressional 
Committee had gathered the informa­
tion. They have brought out the 
prices; the average expenditure on 
research is 6 per cent and on adver­
tising it is something like 25 per cent. 
But, one of the other witnesses who 
appeared before us yesterday or day 
before told us that it was 25 to 27 per 
cent. Now this 25 to 27 per cent ac­
cording to you, is necessarily a legiti­
mate expenditure and do you think 
that this will be the promotional ex­
pense of a very small product. This 
may be mines or somebody clse’s. 
But, suppose I want to sell my pro­
duct and I spend a huge amount on 
advertisement and on free samples 
and on medical representatives and 
all kinds of things. Is it not that the 
interest of the consumers should also 
be looked into?

M R NOWOTNY: Let us look at this 
thing. It is really an Interesting point. 
First of all I do not agree with you 
that expenditure on research is # 
per cent.

DR. SUSHILA NAYAR: I am only 
Quoting what the National Committee

of the U. S. said. Of course they 
are very exactly.

MK. NOWOTNY: The
not as exact as one would wish to b«- 
They of course, included everyone 
even the houses that do not do re­
search. It is easy to take in ail 
houses. But, all houses not do toe 
research work, addin* them on top 
of it of those who do it, you of course 
lower percentage. Here I am speak­
ing of industry in Switzerland where 
research costs on sales are above 1 
per cent—or between ten and 15 per 
cent.—Recently it used to spend some­
thing like 14 per cent, on research. Of 
course you are right when you ask * 
question as to why do you only spena 
half of what is spent on medical in­
formation or research. I think this 
problem stens from the fact that 
marketing in general is a very ex­
pensive proposition. If you have me­
dical representatives and they go to 
the doctor individually one by on* 
and spend an hour or so with him 
talking with him over the effects 
and side-eftects of a drug and relay to 
him information from the pharmaceu­
tical industries. Then, they pass this 
information back onto the manufac­
turers. This is an expensive process 
and about half of the medical infor­
mation costs of let us say, 20 per -ent 
i.e. 10 per cent account just for this 
activity of the detailman going to see 
the doctor. So, when you talk about 
advertising, this is only a small part 
of the whole of the medical in fonu- 
tion cost.

DR. SUSHILA NAYAR: I do not
want to take much more time for 
this argument. But, I hope you wil1 
agree with me that instead of this 
type of methodlogy that you follow, 
there should be something which is in 
the interest of the professionals and 
in the interest of consumers. These 
people have a different way of in­
forming the medical profession of new 
drugs because, after all, in some of 
the countries like the Soviet Union
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and others where there are on demo­
cracies, they do not have this type of 
representatives going and informing 
each and every doctor. They too in­
form their profession through the 
medical industry, medical associations 
etc. They can play a very important 
part but a difficulty arises when you 
need all these things. When the pro­
ducts are very similar, each one wants 
to sell their own product. For that, 
this type of activities is necessary.

But, i want to come to another 
point. You said that drug prices are 
not crucial. May be they are not so 
in your country. I hope you know 
that in India we are doing a good 
deal to find our original ways of deal­
ing with medical care. We are taking 
the medical care to the people. We 
give domiciliary treatment to those 
suffering from leprocy and T.B. For 
this, a number of other things has 
become a very important activity to 
the health authorities. In this field, 
the drug prices are of utmost import­
ance to us. Now do you agree that if 
there is more than one—if there is 
some kind of a competition—drug, the 
price of one product •B* or any other 
product is likely to be lower than if 
there is a complete monopoly as un­
der the strong Patents Law?

MR. NOWOTNY: I am not so sure. 
If you took at other industries, for 
example the automobile industry and 
when you look many years back you 
will see there were lots of cars on the 
market some of which were actually 
more expensive than they are today. 
This industry has gone through a cer­
tain stage of concentration and be­
cause it is now concentrated, it can 
produce cars very efficient.

DR, SUSHILA NAYAR: Now that 
you have touched a sore point let me 
tell you something about car industry. 
You know here we have to pay a very 
high price for the cars through our 
nose.
| MR. NOWOTNY: Here I am taking 
pm example—I am not talking of

other industry as such. In America,
a car producer could probably produce 
these cars much more efficiently and 
market them more effectively than 
anybody here.

DR. SUSHILA NAYAR: Here, in 
India a few years ago when we first 
started producing penicillin rt our 
Pimpri factory the price of penicillin 
was terrific. Immediately after we 
started our own production, the price 
fell to one-tenth of what it was be­
fore, when it was the patent-holders' 
monopoly. In spite of the fact that 
the price was brought down to one- 
tenth there were substantive profits. 
Even at the lower rates, the proflta 
were so much that the growth rate 
at the Pimpri factory went up by 200 
per cent. From the point of view of 
profitability, I hope you will agree 
that it is not necessary to have long 
long years of giving an opportunity 
for this kind of terrific profits at the 
cost t>f the consumer.

MR. NOWOTNY: I must reply to 
this point of terrific profits. Do you 
consider it a terrific profit if an in­
dustry is earning on the average 13 
per cent, on sales after taxes?

DR. SUSHILA NAYAR: There «n*y 
be some earning 13 per cent If I re­
member correctly. I think it was 
“LIBRIUM” which we imported from 
Italy. The patent-holders were quot­
ing 500 times more than what we paid 
for the Italian import. We g'>+ it 
from Italy at one fraction of the cost.

MR. NOWOTNY: I remember well 
this case of "LIBRIUM” . The Com­
pany that produces this drug has even 
submitted a memorandum to the pre­
vious Joint Select Committee in 1960. 
In that memorandum there wa* also 
a graph included. You have to take 
into account the price of the finished 
“LIBRIUM* solcidity and that of the 
imitation product. When you take Into 
account the quantum of import duties 
that are levied on the imports of the 
active substance you will find that the 
price of the finished imitation pro-
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th&n that of the original invention. 
This is not too big a margin.

DR. SUSHILA NAYAR: That is not 
correct to say. I don’t have the 
figures in front of me.

MR. NOWOTNY: They were sub­
mitted to this Committee. When you 
compare the final selling price in the 
market of both the imported original 
‘ 'LIBRIUM” and the imitated pro­
duct, you will find that there .was only 
an 18 per cent difference in prici.-

DR. SUSHILA NAYAR: One. l*st 
question. You said something about 
the effect on our public sector. You 
also said that if we don’t stand $y 
strong patents, our pepole will never 
discover anything worthwhile. That is 
a reflection on our confidence in our 
young scientist’s. But we have very 
great confidence in our bright young 
scientists and .in some cases they are 
brighter than their counterparts in 
other •part* Of the world. There can 
be a different motivation. Our scient­
ists may produce something for the 
relief of human suffering and might 
consider that a greater incentive than 
merely profit incentive. You will also 
agree that the profit incentive is not 
the only incentive for work whether 
in the public sector production or 
research. To find something for the 
relief of human suffering can itself 
be a good incentive.

icte

MR. NOWOTNY: I am not saying 
that you heed the profits to motivate 
yotir research Work. I say you need 
the profits to stabilise the income 
and to increase it in order to let you 
conduct your research work efficient­
ly and peacefully. The Industry 
must have funds for expansion of its 
production and also funds for 
increased research work obviously. 

You cannot in India provide all the 
necessary medical care, and as you

said, a Jot of it has to be c&he in 
hotoes. To finance the expansion of 
this industry so that you can provide 
all the drugs, you need profits. If 
your industry is to expand by 10 to
15 per cent p.a., you must get a 
profit of 15 per cent per annum 
because everything your finished pro­
ducts, your capital equipment, and all 
other items on the balance-sheet have 
to 'go up in a parallel way. Then it 
will stili be possible 1 or 2 per cent, 
(out of the 15 per cent) dividend, for 
the shareholders. If you take the 
position that the Government will do 
this, even the Government without 
paying any dividends on the money 
obtained from the public would have 
to have profits of the same prc)er 
because otherwise it would just have 
to run back to the tax-payer every 
year. This is exactly what the 
British were trying to underline In 
this White Paper I mentioned before. 
I don’t want you to fool yourselves. 
You must have the necesseary margin 
to finance the expansion of the 
industry. If you want to have a 10 
per cent or 15 per cent growth rate, 
you definitely need a 15 per cent 
profit. You are at liberty to say we 
don’t want to make any profit. But 
then, you have to go back to the tax­
payer for the expansion of any 
industry.

DR. SUSHILA NAYAR: You say
that 15 per cent or whatever it is you 
should get as profit instead of through 
taxation. The drugs are generally 
needed by the section of the popula­
tion which is less able to bear the 
burden. Therefore some discrimina­
tion is necessary there. If you say 
that 15 per cent gives you a dividend 
of 1 to 2 per cent, then you are not 
to object to the royalty of 4 per cent 
straightaway because you are not 
getting more than 1 or 2 per cent out 
of your 15 per cent. When we are 
prepared to pay 4 per cent that should 
be considered adequate. Don’t you 
agree?



 ̂ ĵ fU NOWOTNY: I don’t agree at
all*

SUM RAMESH CHANDRA 
VYAS: For the same product several 
patents are obtained £or different pro­
cesses and after having obtained the 
patents you don’t produce the 
product.

Or at least you produce one and 
leave aside 3, 4, 5, 6. This obstructs 
the improvement of our indigenous 
research and marketing.

MR. NOWOTNY: You have differ­
ent kinds of patent protection. You 
can have one extreme, product pro­
tection, which is the most compre­
hensive and strongest protection; the 
other extreme is to have no protec­
tion at all. In the middle, you have 
process protection which several 
countries have. Switzeland for 
example also has it: I think process 
protection is probably a very good in 
between way of protection for a 
country like India, because it does 
permit you to search for new pro­
cesses and you can not be blocked in 
doing so. Actually it does the con­
trary; because you can work out 
alternative processes and come up 
with some improvement. I think this 
gives you a wonderful chance to get 
an entry into the research field. You 
do have a chance to conduct process 
research and come out with new and 
better processes.

SHRI R. C. VYAS: What have you 
got to say about patented medicines 
costing more than non-patented ones?

SHRI NOWOTNY: I have tried in 
my oral statement to put this point 
before you and I can only repeat it.
It is true that if the patent expires, 
drug prices can fall because 
competition rushes in and 
brings prices down. But what I do 
not believe fe that if you would not 
have had any patent protection at all, 
prices would actually have been

lower. We havte seeh it ih Italy. Yfctf 
have no patent protection there. A# 
soon as some company comes out 
with a more or less promising inven­
tion, immediately all the others rush 
in and try to copy the same inven­
tion and get it to the market. The 
result is that the rather small market 
is split up into many small segmentr 
and there is such a duplication of 
effort that prices usually are as high 
as if not higher than, they would 
have been had there by patent pro­
tection.

Unfortunately, there is this miscon­
ception prevalent. People are 
working backwards. They say that 
because prices drop when a patent 
expires, therefore they would have 
been lower at the very beginning had 
there been no patent. I think this is 
a wrong conclusion to draw.

SHRI R. C. VYAS: Supposing we 
abolish the patent system or make it 
weaker, don’t you think that the 
prices of products will go down?

MR. NOWOTNY: I do not think so. 
Making it weaker is just half-way 
down from giving no protection at all­
in this extreme case where you do 
not protect, drug inventions you just 
get at the very biginning a fantastic 
scramble for the market where 
everybody tries to rush in and get a 
share of the market. This makes it 
very uneconomical and you arrive at 
such a duplication of production, 
marketing and distribution costs that 
your prices cannot possibly be 
lower. The best example k  Italy. 
There they have not been able, in 
spite of the fact that they do not 
have patent protection, to give the 
people lower drug prices than in the 
UK. France, Germany etc.

SHRT R. C. VYAS: Patent protec­
tion creates a monopoly; monopoly 
increases prices: the result is that 
poor people suffer. What is yonr 
view?
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MR. NOWOTNY: This Question has 
often been raised, namely, does 
patent protection permit the patent- 
holder to fix his prices arbitrarily 
high? I think one can state clearly 
that this is not the case. A drug 
manufacturer cannot set his prices a 
the level he wants to. This is not an 
arbitrary matter because through 
patents you do not exclude all compe­
tition. You still have a lot of compe­
tition left. First of all, you have 
competition from drugs that are not 
produced by the same process. In 
your country where you have process 
protection, the same drug can be pro­
duced by another process.

DR. SUSHILA NAYAR: Here it is 
product and process protection at 
present.

V’T. ■
MR. NOWOTN*Y: You have “pro­

duct by process*’ protection which 
means that if somebody finds out 
•ome new process to produce a 
certain product he can follow this 
other way if it is not yet patented 
and produce the product.

DR. SUSHILA NAYAR: At present 
it is complete protection; no other 
process can be attempted.

SHRI R. C. VYAS: What is your 
view about cl. 88(5)?

MR. NOWOTNY: This is about the 
4 per cent royalty to which we 
object. I have been trying to show 
you with figures how inadequate it is. 
I know it is a little bit tedious, but I 
was doing that for the sake of 
actually showing that 4 per cent is 
not enough. It is easy to say it is 
too little. But I wanted to prove to 
you that statement.

SHRI B. D. DESHMUKH: We think 
the competition will help to lower 
down the prices of medicines and, 
therefore, we want the weak patent 
system in India, in the present condi­
tions prevailing in our country. Do 
you support it or not? As a result of

It we that there will be a
competition between various com­
panies dealing with medicines and
the prices will go down.

MR. NOWOTNY: I do not think 
that a weak patent system would 
help you very much. I was trying to
S ,  in my oral .u te m m t-t lx t  r ° "  
need patent protection if you want tu 
get entrance into the field of drug 
manufacture. You are a large coiyi
try and, as s o m e b o d y  said, India repre­
sents a very vast potential and this is 
I think one of the reasons why you 
should be paying more interest to 
the drug field than some other small 
countries, because with an assured 
market, one day, of 500 million 
people or more, you would already 
be able to produce efficiently and 
eilcclively ior the home market alone. 
When you can eventually compete 
with anyone outside, I think you 
should now actually be interested to 
get as good a protection as possible; 
if you have a strong patent system, 
then you can use your own inventions 
in licensing them to foreign com­
panies. I understand, that you are 
already doing that. There are some 
companies, anti-biotic companies, 
who have given licences to American 
companies and are collecting roy&li- 
ties on them. I think this is only the 
beginning and you should continue 
to go in this direction, the best way 
to do it is with a very good patent 
protection, if you do not have these 
clauses that limit your royalty at 
four per cent, you can, of course, ask 
for higher royalties in return. I think 
you limit your freedom of negotiation 
with the other countries.

SHRI C. C. DESAI: I can ask 10 
per cent from America. Why not’

MR. NOWOTNY: If you in India 
have a maximum of four per cent., 
probably your partner during nego­
tiations may say, “We do not see why 
you should just offer us four per cent 
in return for a compulsory licence, 
and we should pay you much more 
for a voluntary one,*



SHRI B. D. DESHMUKH: In your 
written memorandum you did not 
touch Chapter XVII of our Bill. Have 
you gone through that chapter? Page 
57, clauses 89 to 102. You have not 
referred to it.
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MR. NOWOTNY: This is one of the 
problems that we had in our presen­
tation. There are so many people 
presenting their views to you that 
Instead of commenting on the whole 
Patents Bill, we have on purpose 
limited ourselves to what we con­
sidered the two crucial issues which 
we would like to consider under all 
circumstances. That does not mean 
that we agree with all the others. As 
a matter of fact, in relation to 
licences and prices, we are not in 
favour of that, but in order to 
facilitate the work and to make sure 
that at least the two most important 
points will be considered, we have 
concentrated on these aspect of 
patent duration and royalty, which 
we think are rather important.

SHRI NAMBIAR: In your argu­
ments, xour main emphasis was on 
this: that your scientists in this 
industry should have the guarantee 
of continued attention and continued 
concentration so that they may do 
their best and if there is a restriction 
on these patent rights or reduction in 
the number of years, that incentive 
will lapse. When once this drug 
manufacture and storage is by itself 
an industry, there is already a compe­
tition in that industry among their 
own partners. Therefore, what 
happens is the best survive and the 
others fade away. So, thereby, the 
scientists are already out of the 
picture and only it is a question of 
the survival of the fittest. When that 
is so, the result which gives benefit 
to the people in supreme, and not 
the money factor. If the money 
factor comes in, those scientists who 
take up this industry, collapse, 
therefore, it is the concentration on

the benefit of the people. And who 
helps that? The nation which sup­
ports. After all, necessity is the 
mother of invention, and not profit 
When the nation accepts the scientists 
in this manner, ultimately the poor 
consumer is made to suffer by high 
prices, and your whole theory gets 
lost in the argument; but for the 
support you get from the consumer 
by way of high prices, the scientists 
may not do the work.

MR. NOWOTNY: I have not been 
saying that you need high prices to 
finance research. What I said was 
that you need such prices, that you 
will come out with a margin of profit 
which is enough to permit you to 
finance your expansion. I again come 
back to that point, because I think it 
is the crucial point. Your industry 
here in India will have to expand to 
satisfy the demand of your popula­
tion. Therefore, in order to finance 
this expansion, your industry, in one 
way or another, will need to have 
sufficient profits to finance this expan­
sion. You do not get these profits if 
you abandon all protection and every­
body rushesh into the 'market and 
copies whatever he wants to. You 
can only get these kind of profits if 
you give protection for the really, 
new inventions and then give a 
chance to the creative company to 
get a decent return on those inven­
tions and use this return to a very 
large extent to finance this expansion. 
That is all.

SHRI NAMBIAR: Your analogy of 
Italy is different from that of India. 
In Italy when many producers came 
to the market, the market being 
small, the prices had to be greater 
because of cut-throat competition and 
more men come into the production 
line, whereas in India, the market is 
big. There is no comparison between 
the Indian population and the Italian 
population. The Indian population is 
so big. Therefore, the market win 
not shrink. So, if more competitors 
are there, the prices may come down



to the benefit of the people. The 
Italian comparison cannot be right.

MR. NOWOTNY; When you say 
the market is big, you mean the 
potential is big. There is a large 
part of the population still unable to 
purchase the available drugs.

When you talk of reducing prices, 
you must realise what is the magni­
tude of reduction you are talking of. 
If you have a net profit of 13 per 
cent after taxes, you will need some­
thing to put into the business at the 
end of the year for expansion. We 
cannot have the cake and eat it.

SHRI NAMBIAR: If the State
pays that 15 per cent of profit, there 
is no harm. The State is in charge of 
public health.

MR. NOWOTNY: Of course, you 
can go the way of the British. They 
«aid in 1948 that they want a public 
health service and they would pay 
for everything—hospitals, doctors and 
drugs. You can take that decision. 
But you should realise that by doing 
so you will spend much more than 
you think you will, because, if the 
experience of the British is any guide, 
when you give health care frpe, you 
immediately augment the demand for 
it. You must see the things in their 
proper proportion. You can give it 
free, but you must get the money for 
it through taxes or some other 
means. Please do not think that 
you can achieve a considerable reduc­
tion in prices by just eliminating 
profits from the pharmaceutical 
industry. You are not helping the 
man in the street i f  you reduce the 
price he has to pay for a drug f*:orn 
Rs. 1 to Re. 0.85, i.e. by 15 per cen\.

SHRI NAMBIAR: Even your chart 
shows that only one-third is spent 
on manufacture, including the 
scientists* share. That means, two- 
thirds of the cost represents expendi­
ture other than production. That 
means the prices can be reduced

considerably. Thia 13 per ceiit is a
fi.alioius figure. '

MR. NOWOTNY: Let me tske the 
one-third which represents profits, 
taxe.s and administrative expendi­
ture. If you eliminate profits, you 
do not have anything to provide for 
expansion. If you take off another 11 
per cent which goes towards taxes, it 
means the Government loses this 
amount and it will have to make at 
up from another source. Some 
administrative expenses are inevitable 
because you cannot run a plant with 
workers alone, and nobody keeping 
the books, paying the sa aries, etc. 
Thus, about 10 per cent for administ­
ration is certainly not too much. 
Then, let me take the one-third which 
goes to research, medical informa­
tion and selling expenses. If you 
produce a drug, especially in a big 
country like India, you have to take 
it to the consumer. So, some distri­
bution expenses have to he incurred. 
Regarding medioal information, a 
suggestion has been made that some 
medical societies can take care of it.
I did not have the time to reply to 
Dr. Nayar who said that in many 
countries, there are no medical repre­
sentatives. But in Russia, they 
actually complained that in this 
respect they are spending too little. 
When you produce a drug, what help 
is it if the doctors do not know 
about it? Maybe you can save a few 
per cent on medical information by 
using other methods like visual pre­
sentation, television, etc., but for the 
moment, the possibilities of cutting 
these costs down are very small. I 
also do not think you can cut down 
the 10 to 15 per cent which some big 
drug companies are spending on 
research, because research really be­
comes more difficult every ye^r, not 
only because there is the Government 
sitting in control to ensure the safety 
and effiennev before the drug is used, 
but also because the more you get 
into a field, the more difficult it 
becomes to improve further. The 
first steps are always the easiest. T6

m
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become a good piano player, it takes 
a certain amount of time. If you 
want to become a very good player, 
you will have to spend, say, three 
times that amount of time, t o  bfecome 
an outstanding player, the time re­
quired could be 15 times or more!

SHRI PARTHASARATHY: A lot of 
arguments have been put forward for 
and against the 4 per cent royalty. 
Do you think it is better for Govern­
ment to have flexibility in the 
matter of compensation for acquiring 
thgse rights?

MR. NOWOTNY: I think it would 
be much more fair to you and to the 
industry if you would provide for 
absolute freedom in this ar£a because 
in some cases you might find that 
you would only like to levy a low 
royalty and in many other cases you 
would like to put a much higher 
royalty. As I have indicated in my 
oral statement, I think compulsory 
licences—I must underline it again— 
are usually only asked for excep­
tional drugs, exceptionally successful 
drugs in the medical and commercial 
seitte.

SHRI PARTHASARATHY: What
do you think the royalty should be?

Ste. NOWOTNY: If fo u  look at 
these successful drugs I thihk you 
can state as a general guideline that 
royalties should be 30 per cent plus 
or minus 10 per cent. When you 
look at the compulsory licences 
awarded in the United Kingdom the 
last awards have been between 20 
and 28 per cent.

SHRI PARTHASARATHY: That is 
a fantastic figure compared to 4 per 
cent.

MR. NOWOTNY: If you want to 
know how they have arrived at thes? 
figures it is very easy. Jf you look 
at the various cost items you will 
find that research cost is of the order 
o ! 12 to 14 per cent. Medical 
information cost for several years Is

of the order of 15 to 20 per cent. You; 
must somehow get compensated for 
these items and by adding up these 
two you get into the range of 20 to 
30 per cent. Still you have the 
capital invested in research and 
medical information. As a private 
enterprise you have to show some 
return on investment on these two 
items and that goes on top of that. 
Thus we arrive at these figures which 
seem high but they only seem high in 
comparison to voluntary licenccs. 
This was one of the points I was 
trying to make between compulsory 
licences and voluntary licences. Thay 
are two different things. Under 
voluntary licences you give some­
thing because you want to give it and 
when you want to give something you 
have some reason for it. You must 
be able to profit out of these volun­
tary licences. These licenses are 
usually given when you have no ac­
cess to a market and you want tQ use 
some local manufacturer or distribu­
tor to help you to get access to that 
market. Under compulsory licences 
everything is established and they 
mean little profit to you.

SHRI PARTHASARATHY: Why is 
it that our present Bill is attracting 
mostly drug and pharmaceutical 
organisations rather than other com­
mercial interests?

MR. NOWOTNY; It seems that you 
seem to be more interested in drugs. 
I have appeared in 1966 and I have 
heard your preoccupations about drug 
prices. That is why we have directed 
ourselves to that point. Also, we feit 
we were particularly being discrimi­
nated against in this Bill in respect to 
patent duration because from 16 years 
it has been brought down to 10 years 
instead of 14 years.

SHRI PARTHASARATHY: The
whole philosophy underlying this 
Bill is to develop our own economy 
by creating our own indigenous 
inventors rather than import foreign 
patents. What objection can you 
have to this?
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MR. NOWOTNY: I think you have 
to do both. First of all, in giving 
good patent protection you, of course, 
inspire confidence in your country 
and people will not only give you 
access to patents but they will also 
furnish know-how information. That 
is a very important thing which has 
not been brought out clearly here. 
If we abolish all patents then we just 
mu  take whatever we want. I have 
a rupee here. You tell me “I do not 
want to pay for your patents” . So, 
you tear up this rupee of mine and 
tyV» half of it. But I still have the 
other half of it, which is my know­
how. Now, if you give me 5 paise, 
do you think I will sell you the other 
half of the torn rupee? That is a 
simple illustration as far as foreign 
patents are concerned. For your own 
industry here you want patent protec­
tion. Your scientists are just as good 
as those of other countries. It is a 
question of technological developmant 
and possible opportunities to apply 
their brain to certain problems. That 
is alL These people also need a good 
patent protection system to have their 
ideas covered, protected. I would say 
that even if you do not have at one 
particular moment the necessary tech­
nology to use a certain patent you 
might, even then, having developed 
it make use of it in licensing it to 
somebody else and, in the mean­
time, profit from these ideas.

SHRI C. ACHUTHA MENON: You 
have been saying that in a country 
where there is patent protection 
Immediately after it is removed lots 
of competitors rush into the market 
and there is an immediate tendency 
for prices to fall. But you also said 
that this competition does not m fact 
reduce the prices. I do not quite 
understand your arguments ataU. 
When there is a rush m the market 
for a particular product, there will
be competition among pro* £ “ ? 
to produce the same thing. Natu

iHS
destroyed° That is inherent in the t!SS Of competition. But I should

think that it is a fundamental Uw 
that where there is competition the 
prices are bound to fall. Why do 
you say that it will not fall? I do 
not understand your argument at
all.

MR. NOWOTNY: It seems a diffi­
cult point to understand. So, let me 
try it again. Let us say that a 
patent has been going on for 16 
years and then it expires. It may so 
happen that at that time some other 
producers, who are also capable of 
manufacturing this drug; will come 
into the market. Because they are 
just coming in, they will have to 
offer something to capture a share of 
the market: that ‘something* may be 
in the form of price reduction. They 
will reduce their prices to get into 
the market Then the patentee, 
whose patent has just expired, not 
wanting to lose too much of his 
market, will reduce his prlccs also. 
So, the moment a patent expires the 
prices may go down and do go 
down; there is no doubt about that. 
But what I do say then is this.
16 years ago when this drug was 
first patented, suppose you had no 
patent protection, what would have 
happened? At that time, your market 
was not anything like what you have 
now after 16 years. It would hove 
been a much smaller market It 
had to develop during the 16 years. 
Then, in the absence of a patent, lor 
this smaller market, immediately 
there would have been many more 
people rushing in, because every 
company is looking at what the other 
company is doing and the moment a 
product is successful in the market 
the other companies start imitating 
i t  That is exactly what is happen­
ing and what has happened in Italy. 
People rushed into the market. 
There are 20 to 40 people rushing to 
the market with their products and 
everybody wants to have his piece 
of the Pie. The market in drugs 1s 
relatively inelastic and the fact that 
so many people are in this field does 
not mean that they will expand the
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market; not at all. They just divide 
it up among themselves. Then, 

what happens? Because of the rather 
small volume of production, the pro­
duction costs of each drug manufac­
turer are higher. Then, because of 
the smaller volume of sales, his ad­
ministrative and other expenses take 
a much bigger share.

SHRI C. ACHUTHA MENON: 
When 20 or 30 parties are competing 
for the manufacture of the same 
drug what happens is that the party 
which can put the drug in the 
market at the lowest cost succeeds.

ME. NOWOTNY: I do not think 
this happens. Because' usually 
when you come with a new product 
to the market you cannot fix your 
price arbitrarily. You must look at 
the other drugs which are therapeu­
tically similar. A Shulphonamide in 
one way or another does compete 
with an anti-biotic because in some 
cases it can be applied to treat the 
same disease. So, there has to be 
always this “look to the market” to 
determine what the price can be. 
People will fix their price in com­
parison at that level. Then, wherj 
many people rush in with their 
products, the inventor cannot change 
his price because he will have to 
compete with 20 or 30 other manu­
facturers and at that price he will 
not have enough money left to 
channel into research. So, you see 
that your prices are just the same 
without patent protection as with 
patent protection; but without 
patent protection you do not have 
any money going into research. It 
seems a little difficult to understand 
that point. This confusion arose out 
of the fact that prices drop when 
patents expire and, therefore, people 
were just reasoning backwards 
believing that because there is a fall 
in prices now, prices could have been 
actually lower 16 years ago. But 
that is not really the case as facts 
have proved It.

SHRI C. ACHUTHA MENON: 
Anyhow, let us leave it at that. You

have objected to the differentiation 
that is made in this Bill on the dura­
tion of a patent for drugs aa distinct 
from other patents. Is there not an 
important distinction between drugs 
and pharmaceuticals on the one hand 
and other products on the other? 
The drugs are meant to cure people 
or alleviate their suffering. So, from 
the social point of view it is very 
important that drugs and pharma­
ceuticals should be made as cheap 
as possible, a point which we have 
argued earlier. So, why do you 
object to this distinction being made?

MR. NOWOTNY: I agree with you 
that drugs should be made as cheap 
as possible. There is no doubt about 
that. But I cannot see how you can 
achieve that if you lift patent protec­
tion. By lifting patent protection you 
will not reduce the price. Then, if 
you want to reduce the price by some 
other means, like price control or some 
other device, I have shown you what 
kind of reduction you can really 
expect. A reduction of something in 
the order of 13 to 15 per cent Will be 
about the maximum that you can get. 
So, what is all that talk about reduc­
ing drug prices?

I know very well where these stories 
about reducing drug prices start, 
because I have been working in this 
field now for about ten years. I hav*

' read the whole of the Kefauver hear­
ings__10,400 pages, 22 volumes—and
have also read some of the Canadian 
and the British hearings and so on. 
This idea that terrific profits are made 
in the drug industry sprang from the 
misconception of some journalists who 
missed their accounting lessons. I 
think, it wa* only recently that some­
body said that profits were made o f 
a few thousand per cent or some­
where near that. This is where all 
this starts, somebody sending out the 
idea into the world that on a certain 
drug profits are made of a few thous­
and per cent.

SHRI C. ACHUTHA MENON: So 
you do not agree with the finding of 
the committee that some of the drugs
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-are selling at a thousand or 1.700 
times the cost of production. The 
committee found that generally the 
profits in the drug industry were larger 
than the profits in other industries. 
Do you contest those findings?

MR. NOWOTNY: I will take up
both o f your points in succession 
because they are both important. First 
Gif all, when people say that there hat 
been a profit of 1,700 per cent on the 
production cost, what does the word 
‘profit* mean? The difference between 
production cost and selling price is 
not profit. They used to call it ‘gross 
profit’ in accountancy, and because 
they called it ‘gross profit’ some people 
dropped the word ‘gross’ and started 
calling it ‘profit’.

SHI C. ACHUTHA MENON: Do you 
mean to say that in industry there is 
no norm at all about the difference in 
the cost of production and the selling 
price? #

MR. NOWOTNY: I was trying to 
give you that norm in our pricing. 
When I said that on the average pro­
duction costs are one-third the selling 
price, it gives you a margin of 200 
per cent on the average. When you 
come to a margin of profit of 1,700 
per cent or, let us say, 1,000 per cent, 
it  just means that the production con* 
of a drug is about 10 per cent of the 
selling price. If the production cost 
amounts to 10 per cent, the margin 
that you arc left with is 900 per cent. 
~But this margin is not profit; this 
margin is there to contribute to all 
your costs, apart from your produc­
tion cost. This is where I think, the 
big mistake is made.

SHRI C. ACHUTHA MENON: Your 
argument-----

MR. NOWOTNY: It seems high to 
you.

SHRI C. ACHUTHA MENON:.. .  .is 
that anything more than 900 times 
should not be premitted.

MR. NOWOTNY: I was giving you 
this as an illustration. Do you know

what was the suggestion of Senator 
Kefauver, who during two years inves­
tigated the US drug industry up aad 
down, with all the details? I will teU 
you. He said that compulsory licences 
should only be granted when pricei 
are excessive. And what was his defi­
nition, after two years of investiga­
tions of an “excessive” price? He said 
that the price of a drug should not 
amount to more than the production 
cost plus the research cost multiplied 
by 5. That was his formula. If you 
take the research <cost of 10 to 12 per 
cent, you are left with ior production 
costs with an amount of 8 to 10 per 
cent. 8 per cent production cost plus
12 per cent research cost multiplied 
by 5 gives you 100. Therefore, even 
Senator Kefauver, who was such an 
ardent critic of the pharmaceutical in­
dustry, in the very end, after two 
years of through investigation, re­
cognised that you need this major ad­
vance, this above average successful 
product ‘rush-hour business’ in the 
bus example cited, to permit you to 
run the whole system more of less 
adequately. Therefore when you say 
that it is quite exorbitant to have 
mere production cost of 10 per cent 
on some drugs and sell the whole for 
100 Senator Kefauver would not 
agree with you and many other people 
would not agree with you because this 
is the exceptional product and it is 
the very exceptional product that we 
are talking about.

When it comes to compulsory 
licence, applicants do not want the 
average drug where your production 
cost is 30 per cent or 33 cent. Every­
one wants that successful product 
where the production cost is 10 per 
cent or even lower so that they can 
make some nice money, because this 
is the “rush-hour business” I was 
talking about.

SHRI C. ACHUTHA MENON: You 
were saying that in the case of a com­
pulsory licence, 4 per cent royalty 
is very inadequate. Suppose I concede 
that argument, would you suggest any 
other system whereby proper remune­
ration for the patentee could be work­
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ed out? Some witness has stated here 
that in some cases even 4 per cent 
royalty may be higher than what you 
require and in some cases it may be 
very inadequate. So, some witnesses 
were objecting to fixing the ceiling on 
royalty. They said that it should be 
worked out in each case. Have you 
any proposals or principles with re­
gard to working out a proper royalty?

MR. NOWOTNY: I think, one should 
leave this to the courts or—I do not 
know how you would like to handle 
it administratively—to the Controller 
of Patents to decide what the royalty 
should be. In general, we can say 
that you must recognise certain prin­
ciples of compensation that are now 
already recognised in other countries. 
First of all, the patent owner will have 
to be compensated for his research 
costs. If he is spending something like 
10 or 15 per cent on sales on research, 
in one way or another he must be 
compensated for that. The patent 
owner should also be compensated for 
the effort and the money that has gone 
into making that drug known. Usually 
people do not ask for compulsory 
licence when a drug is being introduc­
ed. They wait a few years and when 
all the money has been spent by the 
patent owner to make the drug known 
within the medical profession, and 
when they are sure that this is not 
only a medical success but also a com­
mercial success, they ask for compul­
sory licence. They do not want to 
apply for a drug for which the market 
is not big enough; they only want to 
get in where the profits are. So, I 
would say, you should leave the door 
open for each case to be judged on its 
own merits. In some cases, it may be 
that some firm stumbled on one inven­
tion accidentally without having any 
big research organisation and, there­
fore, has very low research cost. It 
may happen that somebody may ask 
fbr a comoulsory licence from that 
patent-owner and he may find that he 
is only to be compensated for a little 
amount. But in other cases, where 
research cost is much higher, this will 
have to be taken into account. There 
are three elements that have to be

considered in setting the compensation 
for a compulsory licence, that is, the 
research element, medical informatlbn 
and lastly the need to a fair return 
on investment.

SHRI PITAMBER DAS: You say 
that compulsory licence would be 
justified when the cost is excessive and 
the excessive cost, as defined by you, 
is, the cost of production namely, 8 
per cent plus expenses on research, 
namely, 12 per cent which comes to 
20 per cent multiplied by 5, that is, 
100 If it exceed* 100, then it would 
be considered excessive cost. Now 
what about those drugs the selling 
price of which is more than 700 per 
cent of the cost of production? Would 
compulsory licence not be justified in 
those cases?

MR. NOWOTNY: I was citing
the example of Senator Kefauver. 
This is an American example. I am 
not saying that you should have that. 
I gave you this example to indicate 
what Senator Kefauver. who had been 
very intensely interested in this indus­
try, was thinking at the end of his 
two years study. In the United States, 
as you know, compulsory licences do 
not exist at all.

SHRI PITAMBER DAS: My point 
was entirely different. I am not ask­
ing whether the provision is there or 
not. If in a country like the United 
States, the price which is 12 times the 
cost of production is considered to be 
excessive, why then in India which is 
economically much less developed a 
country, a price which is 700 times the 
cost of productic i should not be con­
sidered to be excessive? The moment 
it is considered to be excessive, the 
compulsory licence will be justified.

MR. NOWOTNY: Actually, the
figures that have given are not exist­
ing. You can take 8 per cent or 10 
per cent or whatever you like.

SHRI PITAMBER DAS: I do not 
nvr.d th*t You c«m have a safe mar­
gin. You can multiply it by 20 instead 
of 5. But what about cases where it 

is 700 limes the cost of production?
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MR. NOWOTNY: I do not
know about the countries where it is 
so much. As I told you. from what I 
toave *een, from my knowledge of the 
pharmaceutical industry, there are not 
many products which come even un­
der Senator Kefauver's formula.

SHRI PITAMBER DAS: I come to 
another point. While making inven­
tions and producing goods, the main 
consideration is economic and mone­
tary. Just to safeguard that interest, 
we give them the patent. In case of 
drugs and medicines, there is addition­
al consideration apart from economic 
and monetary considerations and that 
is the service of the suffering humani­
ty. Since that additional considera­
tion is present in regard to drugs and 
medicines, if there is a discrimination 
in the patent period provided to them, 
is it not reasonable? In view of the 
fact that there is an additional consi­
deration of service to humanity, does 
it not justify the discrimination bet­
ween the two patent periods?

MR. NOWOTNY: This argu­
ment of service to humanity is brought 
forward frequently. It has a very
strong emotional appeal.

SHRI PITAMBER DAS: But emo­
tions have their own value in human 
life.

MR. NOWOTNY; Yes. But
they do not really change the actual 
economic situation. You cannot olve 
economic problems on an emotional 
plane.

SHRI PITAMBER DAS: You will 
agree that in a country whose ap­
proach is not entirely materialistic but 
is also spiritualistic, this has a greater 
value.

MR. NOWOTNY: I do not
deny that. But let us see the econo­
mic problems. The profits in the most 
profitable part of the drugs industry 
in the world which is the American 
drugs industry—because they have m 
the U.S. a very strong patent protec­
tion, they have a very big market, a 
high standard of living and a high

standard of health care and so onr— 
are of the order of 13 per cent on 
sales after taxes. I do not know ex* 
actly what the profits are in India., 
But I am sure they do not come up to 
that level. When you talk of the 
suffering of humanity, the question is, 
how far can you go? You can Bay that 
we do not want any profits in the drug 
industry. If you say that, you will be 
able to save something like 13 per cent 
in America, and in India it should be 
less. But then afterwards you will be 
stuck with the problem that I already 
mentioned to Dr. Nayar that you will 
have to finance your expansion and 
then you will have to come back to 
the taxpayer and get the money.

SHRI PITAMBER DAS: Yes. But 
between these two extremes, one of 
abolishing patents altogether so far as 
drugs are concerned and the other of 
providing the same patent protection 
as in the case of others, is it not wise 
to take a middle course and reduce the 
period?

MR. NOWOTNY: I would re­
commend to you what you call a 
middle course, if you would have to 
deal with an industry where you do 
not depend really on big progress and 
large expansion. But if you want to 
meet the drug needs of the Indian 
population, you will have to expand 
this industry by about at least 15 pei 
cent every year. The only way to do 
this is to let the industry keep profits 
of 15 per cent to 20 per cent after tax 
on an average; of course, even a patent 
does not give you any guarantee that 
you will be able to make such profits. 
It is just one kind of protection.

Then I would say you should not 
take too short a period of protection 
because if you do that, you will not 
be able to have drugs on the market 
that will contribute the necessary 
funds which you will then be able to 
channel into your expansion. The 
more you shorten the protection 
period, the less chance of course, you 
give to the manufacturer to profit from 
his inventions.
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SHRI PITAMBER DAS: What would 
be the use of expanding or enlarging 
that industry the results or the pro­
ducts of which people find it difficult 
to purchase? After all, you expand 
an industry in order to procure mate­
rial to the people. If they are not in 
a position to pay that much price for 
it, what is the use of expanding it?

MR. NOWOTNY: There may be a 
stage in the development of a nation 
where you cannot pay for the drugs 
even if the prices would be one-tenth 
of what they actually are. The only 
way-out then is to nationalise the 
health service and pay for every 
health need. You can always get 
what you want if you are willing to 
pay for it. What I was trying to point 
out here in our meeting today is that 
you cannot get something for noth­
ing.

SHRI PITAMBER DAS: With this 
background that the Government 
should be able to pay for the people, 
what objection have you for this pro­
vision that the Government can ac­
quire a particular product or indus­
try?

MR. NOWOTNY: First of all, there 
is quite a bit of illusion when you sav 
that the Government, operating at no 
profit, would really be able to lower 
drug prices appreciably.

SHRI PITAMBER DAS: What ob­
jection have vou for Clause 48? It is 
in the interest of the people when 
they cannot afford to pay. You ateo 
recommend that it will be for the 
Government to pay for them. This is 
what has been sought to be done un­
der Clause 48.

MR. CHAIRMAN: Mr. Dahyabhai
Patel.

SHRI DAHYABHAI V. PATEL: You 
are familiar with the history of drug 
industry. The drug industry has made 
rapid progress in certain countries 
about the time a few years before the 
Great War anrf after the War. War 
ft not due directly to the steps taken 
by Hitler to oust scientists from Ger­

many? Perhaps some of them went 
to Switzerland and some to America. 
Therefore, the drug industry, with the 
help of the knowledge of those scien­
tists, made rapid progress in these 
countries. Would you say that this is 
a correct proposition?

MR. NOWOTNY: I do not know to 
what extent this has played a role. 
As far as I understand, the German* 
have always had quite a good drug 
industry even after the War___

SHRI DAHYABHAI V. PATEL: We 
will be having a German witness *n 
the afternoon.

MR. NOWOTNY: He may be able 
to inform you better about this.

SHRI DAHYABHAI V. PATEL: We 
bar? a drug industry which was, more 
or less, in an infant stage. After the 
War, we got independence. If we had 
made it attractive enough, we could 
have got some of the best German 
scientists. I know, some did come, but 
tho rendition* in India, one of them 
being the patent protection, not being 
attractive enough, they left the coun­
try and did not stay. If they had 
stayed, perhaps we would have had 
a good drv* industry.

MR. NOWOTNY: This has been 
mentioned in my presentation when I 
said that you might, through a strong 
patent protection, attract people and 
foster local research. It would also 
depend on other factors, of course; the 
climate factor for example.

SHRI DAHYABHAI V. PATEL: The 
other factors were not attractive 
enough.

MR. NOWOTNY: Patent protection 
and. of course, to some extent also the 
technological know-how, play a role.

SHRT DAHYABHAI V. PATEL: I 
know, some did come and then went 
away.

MR. NOWOTNY; Yes; this might 
h ave been so.

1006 (E) LS—8.
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SHRI RAGHUNATHA REDDY: You 
have been pleased to mention about 
Kefauver Committee^ report. We find 
some remarks of the Kefauver Com­
mittee with special reference to prices 
*.n India. It has been said:

"India which does grant patents 
on drug products provides an in­
teresting example. The prices in 
India for the broad spectrum anti­
biotics, Aureomycin and Achromy­
cin, are among the highest in the 
world. As a matter of fact, in drugs 
generally India ranks among the 
highest priced nations of the world— 
a case of an inverse relationship 
between per capita income and the 
level of drug prices.”

What are your observations on this?

MR. NOWOTNY: I think, this com­
ment was made in 1961 or 1960. I do 
not have any comparison of prices at 
that time. But I think that, if you 
take Indian drug prices today and 
compare them with the prices in other 
countries, you will find that they do 
not compare unfavourably. You do 
not have extraordinarily high drug 
prices in India.

SHRI RAGHUNATHA REDDY: You 
were pleased to mention about the 
profit that can be made reasonably by 
the drug industry. We find a remark 
in Kefauver Committee's report about 
this. Of course, I do not have the 
report here, but as published by the 
London Times, a profit of 3,000 per 
cent is made on drugB. I do not know 
whether it is true. You may confirm 
this.

MR. NOWOTNY: All that I can say 
is that probably I could come out with 
a profit of may be 10,000 or 20,000 or 
even 100,000. Suppose, I want to pro­
duce an ampule with distilled water; 
here the raw material is water which 
I can get for nothing. Anything on 
top of nothing is infinite. I can come 
upto with an infinite margin. Here, 
as I said, you only take a bit of water; 
then you have to distill it, then you

have to screen it, pack it and d^strl* 
bute. That is how these fantastic mar* 
gins come about. But there is noth­
ing like that in the drug industry be­
cause U.S. drug the industry, which 
as I told you is the most profitable, 
is just making an average profit of
13 per cent after sales-tax. It all 
comes from the misconceptions that 
somebody at one moment just takes 
the raw material costs of the active 
ingredient and then puts them in rela­
tion to the selling price of the finished 
drug which is, of course, completely 
wrong.

SHRI RAGHUNATHA REDDY: I
just wanted to knowr whether there is 
any truth in this report.

MR. NOWOTNY: I do not want to 
say anything disrespectful about what 
Senator Kefauver has said. He has 
also changed his approach during the 
two years of his investigation of the 
U.S. drug industry.

SHRI RAGHUNATHA REDDY: 
They are making a profit of 
3000 per cent. I am not in 
a position to say anything 
becauBe the report is not here. The 
confirmatory evidence to this kind of 
conclusion is provided by the Cana­
dian Restriction of Unfair Trade Prac­
tices commission’s report. Similar 
observations have been made by Sain- 
bury Commission report. The Com­
mittee is inclined to feel that the pre­
sent period of patents is rather high 
and they are inclined to reduce it. In 
the case of the Canadian Commission 
they have made a recommendation 
that as far as drugs are concerned, 
there should be no patents.

MR. NOWOTNY: I would like to 
make another comment. The fact that 
these things are published does not 
mean that there is any likelihood that 
they will ever be implemented. But 
as far as the Sainsbury Commission is 
concerned, another Committee u  now 
studying this question and they have 
not yet come to any conclusion. As 
far as Canadian report is concerned I 
may inform you that this report was 
one of many reports since i963. After
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that there was Harley report. There 
is nothing in this report all which con­
cerns the reduction of patent dura­
tion. These are just “trial balloons’* 
politicians and they have been shot 
down.

SHRI RAGHUNATHA REDDY: It 
is possible that the recommendations 
of the authoritative Committees may 
not And a place in the legislation, but, 
we, sitting as a Committee, have never­
theless to take into consideration vari­
ous observations made by various 
Committees in respective countries. 
We have got one small question. A 
person invents a process and it may 
be translated into production for the 
benefit of mankind. When he comes 
to the patent office, he will not stop 
only with taking a patent for that par­
ticular process which may normally 
find into production but by his ima­
gination he makes various combina­
tions of formulation or permutations 
and combinations by which the same 
product can be produced and he takes 
patents for these processes also which 
can be derived from one process. 
Therefore, while he may ultimately 
make use of only one process which 
he considers reasonable, he puts a »top 
on the other processes beinjj imple­
mented.

MR. NOWOTNY; This is one aspect 
of process protection as compared to 
product protection. That is why re­
cently various countries have switched 
over to product protection. But there 
is still no blocking at all. You can 
always resort to compulsory licence 
provision.

SHRI RAGHUNATHA REDDY: 
Will it be possible for you to send us 
a comparative list of prices in various 
countries of drugs so that we may have 
an idea as to how prices are deter­
mined.

MR. NOWOTNY: I think we can do 
it. I do not know if any of the local 
organisations will be able to give it.

SHRI RAGHUNATHA REDDY: 
Will it be possible for your organisa­

tion to supply these figures. We would 
like to know the position.

MR. NOWOTNY: We will try to 
submit to you a list of the drug prices 
in various countries—Iwly, U.K., 
Germany and so on.

MR. CHAIRMAN: We are grateful 
to you for sitting with us for three 
long hours and giving us the benefit 
of your experience. We plso want to 
thank you for taking the trouble to 
come all the way from Switzerland to 
India. We hope that you enjoyed your 
trip.

MR. NOWOTNY: Thank you, Mr.
Chairman and I also thank the hon. 
Members.

(The witness then withdrew)

(The Committee then adjourned)

II. Prof. Dr. A. Krmft, Department e l  
Law and Koonomto, Jejimam 
G n tn b o f Unfwaftty at M M u (W. 
Germany).
Spokesman:

Dr. A- Kraft
(The witness was called in and he 

took his seat).

MR. CHAIRMAN: We are very
happy that you are here. The papers 
that you sent have been circulated 
amongst Members. It is fairly long. 
You can pinpoint on any portions and 
you dan also dilate on the portions 
which you feel important. Otherwise 
it would take a long time if you go 
over the whole document. I should 
also tell you that the evidence you 
will be giving is liable to be made 
pubUc.

DR. A. KRAFT: Thank you, Mr. 
Chairman and Hon. Members of the 
Committee. I would like to think 
you very much for your kind invita­
tion for me to toppear here before this 
Committee, and for giving me the 
opportunity to say what I personally 
think on patent law and on the Bill 
you are now discussing. First of all, 
I would like to say to few words 
about my own background. My
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name is Dr. Alfons Kraft and I am 
Professor of Law in the Department 
of Law & Economics at the Univer­
sity of Mainz in the Federal Republic 
of Germany. After my studies of law 
and to some extent of economics in 
Munich I joined a middlesized com­
pany doing business in the chemical 
and pharmaceutical field. In this 
company I had the position o l the 
head of the legal and patent depart­
ment handling mainly all matters 
concerning intellectual and industrial 
property. I stayed in this company 
for over 9 years. After that, and 
after having written a book on Ger­
man Unfair Competition Law, I be­
came professor at the Technical Uni­
versity of Darmstadt and since 1967 I 
am teaching at the University of 
Mainz. Ever since I had finished by 
studies special object of all my work 
was the industrial and intellectual 
property and right now I am working 
in German on a study referring to the 
relations between patents and free 
competition.

1 have been asked by the Assn. of 
Chemical Industry of Germany which 
represents the German Chemical In­
dustries in the Federal Republic to 
prepare an expert opinion on the basic 
aspects of the German patent system 
and on the presumable effects of the 
Proposed amendments of your bill.
I have worked out this study as an 
absolutely independent scientist 
based only on my knowledge that i 
got from my studies. I must also 
point out that ag a Professor of a 
State University I would not be al­
lowed to work as a mere employee of 
such an organisation. Probably these 
statements will help to make clear my 
’approach in this matter.

I am not competent for technical 
details of research or production or 
sale of products; I am not competent 
for exact figures in which you pro­
bably may be interested. In my 
memorandum I have also tried to 
make clear the aims and functions 
of a patent system and to show their 
adequate regulation by the German 
Patent Act, I have tried to compare

the aims, your Government apparent­
ly is struggling at, when proposing. 
This new Bill with the legal means 
contained in the proposed Bill. The 
result of my studies was, as you know 
from my memorandum, may I say 
this with all respect that the propos­
ed amendments, at least a number of 
them, can hardly meet with the ends 
aimed at and with the well-under­
stood interests of your country.

Please regard my written opinion 
and what I say here today in this 
sense and only as a contribution to 
the discussion, which you, as this 
procedure already shows, carry on 
with all care and impartiality.

Now I would like to give you a 
short summary of the points which I 
feel would be of interest to you. The 
Patent Law in the Federal Republic 
of Germany provides for a patent 
system which gives the owner of a 
patent the exclusive right to commer­
cially use or not to use the patented 
invention and to exclude any other 
person from such use. This is the 
basis. That exclusive right is justi­
fied in our opinion by various reasons.

(1 ) Our Constitution is based on
the protection of individual integrity 
and the safeguarding of property. 
Property in the sense of our Consti­
tution comprises also intellectual and 
industrial property and that means 
invention. As Invention is the re­
sult of intellectual efforts. Such re­
sults belong, as soon as they are 
found, to the inventor alone and the 
law only assigns—by granting a
patent—also the economic value of 
his invention to the inventor by giv­
ing him a chance to make profit, more 
than a chance even the best patent 
law not able to give to the inventor.

(2) It is the inventor who gives his 
new idea, his solution and discloses 
his technological knowledge. Such a 
disclosure justifies a reward. How 
will you measure this reward? We 
feel that normally adequate reward or 
compensation is reflected in the price 
Jrfudi the inventor may gain for his 
invention m the market.
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(3) Research is of vital interest 
and importance for today's industry. 
There is no doubt about it. Exclu­
sive patent right and the chance to 
make profit out of it are the necessary 
and indispensable incitements to in­
vest intellectual effort and money in 
order to come to technical progress, 
that means, to new inventions.

(4) Last not least, the exclusive 
patent right is of utmost importance 
for technological progress also because 
third parties are not allowed to use 
the invention and are therefore forc­
ed to try to find new and even better 
solutions for the same problem. This, 
in the German literature, is called 
the “whip character” of the monopo­
listic patent system.

Now I think the technical boom 
which took place in Germany and 
other countries after the introduction 
of even a patent system seems proof 
enough that the judgment of such 
system, as given by me, is at least 
to some extent justified. Its advan­
tage may be seen in the new techni­
cal solution contained in  an inven­
tion and disclosed to the public as 
well as in the incentive effect to other 
persons, which are by law excluded 
i om the use of the patented invo 
tion.

Now certainly one htos to admit 
that any exclusive right may be mis­
used. There is no doubt about it. 
As far as Germany is concerned, com­
plaints of misuse have been, however, 
scarcely heard. At no rate, the possi­
bility of misusing * right, justifies 
the abolition of such right. Other­
wise, you may be in a position to 
grant no right to human beings be­
cause they always might abuse such 
rights.

As I have tried to point out, the 
erman Patent Act adequately takes 

into consideration the interests of the 
nventor and 0f the patent owner as 
well as the interests of the public, 

y oing this, our German Law care- 
u y avoids to excavate exclusive

right in order not to endanger the ad­
vantages which in our opinion re­
sult of or are connected with the ex­
clusive patent right. All possible 
restrictions of the patent right are in 
Germany admitted only under strict 
and narrow presuppositions. Res­
trictions without adequate considera­
tion are unknown to the German Law 
and last but not least any order of 
the Patent Office or any other autho­
rity is subject to control by indepen­
dent courts.

As far as I can see—I have in mind 
the Indian situation—in your country 
two forms of alleged misuse of the 
exclusive patent rights are especially 
emphasised. One is increase of prices 
and the other is non-working of 
patents.

With regard to price, I have already 
pointed out to you that I am not a 
man who can give you figures because 
in the last few years I have never 
done business in this field. But the 
assumption that patent protection 
alone or at least mainly would be 
responsible for high prices, is in my 
opinion—and I think it has been 
proved already simply not true. As 
already stated in the UNESCO Report 
on the role of patents on the transfer 
of technology to under developed 
countries (page 19) patents are only 
one among many other factors which 
may bring about higher prices. That 
means and that is the only thing I 
can say. Changes in the Patent Law 
are at no rate adequate remedies 
against high prices.

Now, regarding the non-working of 
patents in India, at first I would like 
to draw your attention to the fact that 
in Germany also only about 15 per 
cent of the granted patents are really 
worked—this is relatively a small 
rate. Often, patents for the simple 
reason of priority, are applied for 
long before the applicant knows, whe­
ther the invention ever will be of an 
economic value. This point is quite 
important with regard to your coun­
try. You know probably that coun­
tries belonging to the Paris Conven­
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tion grant to any inhabitant of a 
country belonging to this Convention 
a one year term within which he 
may decide to file an application in 
this foreign country and if he files 
it within one yefer, he gets the 
priority of his own registration on 
application. India is not a Member 
of such Convention. Any applicant 
for example in Germany, if he has 
the intention to have his invention 
protected also in India has to apply 
for patent protection immediately. If 
he waits it might happen that after 
the application in Germany, his ideas 
are published in India and he will 
never get a patent in India. There­
fore this may be one of the reasons 
why so many patents are applied lor 
even if it is not known whether the 
patent can be used or not in India.

There fere many other reasons why 
a patent is not used. For example, 
it may be due to lack of technical and 
financial facilities. This fact has 
been mentioned even by your Gov­
ernment answering the questionnfeire 
of the U.N.O. General Secretariat, 
Assuming this statement is correct I 
think it is a very important point. 
You can't use patents because they 
are described as wrong. Also you 
have to have the necessary technical 
and other facilities. Further more it 
may be that an invention already 
patented is still not ripe for being 
used in a big technical scale. You 
know that fe solution probably is 
found if it works in your laboratory. 
But from the laboratory to technical 
scale and to a marketable product, 
there is a long way. Therefore, it 
might be that some of the patents 
which are not working are still in 
the stage between solution of the 
technical problem and solution of the 
other problems. That means before 
the development to a marketable 
product. In case of real misuse by 
non-working of patents, a compulsory 
licence system like the one we have 
in the Federal Republic of Germany 
aeems to be the most adequate re. 
medy.

Also the aim of the Indian Govern- * 
ment is to promote the economical and 
technological development of your 
country. An effective patent system 
certainly is not the only but fet any 
rate a very efficient means in reach­
ing of such a target. As far as I 
can see, your main interests are to 
stimulate domestic inventors fend to 
promote domestic industry in order 
to improve at a long range the eco­
nomic conditions of the Indian people 
and secondly to induce the foreign 
companies to make available their ' 
technological knowledge and financial 
funds to India. At least I think it is 
against your aim. If a clause is to 
be inserted in the Bill, which could 
be detrimental to such purposes.

Now, 1 hope that what I have said 
here and what I have already stated 
in my memorandum. It has clearly 
shown thfet in a liberal and democra­
tically organised country like India, 
the granting of an exclusive right of ' 
patent is one of the most apt condi­
tions in reaching such targets. This 
however only under the presupposes 
that—

(i) all necessary precautions fere • 
taken to prevent real misuse;

(ii) these precautions do not ex­
ceed the necessary and ade­
quate measures and are 
fixed in their pre-supposi- ^
tions as exactly as possible; 
and

(iii) that all measures taken by *
any authority are subject
to control by independent
courts. 4

Now, if I look fet the provisions of 
the proposed Bill under these aspects 
there are at least, with regard to 
some clauses, serious doubts whether 
such, a regulation tirould not rather 
hamper than assist the Government < 
m reaching its declared targets. The 
relevant clauses of the Bill I have al­
ready mentioned in my memorandum.

I,*ha11 lihllt to a few
addittonal remark*. My first remark 
refers to clauaes 87 and 88.
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clauses provide, as far as I under­
stand them, that every patent in 
force as well as every patent granted 
under the new Bill, as far as they 
refer to drugs, food, medicine or to the 
method or process for substances pro­
duced by a chemical process, flhall be 
deemed to be endorsed with the 
words ‘licences of right*. That means 
that any person interested in working 
such patent in India shall be entitled 
to apply for and to obtain a licence 
the terms of which, shall be, in case 
of disagreement, settled by the Con­
troller. No appeal to the Court is 
provided for.

May I respectfully say that in my 
opinion this regulation discriminates 
a whole branch, a branch, which is of 
special interest and importance 
for your country? As far as I can 
see no precedent exists for such 
a regulation which practically means 
abolition of patent protection in 
this special field. In addition, when 
granting a licence under this provi­
sion, the Controller is not bound to 
check the ability of the applicant 
and to take into consideration the 
justified interests of the patent- 
holder. If such a provision becomes 
law, it has to be feared that (a) any 
incitement for doing research in this 
field ceases because there is no longer 
a chance to obtain an adequate re­
ward and because no body is com­
pelled to respect the exclusive right 
but is entitled by law simply to imi­
tate. (b) Further it has to be feared 
that foreign companies will at least 
hesitate to introduce new products or 
processes in India or even publish 
new inventions by applying for 
Patent protection because they do not 
even have a fair chance to regain 
their expenses. (In this connection, 
this 4 per cent ceiling for royalties in 
the pharmaceutical field seems to me 
specially disadvantageous) further 
because the foreign companies have 
to reckon with detrimental effects on 
their goodwill, if the licencee is un­
qualified. (C) It must also to be re­
membered that at a long range, the 
Indian chemical industry will beoome

a mere imitator and fall black behind 
the development in other countries and 
can hardly get new products in­
teresting for the export market. The 
danger of isolation in the field of in­
ternational protection of industrial 
property should only be mentioned 
here, (d) Further more, it has to be 
feared that the prices of products 
may rise, as according to general ex­
perience smaller industrial units will 
hardly be in fe position to produce 
and sell products at the same price 
level as companies having a big pro­
gramme of production, being able to 
produce big quantities.

Finally, I may respectfully state 
that the lack of control by indepen­
dent courts is absolutely in contra­
diction to the liberal and democratic 
organisation of your country. A re­
gulation like this would be absolu­
tely impossible in summary and 
against the Constitution of the Fede­
ral Republic of Germany. Now, I 
have only to say a few words on 
Clause 84 which deals with Compul­
sory Licence in connection with 
Clause 93(3) giving some special 
rights to the Controller. The Clause 
84 is dealing mainly with compulsory 
licence, which I think in principle 
would be a good means to prevent 
misuse of the exclusive right granted 
to the patentee but only, if the pre­
suppositions are defined more precise­
ly and if the consequences are not 
excessively detrimental to the owner. 
Both these conditions do not seem 
to be fulfilled by the proposed bill. 
Especially harmful in my opinion is 
that the Controller has femong others 
the power to deprive the patentee 
not only of his entire patent rights 
but also of his right to use his own 
invention. Furthermore, he has the 
right to revoke all already existing 
licences. That is specified in clause 
84(0) together with clause 93(3). 
This regulation is able to shock the 
confidence in the Indian patent sys­
tem. Furthermore, the possibility of 
granting compulsory licence even for 
the importation of patented products,
i.e., clause 95(3)— (also in connection
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with clause 84)—seems to me to be 
contradictory to the targets of Indian 
Government, viz., to promteo dmesuc 
industry.

There are some other clauses in the 
Bill which will in my opinion weaken 
the position of Indian as well as 
foreign patent owners to such an ex­
tent that will create a deterrent 
effect on research in the country and 
on the import of teclinology know­
how fend capital from abroad. May 
1 refer to Clause 48 granting almost 
unlimited power to the Government
to infringe patents; to Clause 86
granting the right to revoke a patent 
without fixing precise the conditions 
for such revocation to Clause 100
gives the right to the Government 
to use patents and to Clause 102
granting the power to the Government 
to acquire almost any patented in­
vention for a public purpose with­
out defining what is a public purpose. 
In all these clauses except Clause 102, 
no appeal to Court against the mea­
sures of the Government is provided 
for.

Mr. Chairman and hon. Members 
of the Committee, I fully realise how 
difficult it will be for you to come 
to a solution of the problems as at 
the same time you have to take into 
consideration the interests of the 
patentees and the interests of your 
country. In every case I think your 
decisions should be based on a non- 
emotional approach and in respect 
primarily of the economic interests 
of your country. In doing so you 
will certainly realise that the develop, 
ment in a number of countries, for 
example in Germany, shows that the 
patent system granting an exclusive 
right to the owner is particularly use­
ful for the development of industry 
and technology. This is true I have 
to admit only if all necessary steps 
are taken to prevent misuse, and to 
prevent serious disadvantages for the 
domestic economy. The Patent Law 
in the Federal Republic of Germany

represents a suitable compromise and 
combination, and & fair balance of the 
interests involved. The restrictions 
of the exclusive right in our country 
don’t have a deterrent character 
since the conditions are precisely 
defined; and all measures appealable 
before independent courts. In my 
opinion also the model law of BIRPI 
constitutes a well-balanced solution.

The discriminatory treatment of 
individual sectors of inventions is 
avoided and the patentee should enjoy 
adequate protection. It is still my 
opinion that the limited objectives 
of the Indian Government can be 
better obtained if you try to realise 
the priniples mentioned in my memo­
randum. The research and develop­
ment of technology is international in 
character. India must therefore fall 
in line with the international think­
ing. The Committee should realise the 
adverse effects that such law may 
create. If you discuss the provisions 
in your proposed Bill I thank you 
very much and will now be very glad 
to answer your questions.

MR. CHAIRMAN; Admittedly the 
present technical know-how is getting 
more sophisticated and needs more 
investment and as a student of eco­
nomics you will agree that India also 
needs to stabilise her economic posi­
tion and to grow forward. That 
being so, how do you feel the foreign 
technical know-how will be of assis­
tance in the development of our eco­
nomy and to what extent the pro­
posed legislation will come in its way?

DR. KRAFT: There is no doubt that 
even patented inventions cannot be 
worked without a certain amount of 
technical know-how which is not al­
ways covered by the writterudown 
patent. There is certainly a lot of 
such know-how known only to the 
owner. If you want to work a patent, 
you have also to have the know-how 
If you do not give the patent owner 
enough security and protection for 
his patent, he will hardly be willing 
to disclose the know-how. What is
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Even if he has disclosed the labora­
tory solution, he may keep back the 
know-how that means his additional 
information. Patent and its know-how 
are closely related, and putting a res­
triction on patent protection also 
means hampering the flow of the 
know-how.

MR. CHAIMAN: In the present 
world, to work out a patentable in­
vention, it needs a huge organisation. 
It is not given to an individual, but 
to big organisations as you have in 
Germany. We in India cannot afford 
to have such big things as we are yet 
in the developing stage. Big organisa­
tions tend towards concentration of 
wealth and confrontation between 
haves and have-nots. If patents pro­
tection is afforded it goes to benefit 
people who are by and large in the 
big organisations. How can we recon­
cile the two.

DR. KRAFT: It is a very wide ques­
tion. It is true that today most in­
vention at least in the chemical or 
pharmaceutical flleds are not the 
work of single men but of big com­
panies with big research organisa­
tions because one needs so much 
money to do that. These companies 
also get the patents and therefore 
there is concentration of economic or 
intellectual power. I cannot deny it. 
But you cannot overcome this diffi­
culty by abolishing patents. Because 
this would probably mean that for a 
certain period you can satisfy the 
needs of your population simply by 
imitating the processes which have 
been developed by others, but you 
will never reach a stage where you 
will have your own inventions and 
patentable ideas. I think this should 
be to your target for the future in 
order to become able even to export 
some of your own inventions.

You spoke of the gap between 
haves and have-nots. That is absolu­
tely true. But it is not a consequen­
ce of patent law. The only solution 
to that would be to assist your domes­
tic industry by some other means,

by way of financial assistance or taxa­
tion relief etc. so that they become 
economically more strong and able to 
do research. Also please realise that 
if you abolish the system or weaken 
the patent protection, even an inven­
tion by your own people will not 
have adequate protection and those 
people may lose all their work and 
the investments already made.

SHRI SRINIBAS MISRA: In the 
Federal Republic of Germany, is 
patent right a property right?

DR. KRAFT: It is a property in the 
sense of our Constitution which seeks 
that the individual property has at 
any rate to be protected.

SHRI SRINIBAS MISRA: Please
illusrate your statement that the pro­
vision for compulsory licence is a 
deterrent to abuse of patent monopoly.

DR. KRAFT: Normally, the owner 
of a patent has the right to prohibit 
any third person from using his inven­
tion and he has this right in principle 
even if he himself is not using it. That 
is the basis of our system. But if the 
non-use goes against public interest, 
then in Germany you can apply for 
compulsory licence and if the public 
interest is really affected, you will get 
the compulsory licence. Misuse is 
blocked because the licensee will work 
the patented invention.

SHRI SRINIBAS MISRA: What is 
‘public interest* under your law?

DR. KRAFT: Our law uses a very 
wide word ‘public interest’ . But it is 
upto the courts to define it. It is not 
sufficient if the individual who applies 
for compulsory licence is interested 
in getting it. That means his own 
financial or commercial interests are 
not sufficient.

Secondly, making use of the abso­
lute patent right is per se not misuse 
according to our court* decision. They 
have said very generally that the 
licence must bo of interest to the 
community, and there have been resi­
dual decisions of our high courts be­
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fore vrui on this question. Por 
example, technical progress on a field 
of special interest to the public. It 
was an invention to be used in coal 
mining, and at that time, it was of 
vital interest that as many as possible 
of coal could be mined. Therefore, 
the patent-owner who did not use his 
good intention was forced to give a 
compulsory licence.

In another case the question of secu­
rity of the workers was involved. If 
there is an invention which would 
make labour safe for the employees 
and the patent-owner would not use 
it an applicant could get a compulsory 
licence. Another example: an inten­
tion made if possible to save important 
raw material but such invention dep­
ended on an already patented inven­
tion using some other material. The 
new inventor got a compulsory 
licence. Otherwise, he would not 
have been able to use it. In all these 
cases the applicant for the compul­
sory licence had found a new solu­
tion and was blocked to use it by an 
elder patent.

SHRI SRINIBAS MISRA: Stimula­
tion of export—is it in public interest? 
Granting of compulsory licence for 
stimulation of exports—does it come 
under public interest?

DR. A. KRAFT: Up to now, no
case has been decided saying so. But I 
have to admit: if stimulation of export 
would be of vital interest to the gene­
ral economy as a whole, not only to a 
company but for the whole economy, 
if the economy would urgently need 
exports, compulsory licence might be 
regarded Justified in the public inte­
rest. But just keeps in mind only if 
the owner is not able to cover the de­
mand. If the patent-owner produces 
and exports the patented product there 
is no reason to give a compulsory 
licence to a third party.

SHRI SRINIBAS MISRA: Granting 
of compulsory licence for during un­
employment. It is necessary?

DR. A. KRAFT: There have been 
cases. That does not mean that if a

single factory has to dismiss employees 
a compulsory licence may be granted. 
The case was dacided in a time where 
unemployment was a big problem for 
the German economy namely between 
the two world wars. In this special 
case, where the total economy was in­
volved, a compulsory licence was 
given.

SHRI SRINIBAS MISRA: The intro­
duction of an important invention in­
to the commercial life. Can a com­
pulsory licence be given for this pur­
pose?

DR. A. KRAFT: If this invention is 
important in the public interest, if it 
is important for the whole economy 
of the country, the answer is yes. 
But it would not be sufficient if the 
introduction would result only in day 
a better coats or more comfortable 
cars.

SHRI SRINIBAS MISRA: Please
refer to page 8 of the memorandum, 
15th line. "The Courts have main­
tained that the stimulation of exports, 
the cure of unemployment and the in­
troduction of important inventions in­
to commercial life, may costitute suffi­
cient reason for the grant of a com. 
pulsory licence/' They are all sup­
ported by the decision of the courts?

DR. A. KRAFT: Yes but it is said 
with deliberation. “May constitute." 
That means there are some additional 
requirements. Most of these cases are 
like thi3: there was a main patent, 
and the man who was trying to get a 
compulsory licence had made some 
additional inventions which he only 
could use if he got also a compulsory 
licence on the first patent. You have 
an invention and somebody else has 
done something which is called an 
improvement. He gets a patent in 
Germany, but he can work it only 
when the owner of the first patent 
is in agreement. The owner of the 
first patent did not agree, and then a 
compulsory licence was applied for. In 
most of these cases the applicant had 
done something creative by himself. 
He has made some effort. He has 
foimd some solution which could
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however, commercially be used only 
with the agreement of the old owner 
of the former patent.

SHRI SRINIBAS MISRA: Non­
manufacture of patented articles in the 
country of patent: will that constitute 
sufficient reason for the granting of a 
compulsory licence?

DR. A. KRAFT: As the German law 
now stand non-working per se is no 
reason for granting a compulsory 
licence. Only if the non-use is deteri- 
mental to the public interest in the 
sense that it is deterimental to the 
German economy or the social interest 
of the whole country, then the answer 
is “ Yes.” But non-use by itself is no 
reason.

SHRI SRINIBAS MISRA: I shall 
give one example. You know there 
is a medicine which is sold under the 
brand of hydrotone. Somebody has 
got a licence from the original patent- 
holder. But that is not available at a 
fair price in India. Some other per­
sons who were interested applied to 
the original patent-holder for a 
licence. The original patent-holder 
has refused to grant that licence on 
the ground that they have got some 
other licensee in India although he is 
selling it at a high price. What is 
your solution to this?

DR. A. KRAFT: Your point is, there 
is a patent-owner who has given a 
licence to the person in India, but this 
company is not working and now 
others come in.

SHRI SRINIBAS MISRA: At an ex­
orbitant price.

DR. A. KRAFT: Is he sure that the 
other person now coming will be able 
to sell it at a reasonable price?

SHRI SRINIBAS MISRA: Yes.

DR. A. KRAFT: In Germany, high 
prices have never been regarded as a 
reason for the compulsory licence. We 
are of the opinion that prices are as 
a result of the market. If one demands

for a high price, he will get it only 
if there is sufficient need on the con­
sumer side. If not, prices will go 
down. In India, as far as I have been 
informed, you have price control to 
some extent. I was told that you have 
to show to the Government all your 
calculation and your price. Even the 
royalty fee has to be approved here 
was also this exorbitant price approv­
ed? Please do not blame me for that. 
I am not criticising your Government. 
At any rate the patent law can never 
be used to regulate such questions. 
You just use other means. After the 
second world war, we had price-con- 
trols in Germany for certain products.. 
But they had nothing to do with the 
patent law.

SHRI SRINIBAS MISRA: We have 
come across cases where life-saving 
drugs have been scarce in the country 
and the patentee or their collaborators 
are not willing to manufacture it here 
and supply it at reasonable prices. In 
those cases, will not Government be 
justified in permitting importation of 
patented drugs?

DR. KRAFT: If you decide to have 
a legislation, you can never get the 
best out of every system which may 
be in existence and then simply conti­
nue it in your law. There is always 
a compromise. In my opinion, if the 
patentee takes more than a reasonable 
price, there may be other means to 
meet the situation, to import the drugs 
is not an adequate remedy. When you 
import drugs, you have to be sure that 
they come from a source which is 
absolutely good in quality. You also 
need the research and medical experi­
ence of the inventor to apply it in a 
good manner. Both these things can­
not be achieved if you import it from 
a patent free country like, say, Italy. 
If you import from a country where 
patent protection exists, the price will 
hardly be low.

SHRI ACHUTHA MENON: One of
the arguments in favour of a strong 
patent system is that it will promote 
and encourage original research. You 
have stated that the part that the 
scientist or inventor plays is only a
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the assistance of people who are pre­
pared to invest money. Ultimately 
the lioh's share of the benefit goes to 
the man who invests money and deve­
lops it into a manufacturing business. 
Neither the consuming public nor the 
real inventor gets much benefit. That 
is what we are trying to remedy 
through this Bill. What is your reac­
tion to this?

DR. KRAFT: You are right that only 
inventing a product does not mean 
you have a marketable product or 
an industry, you need some additional 
funds which can be given only by 
persons who have it. But the basis of 
all these developments is the inven­
tion. These inventions are today made 
exclusively in the research laboratories 
of big companies. If such companies 
from the beginning do not give enough 
money to enable intelligent people to 
invent something, there will be no 
inventions, no patent and no industry. 
Inventing is not the only, thing involv­
ed. But of course, it is an indispens­
able pre-supposition. Whether the in­
ventor gets adequate return or not 
depends on the law. According to 
German law, the invention of an em­
ployee belongs to the employee. He 
is the owner of the invention. As an 
employee of the company, he has to 
give it first to the company against 
adequate remuneration, which is nor­
mally based on the turnover of the 
product which finally results. If the 
employees and the company do not 
agree on the quantum of remunera­
tion, they go to the court and the court 
will fix an adequate remuneration. 
Then the patent belongs to the com­
pany by law. In other words the 
company becomes the owner of the 
patet. The company then invests 
again and again money in order to 
make out of this invention a market- 
table product. If the company would 
not do it the public never would ob­
tain advantage of such inventions be­
cause the people cannot use a techni­
cal solution which works only in the 
laboratory, they need a product 
Therefore, I think it is just fair, while 
we talk of the price of articles and

patent production, to take into consi* 
deration the expenses of the owner 
also who has taken the invention to 
the stage of bringing out a market- 
table product.

Monopoly in the sense of economic 
science means economic power. A 
patent itself is never able to create a 
monopoly in the economic sense of the 
word. Only in very few cases where 
you have pioneer inventions, and no­
body else has similar products it mignt 
be that your patent leads to monopoly. 
In today's economy, within two or 
three years at the latest and mostly 
after a few months you have some 
competitive or substitute products on 
the market by which the owners of the 
patents is presented to demand unrea­
sonable prices. I think it is a little 
bit of misunderstanding to assume 
that the exclusive right by itself 
creates a monopoly position. I think 
the only means to secure reasonable 
prices would be to strengthen com­
petition here.

SHRI ACHUTHA MENON: If a man 
has a patent he can produce and seT 
his product in the market. He has the 
exclusive right of selling it in the mar­
ket and charge whatever price he 
thinks fit. Our experience in India 
is that drugs are very highly priced. 
That is one of the problems we hav* 
to solve. In order to solve it we have 
to encourage some sort of competi­
tion also.

DR. KRAFT: Only 12 per cent of 
your drugs are patented. That means, 
as far as I am informed, the orices of 
patented and non-patented products do 
not differ too much. In other words, 
it is not the patent which makes the 
prices high. Naturally, you can bring 
down some prices just by taking away 
things from anybody and selling it 
cheaper. But one has to decide in 
the economy of a State on what basig 
one would like to stick.

SHRI ACHUTHA MENON: There is 
only one consideration for a country 
like India. We are still industrially 
a very backward country. If we give
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this patent right freely to countries 
which are already advanced like USA 
or other countries they will be able 
to produce and sell their products in 
India freely making huge profits 
whereas our industry being undeve­
loped we will have to go back to the 
wall. Therefore, we have to protect 
our industry and develop it also. Some 
people even said that we may as well 
consider the abolition of the patent 
system altogether.

MR. KRAFT: What would be the 
real result? Who do you think would 
then manufacture your drugs in India? 
Apparently it is not a question of 
patents but it is a question of techno­
logy and economic refunds but means 
of money. I think you will not get it 
if you abolish the patent system. Even 
if you abolish it you still depend on 
the aid of the man who has the money. 
If you take away the protection do 
you really expect that then anybody 
would be very happy to give away 
his mony. You know that in Italy since 
the happy days of Mussolini there wad 
no patent protection for drags and 
medicines, and we know definitely that 
the Italian industry in this field is in 
development behind other countries 
which have a patent system and taly 
is struggling now definitely towards 
getting again the patent protection for 
such products. India has its special 
problems. Naturally one has to find 
some solution but the means now pro­
vided in the Bill, of taking away pro­
perty only for the benefit of the coun­
try may be frankly speaking a nicc 
target but at no rate a decent means. 
Even if there would arise pries com­
petition in the first stage is you import 
from a patent free country and sell at 
lower prices, one competition at any 
rate will stop at that moment nnd that 
is the competition of intellectual ideas. 
Inventing things will no longer be cf 
any interest to anybody here btcaure 
it is much better to take what ;>ther 
persons have invented and bring o'U 
these products.

SHRI ACHUTHA MENON: In the
summary that you have supplied to 
us you have said, describing the patent

law in Germany, that patent does not 
apply in cases where the Federal Gov­
ernment orders that the invention is 
to be used in the interest of public 
welfare or security of the Federal Re­
public of Germany. So in the law 
there is provision for compulsory use 
by the Government or acquisitim by 
the Government of patent rights, In 
our Bill here we have some analogous 
provisions. Why do you criticise ihose 
provisions?

DR. A. KRAFT: I think you are re­
ferring to section 8 of our patent law, 
which gives the Government of the 
Federal Republic on certain circums­
tances the right to use an invention. 
But that might is hedged in by specific 
pre-requisites as stated in the law. 
The public interest must be still more 
urgent than in the case of a compul­
sory licence. That is a severe restric­
tion on the government. Menace to 
the security of the Federal Republic 
would be one ground. The other 
would be epidemics and other events 
of such nature. In addition there is 
a good procedure provided for to re­
cure also the patent owner. Only the 
Central Government could make such 
an order. This order is also subject 
to control or appeal by High Court. 
Then, the Government cannot do it 
without paying compensation. May I 
add that this provision has been ap­
plied in several cases but only during 
the war? During peace time we have 
no example of application of this 
clause. If clause 48 of your Bill could 
be re-drafted stating two or three 
examples, giving the right to compen­
sation and judicial review, then there 
would b? no objection to such a provU 
sion.

SHRI ACHUTHA MENON: The
question of public interest is to be 
decided by Parliament.

DR. A. KRAFT: Why do you think 
that Parliament has the right to de­
cide on public interest? It decides on 
its own interests.

SHRI PITAMBER DAS: In your
country the exclusive right to use or 
not to use a patent has been accepted
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and y*ur legislation is based on that 
principle. In our country one of the 
problem is the non-working or non­
using of patents and the other is the 
increase in prices. So, with this dif­
ference in our two situations, don’t 
you think that it is very natural for 
the two legislations to differ, so far 
as this particular problem is concern­
ed?

DR. A. KRAFT: I could not quite 
get the point. I have said that the 
exclusive right to use includes the 
right not to use. To overcome non­
use one may apply for compulsory 
licence under section 15 i.*. public 
interest makes it necessary.

SHRI PITAMBER DAS: In your 
country you accept the principle of the 
right to non-use. In our country the 
patentees do not use the patents and 
we want to remove the difficulty.

DR. A. KRAFT: Even in Germany 
only 15 per cent of the granted patents 
are really worked. That is the posi­
tion in a highly industrialised country.
I think that should give you an idea 
that non-using is not always bad, or 
always criminal. There may be some 
very good reasons for it.

SHRI PITAMBER DAS: Non-work­
ing of a patent may have certain 
consequences for the condition of a 
country.

DR. A. KRAFT: Naturally. If the 
non-working really turns out to be 
against the public interest, which term 
you will have to define, you can still 
grant compulsory licence. What I am 
against is your giving to anybody the 
right to take away from the owner 
or inventor something without giving 
him any compensation or an oppor­
tunity to go to a a court But if you 
come to the conclusion that non-work­
ing in such and such a case is against 
the public interest then say to the 
patent owners. If he still does not 
work his patent give a compulsory 
licence to an qualified applicant and 
you have the solution.

SHRI PITAMBER DAS: Then I
take it that your objection is to the 
procedure of it and not the principle 
behind it.

DR. A. KRAFT: The difficulty is 
that public interest is not defined and 
we do not know how you will inter­
pret it.

SHRI PITAMBER DAS: That term 
has occurred in your legislation ataio 
without a definition.

DR. A. KRAFT: But you have 
brought in additional grounds dealing 
with high prices.

SHRI PITAMBER DAS: So, you say 
that public purpose should be defined 
and it should not be left undefined. 
Do you agree that the term public 
purpose has come to acquire certain 
meaning? For instance, it serves pub­
lic interest.

DR. A. KRAFT: In our legislation; 
even in public interest compulsory 
licence can be granted only against 
payment of compensation which is 
subject to review by courts I personal­
ly would never object to such a clause.
I felt that compulsory licence is an 
adequate remedy for misuse.

SHRI PITAMBER DAS: You say 
that it should be made justiciable.

DR. A. KRAFT: Yes.

SHRI SRINIBAS MISRA: Clause
103 makes it justiciable.

DR. A. KRAFT: As far as I can see,
* it refers only to clause 100. I think 

we were dealing with clause 84 con­
cerning compulsory licence at the 
moment. There is no appeal against 
it, as far as I can see. It refers only 
to clause 100 and not to clause 34 
dealing with compulsory licences.

SHRI DAHYABHAI V. PATEL: Was 
there any inquiry about the concen­
tration of industries in Germany made 
in 1964 and were not provisions made 
in the Bill as a result of that to sti­
mulate competition and economic 
growth?
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DR. KRAFT: I have to admit that 
there have always been certain circles 
also in Germany, specially the so 
called Freiburg school, which say that, 
firstly, economic concentration is bad 
per se and, secondly, patents are, 
among others, strong inducements lor 
economic concentration and power. 
Therefore the German Bundestaag 
passed a Bill giving to the Ministry 
of Economy the power to make an 
inquiry all over the country and try 
to find out whether there existed con­
centration and, if so, whether this con­
centration was based on patents. There 
is a big book that came out afterwards 
which I could not bring with me to 
India. But I would say—I cannot 
give you the exact words—that as a 
result of this inquiry the Government 
stated that it had been proved that in 
Germany patents were not the cause 
of concentration and, therefore, it is 
not necessary to alter or to amend our 
present Patents Bill. This was the 
result or the report of Government 
given to Parliament after the study 
of the inquiry reports.

SHRI DAHYABHAI V. PATEL: In 
the research laboratories in Germany 
is any work being conducted jointly 
in collaboration with other countries?

DR. KRAFT: Yes. I personally can­
not say too much because I know only 
of my own experience in a relatively 
small company. Even we had joint 
research with some American com­
pany. The invention, however, be­
longed, according to the agreement 
with the American company, to the 
inventor; that is, if he was a German, 
he was the inventor and if it was an 
American, he was the inventor and he 
had to assign it to the company accord­
ing to the Germany law. But we did 
have joint research facilities and, I 
think, in bigger companies it is much 
more than in small ones. But, as I 
said, I do not know exactly.

SHRI DAHYABHAI V. PATEL: As 
you may know, we in India have a 
mixed economy; that is, we have a 
public sector and a private sector. 
How far do you think the provisions 
of this Bill will help the public sector 
undertakings in our country?

DR. KRAFT: It is one of the special 
features in India that you have such 
a mixed system but as far as I am 
informed you do not intend to make 
the whole economy State-owned. How. 
ever, as to your question as to what 
extent the State-owned industry could 
be helped by this Bill, I would say 
4None\ Neither the State owned nor 
the private industry, seen at a long 
range, would have any profit out of 
this Bill. In my opinion, if the provi­
sions of this Bill are enacted, it will 
be detrimental to the flow of techno­
logy and money and in some years 
this will result in the going back of 
Indian industry and technology. The 
system you propose in your Bill works 
only as long as there are enough stu­
pid persons to invest money in re­
search in order to enable other per­
sons to take the results of it away. But 
it becomes known if in a country 
things sure taken away. Then nobody 
will invest anything any more and 
sooner or later there will be nothing 
more to be taken away. In the long 
range the State-owned companies will 
have no more advantage and no more 
disadvantage out of this Bill than those 
which will result for all enterprise in 
India.

SHRI DAHYABHAI V. PATEL: I
suppose, you know that in India 90 
per cent of the patents are held by 
foreigners and foreign companies. 
Does this not enable them to stifle 
national development?

DR. KRAFT: I think, the Indian 
Government wrote it also in its report 
to the UN Secretariat, but you certain­
ly know that this is not a unique situa­
tion in India. In Germany, for exam­
ple, in 1967, 45 per cent of the patents 
were owned by foreigners and in the 
Netherlands 80 per cent of the patents 
are owned by foreigners. That means, 
even in highly industrialised countries 
also foreign patent applications am­
ount to a relatively big amount. It is 
of no disadvantage to a country at all 
if these patents are worked in that 
country because then the know-how, 
the technical knowledge and develop­
ment will become effective in that 
country. The problem arises only if
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those patents are not worked in the 
country where they are protected. But 
then we are back to the question of 
non-working. You can only say that 
non-working is a misuse if the patent 
is not worked for any unhonest reason. 
But please do not be bluffed by the 
figures. See what are the reasons and 
whether the non-working patents are 
patents which could be used accord­
ing to your facilities used. Only after 
having checked all the details, when 
you can say that a patent could be 
worked and non-working against pub­
lic interest. Then give a compulsory 
licence to an applicant who is able to 
work under adequate conditions.

SHRI DAHYABHAI V. PATEL: One 
last question which, if the witness 
feels awkward, he need not answer; 
but if he can, I would like to have his 
answer. Unfortunately, the situation 
is that Germany stands divided into 
two parts after the last war. West 
Germany recognises patents but I do 
not think they recognise them in East 
Germany.

* DR. KRAPT: East Germany has not, 
so far, a different patent system from 
ours. , ’ *[

SHRI DAHYABHAI V. PATEL: 
Do they also recognise old patents?

DR. KRAFT: East Germany has 
not adopted up till now the Russian 
system but sticks, with some minor 
changes, to the system that we have 
in the Fedeifel Republic. East Ger­
many has a mixed economy having 
private enterprises and State-owned 
enterprises and, I am sure, that a 
patent system as they hfeve in Russia 
could work only if you have a com­
pletely State owned industry. If you 
have a mixed one, I personally think 
that you should better stick to the 
system that we have in Germany. If 
one wishes to have fe system under 
which all patents are owned by the 
State—I do not think, you are striv­
ing for it—-then you may change it; 
but please realise that even the Rus­

sian patent system grants an exclusive 
right, the only difference is that the 
State is the owner. For foreigners, 
even the Russians had to introduce 
the normal patent system, that is, 
granting an exclusive right to the 
patentee, because otherwise no 
foreign company would be prepared 
to give its inventions to the Russians.

SHRI C. C. DESAI: You have re­
commended the German patent law 
to us for adoption saying that it has 
led to technological development and 
growth of research in Germany. 
Could you give us fen idea of the 
evolution of the patent law in Ger­
many—it could not have remained 
stationary over a period of years— 
particularly, whether the law has be­
come stronger or wefeker?

DR. A. KRAFT: That is an interest­
ing question. It is not so easy to be 
answered. Under the German patent 
law, there is a patent-owner who has 
got an exclusive right to use it. That 
has been so from the very beginning, 
from 1877 onwards. At that time, 
as in many other countries, the mis­
givings about the working of patents 
in the country were greater than to­
day. Today, if it is a worthwhile 
patent, it will be worked. In the 
beginning, there was a clause which 
entitled the Government to revoke fe 
patent, if not used within 3 0r 4 
years or so in the country. About 35 
years later, that is, in 1911 approxi­
mately, the law was changed and a 
provision for compulsory licensing 
was inserted. In this respect, I 
would s&y, our system has become a 
little bit stronger.

SHRI C. C. DESAI: I thought com­
pulsory licence will weaken the patent 
law. We have been told by other 
witnesses here that any diminishing 
of proprietorship means weakening of 
the patent law.

DR. A. KRAFT; If you revoke a 
patent, you make it febsolutely weak. 
If you grant a compulsory licence, 
you at least give the owner a right 
and, under the German law, he may
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probably get the decision reviewed. I 
am against a clause which enables 
you to revoke a patent. The granting 
of a compulsory licence means a little 
bit strengthening of the position of 
the patent owner with the possibi­
lity to revoke the patent. From 1911 
to 1967, the patent system has re­
mained almost tha same. Then, as 
you know, We also introduced the 
product patent for chemical sub­
stances. This provision also means 
some strengthening of the patent sys­
tem at least in the chemical and 
pharmaceutical field. That is all, 1 
think. I do not remember any other 
substantial changes made since then.

There is one thing which might in­
terest you. In regard to the Govern­
ment making use of the patent in case 
of emergency and security of the 
country, before the war, there was no 
appeal provided. Until 1948/4^ We 
had no appeal against the Govern­
ment saying, “We need the patent for 
the purpose of the security of the 
country.” After the making of our 
new Constitution, possibility of appeal 
has been provided for also in this 
case. You may call that also a cer­
tain strengthening of the patent sys­
tem.

SHRI C. C. DESAI: You also said 
that by having a weak patent law 
like the one we have before us. You 
Way deter foreign capital ©r foreign 
entrepreneur making the investment. 
But my own feeling is that the foreign 
entrepreneur thinks of the overall 
profitability on his investment. He 
does not go into individual items of 
patent law, this or that. He weighs 
how far and to what extent his in­
vestment will bring him a return. If 
from that point of view, the Indian 
market, the Indian resources and the 
Indian skill give him that confidence 
that in spite of a weak patent law or 
the abolition of the patent law he 
has a very good market here, that his 
investment will give a good return, 
why do you think he will not come 
here?

DR. A. KRAFT: Certainly, the 
patent law is not the only means to 
induce somebody to come to a coun­
try to invest. I quite agree. But, 
naturally, you cannot attract foreign 
companies to invest on new things. 
If he finds these clauses under which, 
at any moment, he can be denied the 
exclusive right to use the patent, I 
hardly believe they will do it even 
if you guarantee him a certain pro­
fit. If you take away his exclusive 
fight, you take away his only chance 
to get profit out of it.

SHRI C. C. DESAI: Unless a patent 
is backed by technological knowledge 
or know-how, that is really meaning­
less.

DR. A. KRAFT: That is right.

SHRI C. C. DESAI: Suppose he is
a partner with me and he brings it 
here. There is no patent law here. 
He gives is know-how and we produce 
that item here and sell it and we 
sell it very well. He probably gets 
more profit out of dividends, on his 
investment, than as royalty on his 
inventions. Why should he fight shy 
in such an investment.

DR. A. KRAFT: If you are able to 
give him a guarantee that the know­
how and everything that he brings is 
not taken away from h im ....

SHRI C. C. DESAI: How can it be 
taken away? It is a separate factory 
where there is general secrecy.

DR. A. KRAFT: If it is a patent, it 
is published and it can be taken 
away.

SHRI C. C. DESAI: A patent is a 
formula. Know-how goes into the 
implementation of that patent and 
that is known only to him and me, not 
to anybody else. It is only theoreti­
cal that the knowledge of patent can 
be taken away. But in actual prac­
tice, it does not happen.

DR. A. KRAFT: It might be. But 
I am not so sure whether it will not 
be possible. If there is certainly no
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possibility to take away the invention, 
then it is useless to insert such 
clauses in the patent law which, at 
any rate, has a psychological influen­
ce on them.

SHRI C. C. DESAI: On the question 
of relationship between patents and 
prices, many people have told us that, 
really speaking, there is no effect of 
patent law on prices. Two things 
are really unrelated. We find it diffi­
cult to accept that view; because 
patents are connected with payments 
patents are connected with payments 
have an effect in the cost and, there­
fore, on the prices. How can prices 
and patents be seperated while the 
element of compensation and payment 
of royalty is there in patents?

DR. A. KRAFT: There might be
some misunderstanding about it. At 
first I have to state that patent law 
in no country is the place where price 
policy is made. But, as was pointed 
out, if it involves using of something 
which only one person has—the use 
of such a thing has to be paid for— 
this payment to the person who gives 
you this knowledge goes into the 
price of the goods. I think, it is un­
reasonable to deny that. Among 
various expenses also this pay­
ment is included. If you want to use 
something which does not belong to 
you, you have to pay for it and this 
payment goes into the price. You 
have to pay for it just as you have 
to pay for your raw material. You 
cannot expect that somebody will 
make a donation to you of the raw 
material. Therefore, it is right to 
say that patent and prices are not un­
related. Naturally if you have to ac­
quire something from any other per­
son which you can get only for consi­
deration, this consideration will find 
its way into the prices.

SHRI C. C. DESAI: You have said 
in vour statement that imitation and 
invention are somewhat incompatible. 
I do not see how and why they 
should be incompatible. When a man

imitates, even then a certain amount 
of skill, a certaint amount of inge­
nuity, is involved. Sof that is not 
incompatible with invention. While 
imitating you think of something else 
and you invent.

DR. A. KRAFT: If somebody is 
imitating something, then he has no 
time to do research. If he finds by ' 
chance, while imitating, something 
else, then that is his lucky moment.

SHRI C. C. DESAI: in the process 
of imitation* his inventiveness comes 
into play.

DR. A. KRAFT: You will not put 
the same effort into research if you 
are not forced. Only if you are 
forced to find some new solution, you 
will put the effort.

SHRI C. C. DESAI: By imitation; 
you reach the process of invention* 
much quicker because you begin h* 
the midway___

DR. A  KRAFT: How can you make 
an invention by merely imitating?

MR. CHAIRMAN: Mr. Vyas.

SHRI RAMESH CHANDRA VYAS:
I want to know whether in your 
Gexman system compulsory licensing 
has got some checks on the growth 
of monopoly.

DR. A. KRAFT: There is no mono­
poly in Germany.. . .

SHRI RAMESH CHANDRA VYAS: 
What I mean is this. Have you got 
measures in German law to prevent 
abuses of patents?

DR. A. KRAFT: As I have already 
explained, compulsory licence giver 
the licensee the right to use the in­
vention. If the right to use his in­
vention is not longer exclusive right 
of the patent owners his monopoly is 
broken already.



SHRI RAMESH CHANDRA VYAS: 
What is the percentage of patent 
cases filed in your Federal Court?

DR. A. KRAFT: We had, in 1967, 
67,000 and odd applications. In the 
same year 4,000 and odd appeals had 
been filed. Thpt means, 6 or 7 per 
cent.

SHRI RAMESH CHANDRA VYAS: 
What was the nature of the cases and 
did these cases g0 towards prevent­
ing abuses?

DR. A. KRAFT: There was some 
misunderstanding. The figure I men­
tioned did not refer to cases of com­
pulsory licence, but simple to appeals 
in the course of patent proceedings. 
On compulsory licence, as far as I can 
remember, we had only one in the 
last year, but no decision has been 
rendered by the Federal Court.

SHRI RAGHUNATH REDDI: You
are quite familiar with administra­
tive justice. In the context of admi­
nistrative justice, writ of mandamus 
arises. Judicial review is still possi­
ble under the Constitutional law in 
respect of administrative actions 
though judicial appeal is not provi­
ded for under the procedural law. ‘

SHRI RAGHUNATH REDDI: 
Therefore, taking into account the 
nature and circumstances in which 
the laws’ delay occurs, do you suggest 
taking recourse to procedural law. 
If the administrative decisions are 
still subject to judicial review, will it 
serve the purpose.

MR. CHAIRMAN: There is law's 
delay always. In order to get rid 
of it, we have provided administrative 
assessment in respect of constitutional 
remedies, without going to the High 
Court under Art. 226. What com­
ment have you got to make about it?

DR. A. KRAFT: Does it really 
meant that according to your cons­
titution, any act done by the Gov­
ernment is subject to judicial review 
by courts?

MR. CHAIRMAN: There is some dif­
ference as to whether we should have 
a specific provision. There may be 
an appeal on facts.

DR. KRAFT: There is one clause 
in the German Constitution under 
which any act of the Government 
can be challenged.

SHRI R. C. VYAS: If the amend­
ing Bill is passed into an Act, what 
impact it will have on the investment 
foreigners?

DR. KRAFT: In my opinion—I have 
no money to invest here at all—it 
might have at least a bad influence. 
Most of the reasons are put before 
you. Investment and patent pro­
tection are closely connected.

SHRI B. D. DESHMUKH: You said 
that in your country the percentage 
of foreign patents was 45 per cent. 
But what is the present position?

MR. CHAIRMAN: What is the per­
centage of foreigners taking out 
patents in West Germany?

DR. KRAFT: In 1967 it was appro­
ximately 45 per cent. That is the last 
figure published in the official statis­
tics for 1967. The exact figures for 
1967 are: 54.97 per cent from Ger­
mans and 45.03 per cent from foreign­
ers.

SHRI DESHMUKH: What is the
amount of royalty you pay to the 
foreigners?

DR. KRAFT: Unfortunately I do 
not know. I only hear people talk­
ing about it. As far as I know we 
have still a positive balance of royal­
ties. I have no exact figure. But it 
is on the positive side.

SHRI NAMBIAR: You were kind 
enough to tell us that without patent 
protection, the pharmaceutical indus­
try could not thrive. But the indus­
try developed very much fast in the 
Soviet Union where there was no 
such protection given to foreigners. 
That shows that if a country wants
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to go forward, there is a possibility 
that even without any outside help 
or patent protection it may advance 
industrially. If that is possible for 
a country like the Soviet Union, for 
a country Hke India with large poten­
tialities and with a big population, 
what is the difficulty if we do not give 
patent protection to others?

DR. KRAFT: You are of the opi­
nion that in Russia there does not 
exist patent protection for foreigners?

SHRI NAMBIAR: During the last 
20 years ever since the Soviet Gov­
ernment was set up, they did not give 
patent protection to foreigners.. . .

DR. KRAFT: We have to admit 
that industrially Russia has made 
big progress in certain but rather res­
tricted fields—especially in technical 
fields. As far as I am informed, in 
the pharmaceutical industry the pro­
gress of the Soviet Union can by no 
means be compared with the countries 
having patent protection.

SHRI NAMBIAR: Even in this ques­
tion of patent protection, what is the 
guarantee that it will bring us the 
know-hew. We have got cases in 
our country that even after giving 
patent protection, the technical know­
how is not divulged here or trais- 
ferred to our Indian personnel. Much 
of the laboratory work is still done 
outside India and only the final pro­
duct is made here and sold.

DR. KRAFT: Patent protection or 
granting a patent does not enable a 
country to produce the patented 
drugs. But the patent protection 
gives at least a chance or inducement 
for the foreigner to bring his konw- 
how. If you have no patent protec­
tion, you will not get even this chance. 
The situation will change only after 
the skill of your labour is improved 
and the facilities are provided.

SHRI NAMBIAR: All these years
the patent protection is there and yet, 
the position has not improved. Then

are we not to dilute it a little to ••• 
that our work goes on.

DR. KRAFT: Do you think that 
patent blocks your own people?

SHRI NAMBIAR: They take patents 
and they do not develop. We caiu 
not develop our own. They are 
putting restraints on our own people. 
That is the point.

DR. KRAFT: I got your point. Do 
you mean the product made in India 
or made outside and imported?

SHRI NAMBIAR: They put the
seal here. Only seal is put.

SHRI PARTHASARATHY: Foreign 
patentee puts the seal. He does not 
manufacture. The invention and 
know-how is not used.

DR. KRAFT: You say, anybody in 
India would Ire able to make this, but 
cannot because there is thq paten­
ted protection.

SHRI NAMBIAR: He will not give 
the know-how. We cannot develop 
ourselves. It stifles our own develop­
ment. ;

DR. KRAFT: It is not that way. It 
is not that he does not like India. If 
necessary conditions are there in 
India he will do it. If facilities are 
not available it cannot be done. Your 
argument is valid if one can assume 
that there is possibility here and only 
for really bad reasons the patent 
owner does not w*ant to do it here. 
But I think even patent owners 
should not be treated like that, in 
the way you assume, from the begin­
ning, that they are bad men. If there 
is facility here there is no reason why 
he should not do it. He will earn 
much more profit if he can do it here 

, in the country.

SHRI PARTHASARATHY: There 
will be a drain of our foreign ex­
change. Now, I want to ask one ques­
tion. We are an underdeveloped 
country. Will this patent system help



133

us or otherwise? We are under-de­
veloped country.

DR. KRAFT: You are a developing 
country.

SHRI PARTHASARATHY: What
are the benefits of the patent system 
whether it is weak patent system or 
strong patent system in our country?

DR. KRAFT: A strong patent sys­
tem is a system which guarantees the 
right of the owner which can be taken 
away only in the public interest and 
against compensation and based on 
court’s procedure. That is what we 
call strong patent system. A weak 
patent system is one under which the 
Government is entitled to take a 
patent just away without any compen­
sation. And I can say this. Only a 
strong patent system gives in the 
eyes of the foreigners enough secu­
rity to be able to give you technolo­
gical knowledge and money. Any 
weakness of the patent system to such 
an extent, as it is provided in the law, 
I personally feel, would be most detri­
mental t o ' the Indian development. 
You can improve your economy but 
not by taking away the other man’s 
right. A weak patent law means 
that anybody will be entitled to use 
the intellectual property of anybody 
else. I think, in the long range, for 
no country is this a good basis for 
developing its own industry.

SHRI PARTHASARATHY: We have 
public sector projects in the country. 
We are spending much on drugs, on 
pharmaceuticals. Is this present Bill 
giving a protectionist policy, or is it 
going to affect the workings of these 
projects? What is your view about 
it? They are Governmental projects. 
They are in the public sector. They 
are started by the Government. Now, 
this Bill is there. Will it protect 
these public sector projects or not?

DR. KRAFT: I think I mentioned 
it before. It may give for the public 
sector a piece of legal basis to do 
something illegal. There may be 
«ome advantage as you always have 
if you take something away and sell

it cheaper. In the long run, for the 
real development of your country, as
I said before, the proposed patent law 
will be not more advantageous for 
Govt, owned companies. They can 
have advantage only if you treat them 
under the patent law just like private­
ly owned companies. There is no 
advantage in public sector at all out 
of the Bill.

SHRI PARTHASARATHY: By the 
time the invention is used for com­
mercial production, what is the time 
lag?

DR. KRAF’t : You mean between
application and commercial use. As 
far as I know the gap in Germany is 
between 4 to 5 years, that is, between 
patent application and selling the pro­
duct. J

SHRI PARTHASARATHY: Between 
invention and commercial production 
what is the time taken?

DR. KRAFT: 4 to 6 years in Ger­
many.

SHRI PARTHASARATHY: You
have no objection to reduce the time 
in certain cases.

DR. KRAFT: 4 years is a very low 
average. I am not. entitled to talk 
here for somebody who is making re­
search. I don’t know the exact de­
tails. The term of patents has to 
be in conformity with the constitu­
tion in Germany that means equal 
for all patents. I think you too have 
a certain article guaranteeing equal 
treatment of everybody under the 
law. I think there cannot be diffe­
rent treatment of different patents in 
Germany under the Constitutional 
law. The second is that as far
as general tendency is concerned, the 
practice is to give a much longer 
term for patents in the patent laws. 
For instance, in the draft of patent 
laws of European Common Market 
countries the term is 20 years in the 
Belgian law it is â so 20 years period. 
Therefore, ten years are at any rate 
too short.
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MR. CHAIRMAN: Today in all

countries, whether Communist or non­
Communist, the tendency is to give 
patent protection. Even Italy is going 
in for patent. But there is another 
difficulty. There are certain coun­
tries with less resources at the deve­
lopment stage. Is it your thesis that 
if these developing countries get iso­
lated from this world trend, there is 
likely to be some difficulty in the 
growth of their economy?

DR. KRAFT: As a consequence of 
inadequate patent protection?

MR. CHAIRMAN: On the one hand 
the tendency is for patent protection. 
On the other hand, if we get away 
from the patent law, will it deter our 
economic growth?

DR. KRAFT: My personal opinion 
is yes because the real growth of 
your economy depends on economic 
aid and invention. In your case, at 
least for the moment there is need of 
foreign aid. Now foreign companies 
will hesitate to go into your country 
when they will not be given adequate 
protection.

MR. CHAIRMAN: At any rate
patent law by itself will not be a 
determining factor about the growth 
or otherwise of the economy o f the 
developing, countries?

DR. KRAFT: Granting of patent 
cannot have this effect if there is pro­
vision in your law providing for the 
prevention of abuse. That is the 
only thing you have to do. If you 
have this, the advantages of granting 
exclusive right will be much greater 
than if you abolish such right.

MR. CHAIRMAN: Thank you, Dr.
Kraft. We are grateful to you. You 
have come all the way from Ger­
many. On behalf of the entire Com­
mittee and on my own behalf, I thank 
you once again.

DR. KRAFT: I was very glad to
come and appear before you. I hope 
that my statements have been of some 
use to you. Thank you.

(The witness then withdrew)

(The Committee then adjourned)
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Witnesses Examined

( The witness was called in and he 
took his seat).

MR. CHAIRMAN: We are grate­
ful to you lor having come all the 
way to give evidence. Before pro­
ceeding, I should like to tell you that 
evidence is likely to be published. 
No portion of it is to be kept secret.
II you want any portion ol it to be 
made secret, please indicate before­
hand. But I cannot assure you that 
it will be kept as such. Now you 
can proceed. We have read your 
memorandum and it has been distri­
buted to the members. Please give a 
brief summary, putting stress on the 
particular points you lee 1 important.

MR. HARMS: Permit me first ol 
all to thank you for giving me this 
opportunity to appear before you and 
to explain to you certain considera­
tions concerning the contemplated 
changes in your country's patent law. 
I find it both remarkable and an 
expression ol exaixiplary fairness that 
you have decided to study the 
opinion ol organizations and experts 
ol other countries on the provisions 
under consideration. The very lact 
that the Indian Parliament, belore 
changing the existing patent law, is 
thoroughly weighing the pros and 
cons, and lor this reason has again 
called in a Joint Committee, has 
been respectlully asknowledged 
In the Federal Republic of Germany.

I very much hope that I shall be able 
to offer some points ol view which 
will prove to be ol interest to you 
in your considerations.

Allow me first to introduce mysell:
I studied Chemistry at the uni­
versities ol Darmstadt and Freiburg 
in Germany. After my doctorate at 
the Technical University in Darms­
tadt, I stayed there lor a number ol 
years as assistant at the chemical 
institute. Since 1959 I have been 
Chairman ol the Board ol Directors 
of El .Merck AG, a company ol inter­
national reputation. The Merck 
Group with almost 10,000 employees, 
in 1988 had a turnover of about 
600 million German marks corres­
ponding to about 1.2 billion Rupees. 
In addition, 1 am President of the 
Associations of the Pharmaceutical 
Industry of the European Common 
market and President of the 
International Federation of Phar- 
.maceutical Manufacturers’ Asso­
ciations, members of which are 
practically1 all pharmaceutical 
federations of Western Europe, 
the U.S.A. and Canada. For 
a long time I have also been acting 
as Chairman of the Foreign Trade 
Committee ol the Federal Association 
ol German Industry, which is the 
top association of the entire 
German industry. The board ol this 
association has asked and authorized 
me to deliver my comments on behalf
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of German industry as a whole. 
Furthermore, I had the privilege to 
be nominated a member of the Advi­
sory Committee for Foreign Trade 
of the Federal Minister of Economics. 
Let me also mention that for many 
years I have been a member of the 
Economic Advisory Board of the 
German-Indian Association. Last not 
least 1 have lived in Asia for many 
years and f9r this reason have many 
close ties with your country. India, 
with her ancient culture and especial­
ly her philosophies and art, always 
fascinated and impressed me. Apart 
from that, as an industrialist, I 
naturally am very closely attached 
to the great problems of the sub­
continent of India and her leading 
role in Asia.

May I present you, gentlemen,* my 
adviser, Dr. Scholl, specialist in the 
German Patent law and Miss Shamin 
who was kind enough to put herself 
at my disposal as an interpreter.

I thank you very much, Mr. Chair­
man, for permitting me to present 
some preliminary remarks before 
being questioned by the honourable 
Members of this Committee. I,shall 
refrain from giving you any theoreti­
cal explanations on the gist and pur­
pose of patents as such, since I am 
certain that the honourable Members 
of the Committee will not need that 
kind of information.

I

Mr. Chairman, honourable Members 
of the Committee: The Patents Bill
you are faced with is being sharply 
criticized both in India and abroad 
for it contains provisions not to be 
found in the laws of any other coun­
try where patent rights are recogniz­
ed at all. The particular provisions 
concerned are specified in the memo­
randa which have been sent to you 
from Germany by the Federal Asso­
ciation of German Industry, the 
Federal Association of the Pharma­
ceutical Industry and by Professor 
Kraft on behalf of the Association of 
the Chemical Industry.

I do not wish to repeat the contents 
of those memoranda, but to summa­
rize these, I have to say that the* 
Patents Bill in its present form 
would mean, for the chemical indus­
try, such a curtailment of the protec­
tion of its inventions that in reality 
one could not speak any longer of 
any effective patent protection what­
soever.

Let me substantiate my views by 
the following considerations:

( 1 ) It is a fundamental legal 
principle that a constitutional 
state has to guarantee the 
inviolability of intellectual 
property in the same way as 
it guarantees the protection 
of any other property.

This principle is observed in prac­
tically all countries of the world, and 
not only in countries with a so-called 
capitalistic system. There is no room 
for any differentiation. Every form o f 
property—whether material or intel­
lectual should be treated equally. 
Any even partial—limitation in pro­
tection of intellectual property repre­
sents in reality an expropriation. This 
is a clear violation of the fundamen­
tal legal principle I just mentioned. 
The same attitude has been pointed 
out repeatedly by Indian experts such 
as by the report of Justice Ayyangar, 
with which your Committee is fami­
liar.

It is the official opinion of the entire 
German industry that it cannot be 
the intention of the Indian legislation 
to give through this Patents Bill third 
parties a legal possibility to copy 
inventions of others practically free 
of charge. This would not at all cor­
respond to the traditional fairness 
your country is known for.

2. Economically acording to our 
belief, the passing of the Patents Bill 
would certainly be fatal to India her­
self. I have not the slightest doubt 
that if and when this Patents Bill 
would be accepted the readiness o f  
foreign companies to invest in your
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^country would decline considerably. 
No private company would decide to 
build new plants or to invest money 
in already existing facilities In India 
for the exploitation of its inventions 
if there were the danger that third 
parties easily could copy those inven­
tions or could import imitations with 
the official approval of Indian authori­
ties as provided for in the Patents 
Bill. Such investments would have to 
be written off in advance as losses, 
because it is impossible to compete 
with imitators or importers cX copied 
goods. It is obvious that it will 
always be possible for imitators to 
sell more “ cheaply, because in their 
calculations they need consider 
neither research and development 
costs, nor the costs of unsuccessful or 
future research projects.

Besides others, the chemical Indus­
try and the pharmaceutical industry 
in particular, have been extremely 
active in India, have invested very 
extensively, and there achievements 
have been remarkable in every 
respect. With the passing of the 
Patents Bill this impressive deve­
lopment would certainly suffer a 
serious out-back.

3 . I do Tcnow that the debates in 
the Indian Parliament on this Patents 
Bill will be followed very carefully 
by the Industry over the world. All 
companies investing in developing 
countries have to take particular 
care of the protection of their inven­
tions in these countries. Since the 
Patents Bill is seriously jeopardizing 
foreign investment, its passing would 
certainly result in a most deplorable 
and far-reaching loss of confidence 
by foreign industry. This would 
particularly effect the very industry 
seriously devoted to co-operate with 
India, on whose readiness to invest, 
India qould always count in the 
past.

4. After the Second World War in 
Germany the absolute protection of 
foreign property was an essential sup­

position for the speedy recovery of our 
economy and for the steadily increas­
ing influx of foreign investments. 
We never doubted that we made the 
right decision despite of the fact that 
we have still today a negative 
license balance. As a matter of fact 
up to date we have paid many 
billions of marks as patent royalties 
to foreign companies—and we shall 
continue to do so. It is certainly a 
consequence of these experiences that 
at no time any attempts were made 
in Germany to diminish protection * 
for intellectual property. In this 
connection I should like to mention 
that Japan, who has a strong patent 
law, has a negative patent licences 
balance, too, which is not an unimpor­
tant reason why Japan’s industry re­
ached a level which today is admired 
at by the whole world.

5. The system Of patent protection 
likewise has been unreservedly 
approved by the socialist states, 
which is expressed by the fact that T 
the Soviet Union has recently joined 
the Paris Union, on the protection of 
intellectual property. African states 
too, advocate patent protection. Some 
time~‘ago 12 African countries estab- , 
lished a common patent office for the 
purpose in Yaounde1 (the Came- 
roons) (Afro-Mulagasy Organisation 
of Economic Co-operation).

Furthermore it should not be for- > 
gotton that once the United States of 
America also were at the beginning 
o f industrial development. Through 
the creation of an excellent patent '
law, industry in the U.S. was given 
such a boost that to-day billions of 
dollars for licenses and other returns < 
flow into the U.S. India stand on the 
threshold of a certainly phenomenal 
development. Due to her high intel­
ligence potential it can be taken for 
sure that great discoveries and 
inventions are to be expected from 
this country. If these inventions 
remain unprotected in India nobody *
will be prepared to spend money on 
them in India. Therefore, these 
unprotected inventions will* never
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contribute to the Indian economy in 
such a way as would be indispensable 
to enable India to keep up with the 
worldwide booming technological 
development. In particular, I should 
like to draw your attention to Iran, 
with whose very impressive indus­
trial expansion I have become fami­
liar in the past few years. The gov­
ernment o f Iran has promised to res­
pect unreservedly the intellectual 
property of foreign companies as well 
as financial investments, and Jias 
kept this promise in exemplary 
iashion. It has thus achieved an 
influx of capital and know-how sur­
passing all expectations. In the mean 
time the industrialisation of Iran has 
achieved proportions considered 
impossible only a few years ago. The 
natural possibilities in your country 
for an equally favourable develop­
ment are ’obviously even bigger. The 
continued expansion of the Indian 
economy and with it the social deve­
lopment of your country essentially 
depend on the economic concepts yt>u 
will have to create to-day. From this 
point of view I dare to conclude that 
the limitations contemplated in the 
Patents Bill will not only not benefit 
your country, but will have a defi­
nitely detrimental effect.

6. Finally I should like to refer to 
three arguments repeatedly heard in 
discussions on the Patents BUI:

(a) It is often maintained that the 
special situation of India makes it 
necessary to abolish or to strongly 
curtail patent protection for an 
interim period. This concept is cer­
tainly wrong since without strong 
patent protection you will not be able 
to persuade foreign investors to ox* 
ploit commercially their latest inven­
tions in India.

In addition, you have to consider 
the likelihood of Indian inventors not 
publishing and utilising their impor­
tant inventions in India but rather 
taking them' abroad.

(b) It is frequently pointed out that 
. in India the majority of patents are 

in the possession of foreigners. This 
however is not unusual and is the 
case in many countries. According to 
the latest report of the Geneva Office 
for Protection of intellectual pro­
perty, in Belgium, for example, which 
is certainly a highly industrialised 
country, about 15,000 patents were 
granted to foreigners in 1907 and 
only about 1500 to Belgian nationals. 
Corresponding figures for some other 
countries are:

Switzerland 16,400 to foreigners; 
5400 to Swiss nationals; Canada 
24,600 to foreigners 1300 to Swiss na­
tionals. In the European Common Mar­
ket countries, on an average more 
than twice as many patents are 
granted to foreigners as to nationals. 
Therefore, the fact that more patents 
in a country are in the possession of 
foreigners than nationals is a per­
fectly normal fact and merely proves 
that foreigners have realised the eco­
nomic importance of the State in 
question.

(c) Finally, the argument is often 
voiced that in India many patents in 
foreign hands are not being utilised 
at all. Quite correct. But it is 
certainly nothing special since at least 
80 per cent of all patents are not 
exploited at all as they have become 
obselete as a result of technical pro­
gress. To sum up in the opinion of 
German industry as a whole, the pas­
sing of this legislation would lead to 
a state of affairs In which as once 
expressed by a fanner US Secretary 
of Commerce those companies that 
do research subsidise those that do 
not, so that the imitators can sell 
below cost of the creators. If this 
Bill were to become law, industry 
WDuld be deprived of the results of 
its research and essentially industrial 
initiative would thereby be blocked 
and economic progress inhibited. At 
the same time, the basis for social 
progress in a long-term projection 
would be curtailed.
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Thank you for the patient hearing.

MR. CHAIRMAN: From ycur
statement, it appears that foreign 
investment in India would* if this 
Bill becomes law, dry up. Would 
that happen in respect of research 
and other aspects also?

DR. HARMS: It goes without
saying that not only investments of 
capital will dry up but it will also 
dry up in the field' of research and 
in all important economic fields.

MR. CHAIRMAN: You propound­
ed the theory of the inviolability of 
intellectual property. But do you 
not agree that in the present context 
of things, it must be related to social 
needs. 1 -

DR. HARMS: It goes without saying 
that there are sufficient possibilities 
to bring the social need into harmony 
with a patent legislation.

MR. CHAIRMAN: What are the 
objectionable features here?

DR. HARMS: First, intellectual
property will be utilised without 
adequate compensation; even when 
such compensation will be paid, it 
will not correspond to the value 
gained by utilising the patent. ThiB 
is the main objection that the Gov­
ernment or third parties could make 
use of a patent without having to 
pay necessary compensation to the 
patent-holder.

MR. CHAIRMAN: What about
the royalty contemplated?

DR. HARMS: In the form envisag­
ed it is practically insignificant.

SHRI ACHUTHA MENON: The
objectives of a patent system should 
be,

( 1 ) encouragement of scientific 
research in one’s own country; (2) 
development, of industry in that coun­
try; (3) protection of the consuming 
public so that they may be able to

get products of industry at reasonable 
prices* Any policy which does not 
take all these into and reconciles 
them is defective. You seem to be 
emphasising too much the overall 
importance of the development of 
industry and the possibilities of 
obtaining high prices to the exclusion 
of the other relevant considerations* 
As I see it, patents have a tendency 
to develop monopoly in India which 
results in high prices for the consu­
mer. We wish to avoid these things 
here. How do you reconcile these 
factors?

DR. HANS HARMS: May I
express my comments on the points 
just set forth by the hon. Member 
as far as I have been able to under­
stand him, and if necessary, I shall 
request the hon. Member to repeat 
one of the other points after I have 
made my statement.

The main point is the opinion under 
consideration that a patent law ceates 
a monopoly. This is indisputably 
correct. But experience has shown 
that this monopoly restricts itself to 
a very limited period of time, the 
reason being that especially in the 
highly complicated field of manufac­
ture, the compet it or does not wait 
long before introducing similar pro­
ducts. Even in the field of chemical 
research and pharmaceutical research, 
the period .of monopoly cannot (be 
maintained for long. Ultimately, 
therefore, it is not the monopoly but 
competition that determines the 
market conditions and, consequently, 
the price. May I request the hon. 
Member to repeat the other points of 
his presentation?

SHRI ACHUTHA MENON: I am 
glad that you are of the opinion that 
it does not take a very* long time for 
the inventions to be worked and the 
results obtained through the entire 
production. This runs counter to soma 
of the observations made by some 
other witnesses here. I want to have 
your opinion with regard to this. Some 
witnesses would say that it takes a
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invention and place the product in 
the market. That is one of the 
reasons for the very long period of 
protection of patents. On the other 
hand, you would say, if I have under­
stood you correctly, that it does not 
take a long time.

MR. CHAIRMAN: He says mono­
poly is limited to a particular period. 
Beyond that, the' market conditions 
rule; not about the time limit.

SHRI ACHUTHA MENON: That
is what I wanted to know from him. 
If that is what he said, I have nothing 
to say on it.

MR. CHAIRMAN: That is what he 
says.

SHRI ACHUTHA MENON: You
agree that monopoly, if it is develop­
ed in a certain line of production, cer­
tainly results in rise in price to the 
consumer. This is one of the most 
important points with which we are 
very mucTi concerned. That is why 
we want to restrict the period of 
patents, so far as drugs and pharma­
ceuticals are concerned, to 10 years. 
Would you agree that it is necessary 
to promote competition rather than 
monopoly especially in fields which 
are very much concerned with the 
common people, for instance, the 
drugs?

DR. HANS HARMS: In principle, I 
must emphasise that all patents 
granted have the same period of 
validity, and that also in the case of 
pharmaceutical products the period 
of validity of the patent should be 
the same. The hon. Member has 
already stated that the period of 
development of a product is long.
I, therfore, believe that a restriction 
of the duration of patents to ten 
years not be justified.

MR. CHAIRMAN: He did not say 
so; some other witnessei said so.

DR. HANS HARMS: Then, it is a 
fact which I can only confirm on the 
basis of my own experience to syn­
thesise new chemical compounds does

usually not take a very long 
But what is important is the exami­
nation and screening in pharmacolo­
gical, toxicological and clinical fields. 
These examinations and screenings 
today require a period of five years. 
Consequently, the period of validity 
envisaged in the Patents Bill, namely, 
ten years, proves itself utterly inade­
quate. The requirements demanded 
by the supervising health authori­
ties are expanding. The period 
required for examination, therefore, 
shows a tendency to become longer. 
The building of examination and 
screening installations and institutes 
for all branches of the industry has 
a tendency to further lengthen the 
period required for examination and 
screening. Competition represent3 
the best regulator in that it keeps 
prices reasonable and moderae com­
petition cannot be promoted through 
licensing or compulsory licensing. 
Particularly in the case of 
drugs the basic information of the 
medical profession about the appli­
cability and possible side-effects is of 
outstanding importance. This infor­
mation is only available to the inven­
tor himself as a result of his own 
experience and is not known to 
licensees.

MR. CHAIRMAN: In America,
opinion is gaining currency that the 
period of patent should be cut down 
to 7 years.

DR. HANS HARMS: As far as I am 
informed, there is no such curtail­
ment of the period of validity envi­
saged in America. On the contrary, 
it is intended to prolong the period. 
As a result of sharp protests and 
objections, the proposal made in the 
Kefauver hearings will not be put 
into effect. As far as we know, the 
new Bill for patents law in USA does 
not envisage a reduction in the 
period.

SHRI C. C. DESAI: The Indian
Bill does not seek to abolish patents. 
It merely seeks to reduce the dura­
tion, and to reduce royalty in the 
event of licensing and it has one or 
two other features which may be
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called weakening but not abolishing 
patents. It is the general tendency 
all over the world in view of the con­
cept of social justice to go a little 
slow on property rights, particularly 
of the industrial community. In this 
Bill, property rights have not been 
removed; they have been only slight­
ly modified. Why should the phar­
maceutical industry in the rest of the 
world feel this amounts to denial of 
industrial property or it would create 
an atmosphere which would frighten 
foreign capital coming into India?

DR. HANS HARMS; The main 
objection is that in the case of com­
pulsory licensing where no adequate 
compensation is paid, as foreseen 
under the law, it would result in 
strong curtailment of interests.

MR. CHAIRMAN: What about the 
period?

DR. HANS HARMS: The period
should under no circumstances be 
reduced, because a new patent takes 
some time before it can become a 
product on the market. Compulsory 
licensing with a compensation fixed 
by law is completely unusual and 
tends to frighten foreign investors.

SHRI C. C. DESAI: If compensa­
tion is payable and it is made justi­
ciable you would not see any serious 
flaw in the Bill?

DR. HANS HARMS: 4 oer ccnt on 
the bulk price provided by law cannot 
be regarded as adequate, when it is 
further considered that half of this 
4 per cent goes away in taxes and a 
negligible amount remains. Recently 
I have had the opportunity to see 
the reaction of an Indian patent- 
holder from whom my firm here in 
India wished to receive a licence. 
When we came to speak about com­
pensation for the licence **e brought 
to his notice the 4 per cent provided 
by the Bill. The result was profound 
disappointment, because he had work­
ed for 8 years in developing his pro­
duct.

SHRI C. C. DESAI: I do not know 
that particular case. People are at 
present accustomed to higher royalty.

But when a lower royalty beconesr 
the order of the day, he would not 
have raised any objection.

DR. HANS HARMS; I am quite po­
sitive that when the royalty is higher 
there is no reason for him to com­
plain. I am convinced that according 
to these percentages envisaged in the 
Bill an Indian inventor will rather 
give his licence abroad for there can 
be no doubt that profit represents the 
engine of progress and adequate and 
sufficient payment of royalty is, with­
out a doubt, the main incentive for 
promotion of Indian research.

SHRI C. C. DESAI: Dr. Hans Harms 
is the Chairman of a company which 
has a subsidiary in India. To the best 
of my knowledge that subsidiary is 
wanting to expand its business in this 
country notwithstanding the fact that 
ever since 1962 he has been a wars 
of the provisions of our Patents Bill. 
Therefore, when he feels that this 
Bill might frighten foreign partners 
from investing in India, to me it looks 
more like a psychological or unimagi* 
nary fear than a practical one because* 
in his own case he is wanting to ex­
pand business in India.

DR. HANS HARMS: It is true and 
indisputable that we are aware of the 
conditions in India and have interest 
in them. This is all the more so in 
view of the fact that India wi*h a 
population exceeding 500 million peo­
ple represents one of the largest eco­
nomic fields in the whole world. Tt is 
to be hoped that the economic condi­
tions in India in future will remain 
so that we can als0 come to India 
with our newest programmes. How­
ever, it must be very clearly pointed 
out that if the protection cf our in­
tellectual property is reduced our in­
terest will also be correspondingly 
reduced.

We have continued to invest in 
India because we are of the opinion 
that these restrictive proposals en­
visaged in the Patents Bill will not 
become law as we do not believe that 
India will work against her own in­
terests.



SHRI C. C. DESAI: This is precise­
ly what I have been striving at, that 
the strength or weakness of the Patent 
Daw is only an insignificant factor in 
the decision to invest in India and 
the main factor in deciding whether 
to invest in India or not is the totality 
of the market and the possible finan­
cial return on the investment.

DR. HANS HARMS: We are con­
vinced that we shall like many other 
countries continue to invest in India 
and to operate business in India but, 
at the same time, whenever we feel, 
especially with regard to important 
inventions, that the protection provid­
ed by the Patent Law is inadequate 
we shall withhold them.

SHRI PITAMBER DAS: Would you 
agree that patent protection is neces­
sary for promoting research and in­
dustrialisation?

DR. HANS HARMS: That is unequi­
vocally clear.

SHRI PITAMBER DAS: What is
the ei d̂ in view for research and in­
dustrialisation?

DR. HANS HARMS: In my opinion, 
the great economic improvement of 
India and the expanding industriali­
sation which has been started can 
only be continued into the future 
when research is also carried out in 
the country.

Of cofurse, it goes without saying 
that the purpose is to make available 
the commodities at reasonable prices 
in the Indian market, which can only 
be achieved if research ip done in 
India itself in co-operation with 
foreign countries and patent-holders 
of foreign countries.

SHRI PITAMBER DAS: Do you
agree that monopoly tends to raise 
prices whereas free competition tends 
to bring them down?

DR. HANS HARMS: It goes without 
saying that the existence of monopoly 
does not tend to lower the prices. But 
I should like to repeat, however, that 
a monopoly can exist only for a very 
short period of time. Especially in the 
field of pharmaceuticals, even the

most complicated inventions cannot 
be kept as a monopoly for longer than 
two years. This is proved by facts, In 
relation to the consumer goods, the 
prices of pharmaceuticals have hard­
ly risen. This is the case i; my coun­
try and, as far as I know, in India1 
also.

SHRI PITAMBER DAS: You have 
stated the period of the patent should 
be short in. order to bring down the 
prices to a reasonable level.

MR. CHAIRMAN: He did not say
th»at.

SHRI PITAMBER DAS: Monopoly
of patent protection is necessary for 
research on the one hand and free: 
competition is necessary to bring down* 
the prices on the other. We have to 
strike a balance between the 
two. Is it not necessary to con­
sider these things while determining; 
what a reasonable period should be 
for a patent? Keeping in mind safe­
guarding the interests of the inventor 
and consumer both what should be 
the period of a patent?

DR. HANS HARMS: As far as the. 
period of validity of a patent is con­
cerned, it is my opinion that suffi. 
cient time must be granted to the in^ 
ventor to utilize the product develop-* 
ed by him and get some reward Of 
course, I understand that where spe-. 
ciai circumstances prevail the social 
needs have to be respected and the- 
pharmaceutical products may have to 
be made available to vast masses. This 
supply, however, cannot be regulated 
through patent legislation. We have 
the experience of other countries o f  
the world who were faced with 
similar problems. Progress has been 
achieved in the “ various countries 
through agreements made between the 
governments and producers in order 
to make the drugs available to the 
poorer classes of society at low prices.
As far as the supply of medical pro­
ducts is concerned, it must also be 
kept in mind that the cost of hospi­
talisation plays a prominent role. I f

M3
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tion with the cost of medicines, one 
will see that the cost of hospitalisa­
tion far exceeds that of the medicine. 
This shows that effective drugs must 
be made available to the public in 

•order to save them the high costs 
of hospitalisation.

SHRI PITAMBER DAS: In that
ĉase, the duration for various patents 
would be more or less a matter of 
opinion. Can you suggest any scienti­
fic or rational basis for determining 
the period? What would be considered 
an adequate or reasonable period for 
a patent? .

DR. HARMS: According to the ex­
amples and models set up by other 
countries the period of validity of a 
patent exceeds the period of ten years 
envisaged by the Patents Bill under 
discussion. I can only repeat that 
the scientific prerequisites for the 
developing and processing of a pro­
duct in the world today are extremely 
high. Medical preparations are be­
coming more and more effective and 
more and more differentiated. The
control and supervision on the part 
of authorities is becoming more and 
more stringent. Consequently, five
years represent an average standard 
today for the processing of a patented 
substance Before it can be offered to 
the medical profession. Furthermore 
huge expenses are involved today
when compared to past figures and
these figures rise. It must be under­
stood from the economic point of view 
that these costs have to be recovered 
somehow. Consequently a patent must 
have a sufficiently long period of vali­
dity; otherwise, interest in research 
and therewith progress itself is ex­
tinguished. It is very difficult to de­
termine the difference between an 
important product and a less import­
ant product. In every enterprice 
economically important products are 
not necessarily the same as scientifi­
cally import fcrnt products; on the 
other hand, in a reversed of circums­
tances scientifically important pro­
ducts are not always of eco­
nomic interest. In spite of this we 

'Operate the drugs because we bear a 
■responsibility to the sick. We are

not moved solely by economic consi­
derations but are also deeply aware 
of the responsibility we bear towards 
the doctor and his patients.

SHRI PITAMBER DAS: The wit­
ness has used the words ‘ ‘sufficient 
period’*, i want to know what is the 
“sufficient period*' and how to deter­
mine whether a particular period is a 
sufficient period in respect of a parti­
cular commodity?

DR. HARMS: According to my opi­
nion, 20 years after the application 
for a patent is filed represents an 
aqeduate figure today and for the 
future as well.

SHRI PITAMBER DAS: So, it is 
more a matter of opinion than of a 
scientific or rational basis. Is that not 
what it comes to?

DR. HARMS: The experience and 
knowledge that has led to 20 years 
being fixed as the period of validity 
in your existing patents law is, in 
my opinion, sufficient evidence of the 
fact that this is correct.

SHRI HARI KRISHNA: In your
statement you have stressed that by 
giving patent protection we will be 
encouraging research and will im­
prove the industrial side of drugs and 
pharmaceuticals. We understand that 
in Italy there is no patent protection 
on drugs and medicines yet the drugs 
and medicines industry Has developed 
and the prices are also low there. 
India is a vast country with 500 mil­
lion people living in this country and 
it cannot afford expensive medicines. 
Will it not be correct for us then that 
we also do not give patent protection 
as in Italy?

DR. HARMS: t would not recom­
mend you to follow the example of 
Italy for the following reasons. First 
of all, there exists a patent law 
Italy and it is only through an acci­
dent that there is no patent legisla­
tion for the pharmaceutical industry. 
The fact that the Patents Bill has 
been envisaged in Italy and will come 
into force shows that in Italy they do 
consider protecting intellectual pro­
perty. Secondly, the prices in Italy 
are not low. They are high, if \ may
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sAy, iri all frankness, the prices in 
Italy are the highest in all Europe.

SHRI DAHYABHAI V. PAW L: 
You must be aware that in this coun­
try we ppend a large amount on re­
search in different fields under Gov­
ernment sponsorship. It is our ex­
perience that Indian industrial units 
either do not have adequate resources 
to spend sufficient amount to cary on 
research themselves or they are not 
interested in spending money on re­
search. Do you think a good research 
effort can be made under Government 
sponsorship or in cooperation with 
several industrial units because that 
is what we lack very much in our 
country.

DR. HANS HARMS: I would like 
to express the following opinion on 
the subject. India stands on a thre­
shold of its own research, it must be 
considered that America too once 
stood on the threshold of research 
and today America has reached n 
point where billions of dollars are 
received as licence fees. I have no 
doubt whatsoever that India also one 
day will be in a similar position. For 
this reason, research in India must be 
promoted with all possible means. 
This is also the case in very many 
other countries, unfortunately, not in 
my own country. The division of 
labour is to be considered here. I 
mean it in the sense that the sponsor­
ship of the Government ought to res­
trict itself to basic research. Further, 
research ought to be left to the in­
dustries because it is only the indus­
tries that possess the necessary facili­
ties and prerequisites for an applied 
research. The importance of such a 
division of labour is evidenced by the 
example of penicilin. A scientist em­
ployed by the Government discovered 
penicillin. For years, nothing could 
be made of the product. It was onlv 
through further and detailed research 
by industry that penicillin could be 
converted into an administered form. 
The sucess found its outward mani­
festation in the Noble Prize granted 
to Prof. Chain. The patent legislation 
in a country ought to promote inven-
1006 (E) LS—10

ton  and, ftirtWmore, an ad£qua& 
patent legislation ought to also pro­
mote research.

SHKI DAHYABHAI V. PATEt: 
You will realise that we are in a 
dilemma. We have, being a poor 
country, not the means to spend a lot 
of money on research. How can we 
raise money for research unless we 
raise prices? If we raise prices, the  
people in India ted it difficult to buy 
costly drugs, is there any remedy 
for this dilemma that we find our­
selves in India?

DR. HANS HARMS: It is not easy 
to answer this question. I should like 
to point out that India enjoys such a 
great esteem abroad that her research 
will be supported. I am confident 
that an Indian scientist will tackle 
this problem and the necessary help 
will certainly come from abroad if 
the confidence th^t intellectual pro­
perty is sufficiently protected Is estab­
lished.

SHRI G. S. MISHRA: Do you think 
the interest of western manufacturers 
will be lost in the vast market of 
India having 600 million population if 
this Bill is accepted?

DR. HANs HARMS: No; I do not 
believe so. But I believe that it 
would be detrimental to the economy 
and to the people of the country if 
progress were to be curtailed through 
patent legislation. Today we must be 
aware of the fact that the world is 
becoming snialler and smaller. Des­
pite its sovereignty, India counts in 
the family of peoples and nations. 
Therefore, it cannot be a matter of 
indifference to Tndia what direction 
progress pursues in the world As 
the greatest power In the mid-Asian 
sphere, India represents the meat 
Significant force. Therefore, in my 
modest opinion, India cannot be indif­
ferent to the principles followed in 
other Asian countries also, especially 
in Japan. Therefore, I feel that India 
6u£ht to consider the principles of 
patent legislation adopted in other 
countries and avow Itself to thole
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principles which have led to progress 
in other countries.

SHRI G. S. MISHRA: If a patent 
holder does not formulate any drug 
in adequate quantities and starves the 
market or earns profit sometimes to 
the extent of 3,000 per cent exploiting 
the human miseries, what should the 
Government do?

DR. HANS HARMS: It is often
stated that pharmaceutical manufac­
turers earn a profit of 1,000 per cent. 
This, first and foremost, was the sub­
ject of discussion at the former hear­
ings in the United States. It was not 
difficult to prove that such a hi&h 
percentage or such a high margin of 
profit was not documented by fact. 
It is a fact that the costs of research 
amount to 15 per cent of the turnover 
of many important pharmaceutical 
concerns. The second allegation with 
respect to the pharmaceutical industry 
is expensive advertising and propa­
ganda. A figure of 25 per cent or more 
is stated in this connection. This is 
misleading. These propaganda costs 
include the costs entailed in affording % 
the necessary information to the 
medical profession. This information 
can only be given through highly 
qualified, university-trained, experts. 
For the reasons that I have already 
stated, namely, that druigs are becom­
ing more and more complicated, this 
service, namely, information to the 
medical profession by trained experts 
cannot be dispensed with. Once these 
costs are deducted, the percentage 
that remains for actual advertising 
and propaganda is a very reasonable 
one. I have earlier pointed otlt that 
five years, as a period of development 
tor a patentable product, is the stan­
dard. I would like to estimate the 
costs that arise in connection with this 
development at about five million 
German Marks. If now the costs are 
added for the research that led to the 
development of this active drug.. . .

SHRI G. S. MISHRA: If a patent- 
bolder does not formulate the drug 
in adequate quantity, what should the 

-Government do?

DR, HANS HARMS: Of course this 
Is a criterion and the interests of the 
public welfare demands an amend­
ment.

For this reason the German patent 
law also lays down conditions that
regulate the granting of computoory 
licence the compensation for which 
is determined.

SHRI G. S. MISHRA: If a patented 
medicine is imported by the Govern­
ment and without earning any profit, 
they are used for the benefit of the 
people, for defence purposes or for 
research work, have you got any 
objection?

DR. HANS HARMS: In such cases 
the Government ?? entitled to adopt

special measure, bjt, in our opinion, 
this does not exempt the Government 
from paying adequate compensation.

SHRI G. S. MiSTIRA; What is the 
harm if comprr^lion is paid in the 
form of royal lies. You mean to say 
that royalty should be paid according 
to the purpose for which it is put to.

DR. HANS HARMS: That is my 
opinion.

SHRI G. S. MISHRA: If we adopt 
this Bill with minor modifications, 
have you got any objection?

DR. HANS HARMS: I think that 
would be all right.

SHRI R. C. VYAS: Why should
a person wht> has invented a new pro­
duct deny its use to the community- 
at large? Why should he not be 
prepared to give it to public under­
takings so that thej- can exploit it 
for the benefit of the masses?

DR. HANS HARMS: The patent- 
holder himself interested in his pro­
duct being utilised as far as possible.
If special circumstances prevail and 
it is in the interests of public welfare 
or the needs of public welfare demand 
an exploitation of the product which



is not within the power of the patent- 
holder to fulfil, this is the case where 
I th^k that a modification is possible 
and ought to be implemented It is 
always a Government undertaking 
that is involved here. But what is 
important is a clear definition of the 
term 'Government undertaking*. 
Otherwise, it runs the danger of com­
pulsory licensing being subject to 
abuses.

SHRI R. C. VYAS: It is agreed that 
3* a developing country we shall need 
to import technology and know-how 
for some years to come. So we want 
to be able to do this and adopt the 
technology to our own requirements 
like Japan. How will this position be 
affected if we introduce a patent law 
as embodied in the present Bill?

DR. HANS HARMS: In my opinion 
patent and technical know-how go 
hand in hand and are inseparable. 
This is specially the case In the field 
of pharmaceuticals. If a patent is 
violated, the patent-holder can 
bring his case before the Court if 
his intellectual property has been 
violated. Technical know-how, how­
ever, represents the subject of an 
agreement where the question of in­
tellectual property does not arise.

Secondly, technical know-how can 
only be utilised with an industrial 
product without patent protection. 
The hon. Member has cited the exam­
ple of Japan. I should like to point 
out that as early as 1885 Japan can 
trace the beginnings of a patent legis­
lation back to 1885 and that in 1899 
Japan became a member of the Paris 
convention.

SHRI NAMBIAR; I do not want to 
repeat the questions, because you are 
good enough to give us very good ex­
planations. India gives at present a 
strong patent protection, both prior 
to and after Independence. That is 
fairly a long period. But it has not 
brought as the necessary industrial 
growth, particularly, in the pharma­
ceutical branch and the inflow of the

know-how is not as much as we want 
it to be. It has to enable us to secure 
cheaper medicines and so, is it 
not proper on our part to think 
about the alternative? I mean, 
a rather little slacking of the rigours 
of the patent system, so that we can 
get better benefits? “

DR. HANS HARMS: May I point 
out to the hon. Member that in my 
opinion the pharmaceutical manufac­
turing industry has made admirable 
and impressive progress. The fact 
that prices are not favourable has 
very different reasons. One of the 
main reasons is that the basic substan­
ces in the drugs produced in India 
are still very expensive. This is cer­
tainly not the result of a patent legis­
lation. The reason rather lies in the 
following: The pharmaceutical in­
dustry can only produce cheaper pro­
ducts if it can count upon the support 
o f a basic chemical industry. But 
this basic chemical industry requires 
a long time before it can be built up 
and, as far as I am informed, great 
progress is being made In this direc­
tion. Also in other countries it has 
been shown that once a chemical basic 
industry has been established, 
the price of pharmaceutical products 
also drops. A clear indication of this 
is provided in the fact that in many
basic production materials the
world prices are very low,
lower than in India. There can be
no doubt that time will bring about 
a change. To sum up, the pharmaceu­
tical industry requires widely bran­
ched and efficient chemical industry. 
Furthermore I repeat what I said 
earlier, and this is a point that should 
not be ignored or overlooked. The 
prices of pharmaceuticals in relation 
to the prices of normal consumer good* 
are still low. They do not rise cor­
responding to the prices of normal 
consumer goods.

SHRI NAMBIAR: Prices of phar­
maceuticals fall very much when the 
patent protection expires. This is our 
experience. If we reduce the period 
of patent protection from 18 years to



10 years, then what we feel is, dur­
ing the later (portion of 6 years the 
benefit will go to the masses. By the 
tune the patentee also gets his reward 
for the cost he has invested etc. We 
are thinking of a via-media. The 
middle path or so. The benefit goes 
to the inventor and the industry as 
well as to the people of this country 
and also to the consumer. The masses 
are very much in need of such drugs.

DR. HANS HARMS: In my opinion 
and in view of the statement that I 
have made earlier the research costs 
o f developing a new product are so 
high that a period of validity of 10 
years, for a patent does not suffice to 
recover these expenses. Besides, I 
should like to point out again, as I 
have done several timci this morning, 
that it is not a monopoly that brings 
down the prices, but competition. I 
can only repeat on the strength of my 
experience in other countries that 
when the question arises of supplying 
drugs to the community at large and 
to the public at reasonable prices, the 
industry for its part is always ready 
and willing to negotiate with the 
Government on this question because 
it is the concern of the Government 
to see that the supply is available at 
reasonable prices.

SHRI PARTHASARATHY: I would 
like to be enlightened on one point. 
From your knowledge of the patent 
law in your own country, could you 
tell us whether there is any provision 
in your law under which Government 
can take over the patent for public 
interest, similar to the one contained 
in Cl. 48 of our Bill?

DR. HANS HARMS: Yes, such a 
measure is provided in our patent 
law on the condition that adequate 
compensation is paid and this com­
pensation is fixed by the court of law.

SHRI PARTHASARATHY: Are
there clauses which can compel the 
patentee to impart his know-how?

DR. HANS HARMS: No. I must
stress this very clearly that there if

no distinction made between patent 
and know-how. No. I must reply to 
your question in a firm negative.

SHRI PARTHASARATHY: What
is your advice to an undeveloped coun­
try like India—whether we should pa­
tent the process and products simul­
taneously or separate them?

DR. HANS HARMS: This question 
cannot be easily answered. Of course, 
an efficient and effective patent legis­
lator ought to aim at the granting of 
patents for protection of products. 
This is clearly evidenced by the deve­
lopment of other countries and also my 
own country where since the last year 
product is protected. Nevertheless, 
the natural course of a patent law 
generally begins with process patent. 
This above all cfcn be explained thro­
ugh experience from the past which 
shows us that the production of com­
plicated materials was difficult. Today 
with the perfection of the chemical 
processing industry, it is no more di­
fficult to produce highly complicated 
products. The applied for patent for 
process the efore embraces a wide 
field because otherwise adequate pa­
tent protection would not be possible. 
Many difficulties are connected with 
this which in the case of a product 
patent cease to exist. Therefore, it 
also ought to be the aim of the Patent 
Office to take product patent into con­
sideration because administrative work 
involved in much less.

SHRI PARTHASARATHY: My
last question is this: We are a deve­
loping nation. What is the period you 
envisage for us to go on continuously 
import technology and investment?

DR. HANS HARMS: This question 
is of such an enormous nature that we 
could talk days on it. It is my opini­
on that economic progress in the world 
at large can only be achieved with co­
operation with other countries. The 
world today is becoming smaller and 
smaller and interdependence between 
pedple and the nations of the world 
is more prominent today than ever.
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The successful operation of an indus­
trial concern to-day depends on team 
work. The successful running of an 
economy in the world to-day is also 
dependent on team work. Thus, I be­
lieve that India one day will have just 
as much to give the world as it recei­
ves to-day from the outside world.

SHRI PARTHASARATHY: Are
there many amending clauses entitled 
to achieve the objective in our present 
Bill?

Are we putting in any inhibition in 
our Bill?

MR. CHAIRMAN: The hon. Mem­
ber wants to know what are the claus­
es which offend the basic objective in 
the Bill.

DR. HANS HARMS: There are
two points here—one is licence of 
right and the other is compulsory 
acquisition without compensation. If a 
compensation is granted, certainly, the 
Government must have the power to 
enforce application for a patent if pub­
lic interest demands. But, there should 
be no discrimination towards either 
fields permitted by Patent Laws for 
which adequate compensation is given. 
This should always be subject to the 
court’s decision if there is no other 
possibility to negotiate.

MR. CHAIRMAN: So, your objec­
tion is to Sec. 93(3), 95(3) and also to 
Section 84.

DR. HANS HARMS: My objection 
is to Section 84.

MR. CHAIRMAN: What I mean to
say is that 95(3) and 93(3) are con­
sequential provisions if the asic sec­
tions are altered.

DR. HANS HARMS: Yes, this is
a consequential provision.

SHRI RAGHUNATHA REDDY: 
What is your view about selling the 
drugs in generic namely the inventor 
until the patent period expires?

DR. HANS HARMS: Generic
names will never replace practically 
the original product on the pharmace­
utical field until this original product 
guarantees you the same specification 
and the same reliability with no change

in quality. This is of the utmost im­
portance for medical profession. Jtor 
the patients the generic names will 
open the door for danger with subs­
tances which are not clear enough or 
adequate enough to save the theraphe- 
utic purpose. Any original product 
with special name is clearly defined to 
the manufacturer. But if a product ip 
sold under a generic name, no such 
qualities could at any rate be guaran­
teed.

SHRI RAGHUNATHA REDDY: I
may invite your attention without fur­
ther discussion on the subject. When 
a Task Force was appointed by the 
Government of United States, it had 
gone into the question and they seefn- 
ed to have reviewed that the sale of 
drugs or marketing of drugs by a 
generic name by the inventor until the 
patent period expires seems to be more 
desirable.

DR. HANS HARMS: We have a
special experience in that line. In 
Columbia—the State of Columbia—an 
American company by name Mckenzie 
and Robbin tried that \>y revising the 
presentation of pharmaceutical pro­
ducts to a very poor minimum in order 
to save money and to arrive at a cheap 
price of a widely used product. They 
were convinced to participate in the 
market to about 40 per cent. Natijral- 
ly, information to the doctors could 
not be given. The ultimate result was 
that this could make them to partici­
pate upto 7 per cent, in the market and 
ail our endeavours to enlarge this ex­
periment of handling a product under 
a generic name and under poor presen­
tation have, I dare say, completely 
failed. The intentions to do so arp 
widely proved and experience show? 
that the fact in the ordinary market 
such products would not find adequate 
place. It is not a proper measure for 
furnishing reliable drugs at a low 
price for the health of the ip^sses. I 
repeat that this can only be dope, 
according to my view, in collaboration 
with industries which are adequately 
developed and in adopting special 
measures which have nothing to do 
with the ordinary market.
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SHRI RAGHUNATHA REDDY: On 
page 12 of your memorandum you have 
observed . . .

DR. HANS HARMS: That is not
my memorandum. I am speaking on 
behalf of the Federation of the German 
Industry as a whole; I am not the 
speaker from Pharmaceutical indus­
try.

SHRI RAGHUNATHA REDDY: If
there exists a situation in any country 
where a number of patents are taken 
hut only very few patents are actually 
produced and others are left out 
though the production of such pro­
ducts are necessary in the interest 
o f public, what wtmld be the remedy 
you would like to suggest?

DR. HANS HARMS: As a matter
of fact, about 80 per cent of the patents 
applied for are not coming in use. In 
my preliminary remarks I have point­
ed out these facts. The reason is that 
we are living at a time when terrific 
developments are taking place, j  

patent is asked for in a very earl 
stage when an invention is in progress, 
because the patent-holder tries to se 
cure the field of his scientific activity 
as broad as possible. When he is fini­
shed with his product, it happens that 
he meets with a deplorable experien­
ce. We met that experience in our 
own company in regard to the very 
famous stuff, D.D.T. It was also disco­
vered and patently protected by Geigy 
in Switzerland. Unfortunately, the 
application was filed a fortnight »ater 
by us. Now the Swiss Company en­
joys the patent protection. At the rate 
in which pharmaceutical inventions are 
taking place, the degree of obsole­
scence is great. Quite often the 
patentee finds out that there have 
been parallel or better inventions and 
he comes to know of them when the 
patent application is published. This 
is a fact of our days and in our 
country also we face the same prob­
lem.

SHRI RAGHUNATHA REDDY: 
What course would you suggest for 
a country which finds that a particu­
lar product to which patent has been 
taken is not exploited?

DR. HANS HARMS: After four
years the patentees can be forced to 
get the compulsory licence under the 
condition that he is compensated by 
adequate royalty—this is also provi­
ded for in the Paris Convention* The 
quantus of compensation can also be 
decided between the partners after 
negotiations.

MR. CHAIRMAN: We thank you
very much for having come all the 
way to appear before our Committee 
and to give your valuable evidence. 
We are grateful to you.

DR. HANS HARMS: I hope you
will take into consideration while 
considering your legislation the cr
ments we have made. I thank you.

(The witness then withdrew)
(The Committee then adjourned)
II. Association of Pharmaceutical 

Manufacturers of Federal Republic of 
Germany, Frankfurt.
Spokesmen:

Mr. Curt Engelhorn.
Dr. Scroll—Adviser.

(The witness was called in and he 
took his seat).

MR. CHAIRMAN: Last time also
you appeared before the then Joint 
Committee and you know that th#» 
evidence you will be tendering is lia­
ble to be made public.

You can now give a resume of what 
you want to say and then questions 
will be put to you.

MR. CURT ENGELHORN: Mr.
Chairman, and hon. Members of the 
Joint Committee, first of all, let me 
thank you for the opportunity given 
to me to present our views on the 
Indian legislation to this Committee. 
Secondly, I would like to introduce 
myself to the Committee. My name 
is Court Engelhorn. I am President of 
the Bundesverband Der Pharmazeuti- 
schen Industries, that is, the German 
Pharmaceutical Manufacturers9
Association. This is an honorary 
position; and I am also President and 
General Manager of the Board of 
Boehringer Mannheim GmbH, an Im­
portant company in the drug and
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chemical field, active in India through 
the Boehringer organisation in Bom­
bay. I have brought with me Dr. 
Scholl, the Secretary and General 
Manager o£ the Bundesverband Der- 
pharmazeutischen Industries, whom 
you already met this morning. As he 
is a specialist in German patent law, 
he would be in a better position to 
answer detailed legal questions than 
I would.

Our association comprises about 
660 members and account for 95 per 
cent of the Pharmaceutical produce 
in the Federal Republic of Germany. 
Our Associaion is highly respected 
and accepted organ to the German 
Government as well as the Common 
Market Governments for our indus­
try.

The changing of the patent law 
according to the Bill before you is 
an important, difficult and intricate 
matter. This has been recognised by 
your Parliament by setting up Joint 
Select Committees to hear all aspects 
The road to responsible decision is 
paved.

I had the opportunity to testify 
before the last Joint Select Commit­
tee. Why are we so interested to 
come all the way over here? India 
with its amazing cultural achieve­
ments has been an attraction to us 
from the time of Alexander the Great. 
The meaning of the bonds and close 
relationship between our cultures has 
been studied and revealed by a 
German, Max Muller and the im­
portance of Sanskrit as an Indo- 
European or as we say Indo-Germanic 
language and cultural bond is appre­
ciated by all educated Germans.

Even until the present time, there 
are parallels in our history that 
should promote mutual understand­
ing. To be personal, at the university, 
one of your countrymen became one 
of my closest friends. For all these 
reasons, I was very happy to see that 
as a company, we were able to start 
successful operation of a basic manu­

facturing plant in Bombay. This 
operation has considerably expanded.

My company in Germany is 
engaged in an ambitious research in 
the drug field and first efforts are 
being 'made in this direction in India. 
I will give one small example. Out 
of one of our drugs, our Bombay 
team made a very effective prepara­
tion which is now sold in Germany 
and elsewhere. This is not a patenta­
ble invention but it is a step on that 
long, tortuous road and just reason 
for pride on the part of our Bombay 
team.

All our researchers are members of 
the world-wide community of men 
working for improvement and the 
expansion of knowledge, just like 
many Indian scientists. Why was 
such fabulous progress possible in the 
last hundred yeare? Because of free 
fiow of information. As in the case of 
money where the principle of interest 
payments is universally accepted or 
the case of copyrights where copying 
other people's mental work is con­
sidered outright theft and protected 
by laws, the patent serves the same 
purpose in science, but particularly in 
technology as a means to keep the 
free flow of information, which is so 
indispensable in to-day's world, pro­
tecting the intelllectual and industrial 
property of the inventor. Research 
and science are beyond nationalism 
and do not even know of iron or 
bamboo curtain. Protection of the 
fruits of research and development is, 
therefore, an international problem 
of the very first order. It is, there­
fore, not surprising that we had in 
1885 the Paris Convention which was 
signed, laying down the important 
principles of protection of intellect­
ual property. Many countries, 
including many socialist ones, like 
Russia, are partners in this. The 
United Nations concerned itself with 
it and worked out the BIRPI model 
law for undeveloped nations. Last 
but not the least, the Epropean Patent 
Convention was signed by large 
number of nations, including Italy
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patent law.

In view of this, it fe most perturb­
ing that your Bill, in its present 
form, is in absolute conflict with the 
accepted policy of all these interna­
tional bodies. May 1 for a minute, 
refer to the German experience in 
regard to patents and inventions? 
Germany, after the war, lost all its 
patents to the Allies ae part of the 
reparations it had to pay. This is 
an interesting event worth being 
examined. The Allies did not get 
out of it what they expected. Rela­
tively little use could be made of 
these patents because the contact 
with and the goodwill and aid of the 
inventor was lacking. He felt cheated 
and was completely uninterested.

Due to the war and its terrible 
destruction, Germany fell back in 
research about 10 years, which is a 
very long time today. The possibility 
to expropriate or compulsorily 
license in the public interest Allied 
patents after Germany had becorme a 
sovereign State once more, so to say 
as a retaliatory measure and to make 
German industry more competitive 
again, was abandoned quickly. Our 
tremendous recovery and reconstruc­
tion is due to a large part to our 
ability to raise interest in collabora­
tion by paying royalties, forming 
joint ventures and inviting foreign 
Arms to work in Germany. These 
foreign firms found it profitable to 
work with us and we found it profi­
table to work with them.

From my testhpony before the 
previous Joint Select Committee in 
1966, it can be taken that Germany 
extends only process patents to the 
pharmaceutical industry. I must point 
out that in agreement with the 
European patent convention, this has 
been changed and as of January 1, 
1968, Germany is giving outright 
product protection for pharmaceutical 
Inventions.

x5"

Mr. Chairman and hon. Members* 
this be^ig the general background, let 
me turn to the situation in India as 1 
see it. Without wanting to be pre­
sumptuous, I would like to put 
myself in your position and try not 
to argue from the German point of 
view. Patents pertain to inventions,
i.e. new develoments beyond the stage 
of the present art.

For the benefit of the people and of 
national industry I would tiy to get 
hold of such new inventions as 
quickly and as fully as possible. Not 
being able to force the inventor— 
foreign or national—to part with his 
knowledge—at least not with the 
knowledge he did not publish in ihe 
patent and that is only the basic 
informaticn, not being ablG to iorce 
him to part with his important 
experience and know-how, I would 
try to induce him to do co. This, to 
my mind, means first of all a sounri 
legal basis for the protection of his 
interest as represented in a patent. 
Know-how cannot serve as such a 
basis because it cannot be clearly 
defined and if necesseary legally 
defended. Only the principle of an 
invention can serve as a basis.

Then I would induce him to work 
his invention here by offering him 
fair compensation for his research 
effort in the way of royalties. I 
would give him the choice of working 
it himself or of finding a partner to 
his liking. I would fully respect his 
right? to win his confidence and co­
operation. In the case of his un­
willingness or inability to work his 
invention—and I would give him 
four years, as provided for in the 
Paris Union Agreement, to establish 
that—I would exert pressure by the 
mechanism of compulsory licensing. 
As a matter of absolute principle 
and also because of the hope that this 
will still lead to the desired co-opera­
tion between inventor and licensee T 
would provide for adequate compen­
sation. If negotiations about the 
amount fail, both parties should 
have resort to the courts of law.
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To avoid impractical or even ridi­
culous situations counter-productive 
to my goal, I would require any 
prospective licensee to prove his 
technical and financial competence.

In case of national emergency, 
epidemics etc. I would give the Gov­
ernment power to make use of a 
patented invention in return for 
adequate compensation.

In all cases I would give the parties 
concerned in a possible conflict of 
interest the recourse to the ordinary 
courts of law.

I would not differentiate between 
different classes of inventions since 
no differentiation is possible in 
regard to research effort, inventive 
right etc., lest I create the impression 
that what seems practically opportune 
in regard to medicines or food today 
might tomorrow be considered 
equally opportune in regard to public 
utilities, transport or coal mining.

I would not put an arbitrary ceiling 
on royalties because the contribution 
and value of an invention cannot be 
foreseen and can only be judged from 
case to case. Any ceiling, unless 
extraordinarily high, would seem 
arbitrary and opposed to the concept 
of fairness and equal treatment.

I would not be afraid of high prices 
in a Patent Law since patents are 
only one of many factors affecting 
pr)ce, and a minor one in my opinion.

I would not be afraid of monopoly 
since it is limited in scope and time 
and may serve a very important or 
even essential purpose. I would 
highly value the direct contact with 
the inventor which would be com­
pletely lost if I do not safeguard hi* 
interests. I would highly value the 
chance for my scientists to cooperate 
closely in new developments with 
the best teams in the world. I would 
also highly value the chance for 
them to have their contributions on 
an equal footing with those of the

rest of the world and the fact that: 
they and my national industry can: 
expect the same rewards worldwide 
aq those of foreign countries.

May I thank you, Mr. Chairman, 
and hon. Members for listening to 
me. You have asked ’me about my 
opinion based upon my experience. I 
have tried and will try to give it to 
you in a straight and honest way 
though I realise that it is in some 
aspects differing widely from the 
provisions in the Bill under 
consideration.

MR. CHAIRMAN: Germany has
invested in our chemical industry 
here in India. There are two parts. 
One is relating to patents and the 
other is non-patented drugs. Can 
you give us an idea as to what is the 
proportion o ' the profitability in 
patented drugs compared to non­
patented drugs?

MR. CURT ENGELHORN: I am
afraid I cannot answer you that ques­
tion meaningfully because I would 
have to give you evidence and give 
you facts. I can give you, however, 
an opinion. That opinion is that it 
depends very much on the product, be 
it patented or non-patented.

MB. CHAIRMAN: What is the
volume of business in regard to non­
patented drugs and what is the 
volume of busine^g in patented 
drugs?

MB. CURT ENGELHORN: I have 
no figures on that. As far as my 
company is concerned I would esti­
mate that a good volume is on 
patented drugs. I think there are 
figures available from Indian sources 
whereby it is known that about 1 2  
per cen$ °* the drugs in wide use 
here in India are patented and about 
88 percent are not patented.

MR. CHAIRMAN: What is the
inducement for investment, is it the 
volume of business in non-patentei 
drugs or is it the volume of business 
in patented drugs?
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ME. CURT ENGELHORN: Both.
SHRI OM MEHTA: I must thank 

you because you are putting your­
self in our position. What do you 
think about the ten-year period for 
patents and, if it is not sufficient what 
are your reasons?

M R CURT ENGELHORN: 18 years 
is what we have provided. The 
general trend in the world is towards 
lengthening the period. The new 
patent laws in the north European 
countries and also in Africa provide 
for twen'y years. The problem with 
shortening the life of patents is that 
the inventor is forced to try to get 
back his investment on research in a 
shorter period of time. He puts ?. 
premium on his invention and he can 
expect a premium on his invention 
only as long as the patent lasts. 
Therefore he must charge a higher 
price over a shorter period of time.

SHRI OM MEHTA: In your
opinion, after filing the application for 
a patent, how much time it requires 
for a medicine to develop?

MR. CURT ENGELHORN: On this 
question very clear experience is 
available. Today it taken on an 
average five years to develop a 
patented product to a finished 
medicine.

SHRI OM MEHTA: Don’t you think 
that the rest of the five years are 
more Un i sufficient to get a return 
for his efforts?

MR. CURT ENGELHORN: No, Sir. 
Once a drug is put on the market 
then the inventor, the company has 
to put in a lot of additional effort. 
What does this effort consist of? First 
of all, we have to realise that the 
drug will have to be put in the 
market five years after the original 
invention in the country where it 
was developed, so to put it on the 
market in other countries will take 
an additional period of time. Only 
after thU stage of clinical trial has 
been completed can a drug manu­

facturer fulfil all the requirements 
for registration and so on. Such 
formalities frequently take quite *  
time. A year passes quickly. There­
fore, at least one year you have to 
&Dow between the time he is able to 
introduce it in his own counvry end 
in a foreign country. Then, what is 
going to be his first step? He is 
interested in spreading his new pro­
duct, making it as well knuwn at 
possible, as quickly as possible. So, 
he has to make considerable 
investments in information and
advertising. Therefore, the break­
even point may be reached much 
later, say after ten years. Only after 
the break-even point can he irake 
any real profit.

SHRI OM MEHTA: You should
make a distinction between pharma­
ceuticals and other products. Phar­
maceuticals are used to cure diseases 
and a leviate suffering of the people. 
Monopoly in such drugs tends to 
create higher prices for them.

MR. CURT ENGELHORN: I do not 
think so. I think that the problem 
of high prices can be taken care of 
or can be brought under control, by 
other means. The patent law is 
meant to protect the invention of 
a person who has made a valuable 
contribution.

SHRI OM MEHTA: We concede
that he must get something.

MR. CURT ENGELHORN: Patent 
law is one thing and the question of 
higher prices is another problem.

SHRI OM MEHTA: Since this
vicious circle has been created, how 
to break it? *

MR. CURT ENGELHORN: I am
informed that you are already using 
the instrument of the Tariff Commis­
sion to examine and control prices.

SHRI OM MEHTA: But when the
manufacturer comes before the Tariff 
Commission and says this is my cost, 
it becomes very difficult for the Tariff 
Commission to lower down the prices,
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because there ia no competition and 
they cannot verify the cost of pro­
duction.

MR. CURT ENGELHORN: The
Tariff Commission is certainly in a 
position to distinguish the cost of 
production from the figures supplied 
by the manufacturer and then fix the 
price.

SHRI OM MEHTA: What do you
think about the licence of rights 
which we have suggested in our
Bill?

MR. CURT ENGELHORN: The
licence of right concept is not com­
mon in the patent laws of other coun­
tries. II has some severe weaknesses. 
As I understand it, anybody apply­
ing for a licence of right for a drug 
can get it as soon as the invention 
’is patented. First of all, this man 
should be able to prove his compe­
tency, financial and otherwise. This 
is not provided for in the Bill. Se­
condly, an inventor should have the 
opportunity to work the invention 
himself and only if he shows that he 
cannot do so in a satisfactory manner 
that would supply the market ade­
quately, only then I think the govern­
ment should step in and allow some­
body else to work the same inven­
tion and compete with him on the 
ve y same product.

SHRI PARTHASARATHY: In
India the number of foreign patents 
are more than the number of Indian 
patents. Since most of the patents 
are owned by foreigners, the profits 
earned out of these products go out 
of India instead of being utilized on 
research and expansion of the indus­
try here. Why do you not help a 
country like India?

MR. CURT ENGELHORN: I will
try to justify my point of view. First 
of all, you have to realise that you 
have a whole world and, therefore, 
whether it is India, or for that mat­
ter Germany, in order to have an 
equal number of patents, Indian and 
foreign, your contribution to the 
world of knowledge in science and

technology would have to be 50 per 
cent. This is something no country 
can expect with the possible excep­
tion of the United States. No won­
der therefore that in India and also 
in Germany the majority of patents 
are held by foreigners. I think Dr. 
Scholl knows the exact figure in 
Germany, what percentage is held by 
foreigners. I am told that in the 
pharmaceutical sector 60 per cent of 
the patents are held by foreigners. 
So, it should not be surprising if for 
a developing nation the relationship 
looks much different.

SHRI PARTHASARATHY: Since
you are trying to identify yourself 
with our development works, why not 
you be good enough to plough back 
your profits in research and develop­
ment in our country itself so that it 
will also progress and contribute a 
share towards the advancement of 
knowledge in the field of science and 
technology?

MR. ENGELHORN: I think, this 
is being done. As far as the for­
eign exchange side is concerned, 
again I would like to point out that 
in my opinion the patent law, being 
a principle, has nothing to do with 
the problem of foreign exchange. If 
for some reason or the other your 
Government finds that foreign ex­
change is not available, there are 
other ways of curbing that. I have 
read very interesting figures about 
the amount of royalties in relation to 
your total foreign trade volume. Ro­
yalties that were paid out to foreign 
countries in the medical and pharma­
ceutical field amounted to Rs. 12 lakhs, 
technical fees to Rs. 15 lakhs amount­
ing altogether to Rs. 27 lakhs or .017 
per cent of the total foreign exchange 
volume. I think, we should keep it 
in mind that we are talking about .017 
per cent. Here the question is bet­
ween a law that would be interna­
tionally considered equitable and a 
law that would appear slanted.

SHRI PARTHASARATHY. There
is an impression here that strong 
patent laws are contributing greatly
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to the enhanced prices of drugs and 
pharmaceuticals in India. Is it a 
fact or is it not *  fact?

MB. ENGELHORN: I know that 
is being alleged but I have no 
way pf disprqying or proving this. 
All I am saying is thfet it need not 
be that way. I will give you a very 
simple example. Worldwide a royal­
ty of 10 per cent on the price of the 
final product leaving the factory in 
the form of tablets, ampoules etc., is 
considered an adequate royalty for 
an important invention. This 10 per 
cent would, therefore, increase the 
price of a product or drug by 10 per 
cent. When critics of high prices of 
pharmaceuticals talk about these 
prices, I do not think they talk about 
10 per cent.

SHRI PARTHASARATHY: We
have got a lot of public sector pro­
jects in the drugs and pharmaceuti­
cals sector also. J)o yqu think that 
the present Bill will help us in giving 
protection to these pub’ic sector pro­
jects of ou?s?

MR. ENGELHORN: I doubt it very 
much because our own experience 
nas shown that a set of prerequisites 
has to bp fulfilled in order to trans­
fer know-how from one country to 
another. I talked to one of your 
Government officials yesterday and he 
said completely different things. I 
said, “Why do you not come to Ger­
many and visit us?” He said that he 
would like to if it could be arranged. 
We fu!ly agreed that it would be a 
great advantage, it is always a great 
advantage, if you know the person 
you are writing to. There I am writ­
ing to people in the German Govern­
ment but I do not know them; I have 
not seen their faces; I do not know 
how they think. This is much more 
important in the case of transfer of 
technical know-how. In our case we 
were very lucky. India is one of 
our prime examples. We got hold of 
an Indian student of chemistry in

Germany and trained him for two 
rears in our company. He has done 
a remarkable job. If we send a 
German chemist or technician to 
India, he will be able to train and 
show to your people what to do. 
Conditions in India are not the 
conditions in Germany. That is very 
important. The machines and the 
material you have to work with are 
different. Problems arise which have 
to be solved jointly. How is anyone 
going to do that if all he has i*? a 
paper before him which he could only 
work in the laboratory?

SHRI PARTHASARATHY: All the
witnesses that have appeared before 
the Joint Committee have taken par­
ticular exception or objection to 
clauses 48. 53, 66, 87 and 88. We rue 
very ambitious to develop our own 
industry and economy but, at the 
same time, we want to have a friend­
ly reciprocity with you. For achiev­
ing that, without hurting your inter­
est and also fulfilling our aspiration, 
what are your suggestions as to how 
these clauses should be modified so 
that we do not have a weak patent 
system, as you call it, to provide pro­
tection to our industry?

MR. ENGELHORN: My sugges­
tion would be to go over clause by 
clause.

SHRI PARTHASARATHY: Have
you a clause similar to our clause 
tor taking over a patent for the ex­
Press purpose of public interest?

MB. ENGELHORN: We have a
provision in the German law for com­
pulsory licence.

SHRI PARTHASARATHY: Does
your patent law permit a patent to 
be taken over by the Government in 
the interest of the public?

MR. ENGELHORN: Yes, but the
interest of the public is very narrow­
ly defined.

Dr. Scholl has just now informed 
me very rightly that the most imp. 
ortant differences are that oi*r law
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provides for compensation for the in* 
vehtor and for decisions by the courts 
in cases of conflict of interest.

SHRI PARTHASARATHY: Ih what 
way? .

MR. ENGfeLHORN: The Govern­
ment will have to enter into negotia­
tions with the inventor and if they 
cannot come to terms, they have to 
go to court. Her# is the exact word­
ing:—

“The effect of the patent shall 
not operate in so far as the Fede­
ral Government may direct that 
the invention shall be used in 
the public interest.. . .  The Fede­
ral Administrative Tribuna___
shall have jurisdiction in any ac­
tion in which the validity of a 
direction issued under sub-section 
1 by the Federal Government or 
by the competent supreme Fede­
ral Authority is being contested.
In the cases referred to in sub­
section 1 the patentee shall be en­
titled to claim reasonable com­
pensation from the Federa Re­
public.”

SHRI OM MEHTA: Is there a pa­
tent law in G.D.R., I mean East Ger­
many? What is the position there.

MR. CURT ENGELHORN: There
is a patent law. The patent laws in 
both the parts of Germany are very 
much alike. In course of time, only 
small changes have been made which 
I am not aware of. But, fundament­
ally, the patent laws are the srame.

SHRI B. D. DESHMUKH: As per
your patent law, can you compel a 
patentee to part with his know-how?

MR. CURT ENGELHORN: Abso­
lutely not. I do not think you can 
compel even a national inventor, what 
to say of a foreign inventor. You 
have got to get his cooperation. Vo­
luntary cooperation is so important. 
A strong patent protection will put a 
foreign scientist in a position to co­
operate in the development of new 
drags, in new developments, the 
world over which will not happen

if he has a feeling that whatever goes 
to India is lost, is not protected any 
more.

SHRI B. D. DESHMUKH: Is Uieie
fe aiittilar provision in your law as 
we have provided in clause 5 of our 
Bill?

MR. CURT ENGELHORN: You
provide in this Bill for process pro­
tection which is not worse in mfeny 
other laws. In Germany, we have 
adopted the product patent concept 
for pharmaceuticals. Why? You 
patent a product by patenting the 
process by which to make th? product. 
That means you have to block several 
roads that lead to that same goal. 
By a simple, straight-ferward, product 
patent, you recognise the fact that it 
is the product, not the process, which 
is important hr:e and the complicat­
ed process protection falls down. We 
think that a product patent is more 
modern, more economical and also 
for th? patent office much more easy 
to handle.

SHRI RAMESH CHANDRA VYAS: 
What in your opinion ar« the factors 
which have contributed to the great 
industrial development in West Ger­
many since the last World War?

MR. CURT ENGELHORN: There
are, of course, quite a numbar of fac­
tors that have contributed to that. I 
feel that it was really wise for Ger­
many to maintain a strong patent pio- 
tection. It forms the basis of trust 
and confidence for foreign companies 
to work together with G*rm<m c*vr- 
panies. They did not have the fee ­
ing that inventions and know-how 
that were imparted to German coun­
ter-parts would be taken away from 
there or may be even used against 
them. The patent protection played 
an important role.

SHRI RAMESH CHANDRA VYAS: 
How do you thihk the provisions of 
the Bill will affect foreign invest­
ment, and the import of know-how?

MR: CURT ENGELHORN: I think,
it will have a very adverse effect and,
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I think, the foreign manufacturers 
will not be interested in marketing 
new drugs in India at an early stage. 
India wi 1 be, more or less, at the bot­
tom of the list. The basic confidence 
in respect to property will be shaken 
and the contact between the Indian 
manufacturers and scientists and the 
foreign manufacturers and scientists 
will be very much loosened or weak­
ened. I think, this will have a great 
adverse effect. I am sure it would 
be very much difficult to attain our 
goals without patent protection.

SHRI RAMESH CHANDRA VYAS: 
Is there a provisioin in the German 
patent law on the lines similar to 
clause 48 of the Bill?

MR. CURT ENGELHORN: Yes.
SHRI RAMESH CHANDRA VYAS: 

Under what circumstances can & pa­
tent be used for public purpose und'ir- 
the German law?

MR. CURT ENGELHORN: If the 
applicant fo • the patent refuses to 
work the invention or let it be used by 
another pe son—he has to pay reason­
able remuneration and jjrive security—- 
that other person can be authorised to 
use the invention. The concept of 
compulsory licence provided the 
authorisation is in the public interest. 
The grant of compulsory licence shall 
be permissible onlv after the patent 
has been granted. The compulsory li­
cence may be granted subject to res­
trictions and conditions. This clause 
is very rentrictively interpreted by 
the Court. Public interest has to be 
proved very clearly.

In our field of drugs and medicines, 
this case has not occured after the Se­
cond World War.

SHRI R. C. VYAS: Does the Ger­
man patent law make a distinction 
between different classes of inven­
tions?

MR. CURT ENGELHORN: Absolu­
tely no.

SHRI R. C. VYAS: What are the
circumstances under which compul­
sory licence is granted in Germany?

MR, CURT ENGELHORN: The
condition is that it should be in the 
public interest If you are referring 
to financial conditions, then that is 
left open to negotiation between the 
patentee and the licensee. They can. 
come to terms or they go to the court 
and the court fixes the royalty.

SHRI R. C. VYAS: Is there the
concept of licence of right under the 
German patent law, similar to clause 
38 and 37 of the Bill.

MR. CURT ENGELHORN: No.
SHRI R. C. VYAS: What is the

reason for this situation that a num­
ber of patents are applied for and 
granted, but only a few work.

MR. CURT ENGELHORN: First of
all we have to recognise that there 
are many inventions and ideas which 
are important at the time they are 
conceived but they turn out to be 
not important from the commercial 
point of view. Nobody is really in­
terested in them.

Secondly, the processes a:e protect­
ed in order to protect the product. 
By this process patent, the patentee 
has the possibility of protecting nmny 
different processes in order to prelect 
his product. He will work only one 
of cou.se, and the rest will not be 
worked. These processes can be 
however by any one for any other 
purpose.

SHRI R. C. VYAS: Foreigners
take out a number 0? patents for 
products and they use only one nn  ̂
block the others. That is why we 
have not been ab'e to develon o;.r 
drug industry proper!v. What have
you got to say on this?

MB. CURT ENGELHORN: A simi­
lar answer as I have given already. 
In this process concept the patent- 
holder will always use the most eco­
nomical process, the one which i* 
most advantageous for him and the 
rest will not be used but the other 
processes do not b'ock any-one. They 
block other competitors only from 
making this one product. Since the 
idea is to protect thip product, this 
Is only fair. *
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SHRI R. C. VYAS: Patents cause
high prices. The' prices of non-pa- 
tented medicines are lower than the 
patented medicines. Is this not a 
fact?

MR. CART ENGELHORN: No, I
do not think it is a fact.

SHRI R. C. VYAS: If we weaken
the patent law and allow wide use of 
compulsory licences and licence of 
right, production wi'l increase and 
prices will fall. What is your view?

MR. CART ENGELHORN: I do not 
think so.

SHRI NAMBIAR: I would ?ike to
put one basic question. I want to 
know that in the development that 
we find in the world to-day, a stage 
is reached that rather than resting on 
the laurels of the past, it is better 
that we enter into a public competi­
tion which will bring down the pric­
es. For instance, in the field of tech­
nology, space technology, computer 
technology, etc., we are opening a 
new field and give a new life to the 
whole concept of resources available 
in the world. When all these can be 
done by way of competition, nobody 
ran say that the period has not yet 
come for us to think in terms of such 
a free competition oven in the field 
of pharmaceutical industry which is 
so vital to the peop’e rather than 
thinking in the old conception of liv­
ing on the past that you created.

MR. CART ENGELHORN: I do
not think it works that way. Direct 
research as has been pointed out 
frequently, is very expensive and 
very difficult. The past has shown 
that the greatest results have been 
achieved by the type of private in­
dustry research that has been carried 
on in very many countries. Prof. 
Chain winner of the Nobel Prize 
pointed out in connection with peni­
cillin the tremendous contribution cf 
industry to this development. It is 
a matter of fact that he openly and 
privately expressed his point of view 
that not much could be expected 
through a centralised Government-

directed research. We think that con­
ditions for creating new products are 
better in the competitive atmosphere 
of private industry than in the Gov­
ernment.

SHRI NAMBIAR: With all the
know-how and technical development 
that we have in this country, we could 
not yet develop a medicine or a drug 
which will stop the spreading of 
cancer or cure it. Do you mean to 
say that it is because certain indivi­
dual entrepreneurs come forward for 
spending a lot of money or Govern­
ment is not coming forth.

MR. CART ENGELHORN: Cancer
happens to be the most difficult prob­
lem

SHRI NAMBIAR: W hy do you
think that the private entrepreneurs 
can do better than the State which 
commands so much resources?

MR. CART . ENGELHORN: The
mentality of Government research 
personnel differs frequently very 
much from that of a research wo.ker 
in industry. The work and effort of 
the scientist in private industry is 
directed at applied research. His goal 
is to achieve and work out a new pro­
duct in the shortest possible time. 
He wo~ks under that concept. This 
you cannot transfer generally to the 
Government employed scientist.

SHRI NAMBIAR: That is for the
commercial utilisation. Once it has 
been found out by research, then 
commercial utilisation or marketing 
can be done by private or public.

MR. CART ENGELHORN: We
have in our company chemists which 
synthesise approximately 500 to 600 
new compounds every year and they 
also learn about additional other ones. 
Those are not from our own labora­
tories. It is the screening, it is taking 
the right one, finding out the right 
one of these compounds, and then 
taking it through this long process of 
pharmacology, clinical pharmacology, 
clinical trial and all that is important 
finally to arrive at a marketab e pro­
duct.
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SHRI NAMBIAR: There was an in­
quiry in Ford Mootor Company and 
one of the Directors said that patent 
protection is not necessary for bringing 
in new inventions. Mr. Edsel Ford, 
of the world famous Ford Motor Com­
pany was asked in 1939 in hearing 
before the US Temporary National 
Economic Committee whether inven­
tions would continue if there were no 
patents. Mr. Ford replied without a 
moments hesitation *1 feel quite de­
finitely, it will be carried on\ Eu­
gene Schinder, managing partner of 
Crenzot Huge French Arms Industry 
once rot? “I am quite sure of the opi­
nion that there would be very little 
difference in respect of rapid progress 
if patents were abolished. With an un­
restricted system the progress might 
commence a little later but the pro­
gress would proceed ail the faster. 

The inventing spirit follows his ideas 
not for gain but driven by an inner 
compulsion which wil1 not le" him 
rest/* It does not mean that this om­
nibus and God-sent patent casket is 
necessary for invention to prow. I 
think it is enough we have worked 
on it so long even before independence 
and after. We feal, a little change­
over is necessary. We find out a via 
media of restricting it upto 10 years. 
I want it to reduce still further.

MR. CART ENGELHORN: The re­
duction is too large. You must keep 
within the limits that are practised 
worldwide. It would be 15; it is ge­
nerally more, in the direction of 20 
years .

SHRl' MADDI SUDARSANAM: 
What are the pa ticular clauses of the 
Bill that hampers the foreign capital 
in India and also know-how to come 
to India?

MR. CART ENGELHORN: We have 
said in the memorandum. It is par­
ticularly there—80, 87, 53, 93 and 95.

SHRI MADDI SUDARSANAM: Fe- 
■dera1 Republic of Germany has had 
phenomenal growth in pharmaceutical 
industry—was the patent law respon­
sible for this phenomenal growth, for 
this wonderful growth?

MR. CART ENGELHORN: There
is absolutely no doubt. Without that 
the German industry could not have 
built up research capacity so much.

SHRI G. S. MISHRA: May I know
what percentage of the trade in res­
pect of patented preparations you got 
from India? You have lot of 
all over the world. What percentage 
of trade you got from India?

MR. CART ENGELHORN: I don’t
know.

SHRI G. S. MISHRA: What is the
parcentage of investment for research 
which you have invested in India out 
of your income? Have you got any 
lab nr a'.cry fo; Research here? What 
is the amount spent over that?

MR. CART ENGELHORN: In view
of the size of our operations here in 
India we have not built up any re­
search in that sense. We are doing 
development. The amount of money 
that we spend on development, I can 
tell you right now.

SHRI G. S. MISHRA: Development, 
advertising, and all these things.

MR. CART ENGELHORN: Deve­
lopment including finding new appli­
cation. This development means test­
ing different form of drugs in the tro­
pical conditions and other condition! 
etc.

SHRI G. S. MISHRA: Do you do
it in other countries?

MR. CART ENGELHORN: Yes.

MR. CHAIRMAN: Do you have
research arrangement in other count­
ries? Do you have research arrange­
ment in India?

MR. CART ENGELHORN: Yes.
We have got th© Development labo­
ratory. I do not call it research labo­
ratory. We call it deve'opmental la­
boratory.

SHRI G. S. MISHRA: How do you 
say that any development of techno­
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logy depends upon assured and- 
monopolistic returns? Patent means 
assured return on monopolistic re­
turn. Great eminent scientists like 
Prof. Eienstein, Curie, Edison, etc., 
have not patented their achievements? 
They have never done it.

SHRI ENGELHORN: Edison has
certainly done it. We have got to 
make a difference between basic re­
search and applied research. It would 
be senseless to patent results of basic 
research such as nuclear physics and 
so on. There is no market for it.

SHRI G. S. MISHRA: Don’t y0u
think that the more we become tech­
nical-minded, the more we go nearer 
to technical achievements? Don’t you 
see this in the case of developed na­
tions? They achieve more in techno­
logy. Do you think that Italy which 
has no patent law in the field of phar­
maceuticals is backward today? Peru 
has a very strict patent Jaw. Do you 
think it is very much advanced?

SHRI ENGELHORN: I do not think 
you can compare Italy with Peru 
because nobody maintains that patent 
law by itself will enable a country 
to develop. However, in the case of 
Italy you have a highly developed 
industry in that country with a rela­
tively low standard in pharmaceuti­
cals, in the research aritt invention 
fields.

SHRI G. S. MISHRA: Do you
think it is proper for the Government 
to take over any patent or import any 
patented article for defence purpos­
es or in an emergency or for research 
purposes?

SHRI ENGELHORN: According to
our patent laws, you are perfectly 
able to use patented materials or pa­
tented processes for research purpos­
es. Nobody can interfere with that. 
In the case of national laboratories, 
I think all patented laws have the 
possibility for the Government to take 
over. I think it is proper and it is 
correct also if adequate compensation 
is provided.

SHRI G. S. MISHRA: Is it not pro­
per to pay compensation in deferred 
payments or in the form of royalty?

SHRI ENGELHORN: Compensa­
tion in the form of royalty is fine.

SHRI G. S. MISHRA: What do you 
think about the ceiling of 4 per cent?

SHRI ENGELHORN: I disagree 
with any ceiling on royalty. I tried 
to point out in my introductory re­
marks that 4 per cent stipulated in 
the Bill is nothing and I have men­
tioned that to your Minister for Indus, 
trial Development when he visited us.

SHRI G. S. MISHRA: As the time 
of war, allied nations must have had 
some patented drugs. Did you pay 
compensation?

SHRI ENGELHORN: During the 
war, when Germany was isolated, in 
the case of German companies work-* 
ing according to American patents, 
royalties were set aside and had to 
be paid after the war was over. In 
the reverse, some allied companies 
were working to German patents. But 
they did not pay as they took away 
the patent right as war reparation.

SHRI G. S. MISHRA: By copying
down allied patents in Germany, did 
you gain in your post-war develop­
ment of technology?

MR. CHAIRMAN: Were your in­
dustries benefited by this expropria­
tion?

SHRI ENGELHORN: The allies ex­
propriated- They did not benefit 
quickly by this expropriation. Ger­
man industry was interested in co­
operation then with English, Ameri­
can, French and Japanese companies 
and we greatly benefited by that.

MR. CHAIRMAN: Is it that you
copied during the war and subse­
quently paid royalty?

SHRI ENGELHORN: No.
SHRI G. & MISHRA: Did you gala 

much by this takeover?
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SHRI NAMBIAR: The allies copied 
from them. They had nothing to copy 
from the allies.

SHRI C. C. DESAI: The main ob­
jective of good or strong patent law 
is to reward or compensate the inven­
tor and thus to encourage technolo­
gical development in the country. 
That is done to some extent or to 
a large extent at the cost of consu­
mer because the cost of maintenance 
of patent must be borne by some­
body and in this case it is borne by 
the consumer. But there is a feeling 
that the main .benefit of patent law 
does not go to the inventor, but to 
the industry which uses the invention. 
There is a research laboratory where 
scientists are working. They evolve 
something and get the new process 
that is patented. But the exploitation 
of the patent is done by the industry 
which may be termed as a middleman. 
The inventor does not get the bene­
fit The industry which is the middle­
man or the employer of the inventor 
gets the benefit.

MR. CURT ENGELHORN: I think 
the days are over when the Inven­
tor could work in his own laboratory. 
What the industry d°®s *s to put at 
the disposal of the inventor the very 
expensive equipment enabling him to 
do his work. There is German law 
to protect the interests of the inven­
tor. I also agree that when a patent 
is used by a German company or ro­
yalties are collected on this patent, 
then the inventor has to get his share 
on this income.

SHRI C. C. DESAI: Will it be in
addition to the salary that he receiv­
es?

MR. CURT ENGELHORN: Natu­
rally.

SHRI C. C. DESAI: Is it done by
a law or by way of an arrangement?

MR. CURT ENGELHORN: By way 
of an arrangement based on law he 
must get i t

SHRI C. C. DESAI: What exactly
does he get? Is the inventor com­
pensated in addition to his salary for 
the benefit which the industry receiv­
es by way of working of the patents?

MR. CURT ENGELHORN: Of the 
total royalties collected, he may get a 
certain portion. On that part of his 
income he pays less income-tax than 
he does in his normal salary.

SHRI C. C. DESAI: There is a
feeling in this country that for some 
of the drugs which we import and 
which are patented drugs, we have 
to pay a high price because of the pat­
ent protection there. Whatever we 
do here, we are not reducing the 
prices because the prices are based 
on the cost in this country. So, either 
you buy these medicines at this price 
or you don't. It depends upon you. 
So, the price in this country for an 
imported patent has nothing to do 
with the Patent Law of India. Am 
I right in this?

MR. CURT ENGELHORN: You are 
right.

SHRI C. C. DESAI: It depends up­
on you. The price of those drugs is 
determined by the operation of the 
patents in this country, over which 
we have no control. So, if you were 
to import, you buy them. There is 
no other way. We cannot control 
Patent Law in other countries.

SHRI NAMBIAR: Suppose an in­
ventor or a manufacturer is treating 
my disease. That is because he knows 
that in India there are so many in­
valid patients.

SHRI C. C. DESAI: I think we
must induce the diseases in this coun­
try.

SHRI NAMBIAR: You pay less
price. That is what he says to treat 
the patients.

SHRI C. C. DESAI: We have been
hearing the views of the industries. 
Whether in the U.K., Germanyf Swit­
zerland or anywhere is there any as­
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the views o f consumers in those coun­
tries on the working of patents or 
on the structure of the Patent Law? 
What does the consumer in Germany 
feel about it and what does the indus­
try too feel about that? Can you tell 
us what the consumer feels or what 
the pharmaceutical industry feels 
about the structure of the patent law 
in your country?

MR. CURT ENGELHORN: As you
pointed out, Prof. Kraft has appeared 
before this Committee. He is not em­
ployed by any industry but he is an 
independent University Professor.

SHRI C. C. DESAI: But he is a pa­
tent lawyer too, I am talking of Con­
sumers’ Association.

MR. CURT ENGELHORN: There
is a Consumers' Association in Ger­
many too but they never attack pat­
ent protection.

SHRI C. C. DESAI: You please
answer my question.

MR. CHAIRMAN: He has already
answered your question.

MR. CURT ENGELHORN: As I
said, the German Consumers' Associa­
tion has never attacked the patent. 
As a matter of fact they even agreed 
to the improvements made in the new 
Patent Act.

SHRI C. C. DESAI: When was the
the Patent law amended?

MR. CURT ENGELHORN: The
latest amendments became effective 
from 1st January last year.

SHRI C. C. DESAI: What was the
improvement or amendment made?

MR. CURT ENGELHORN: The
amendment was made in the change­
over from a product by a process to a 
product itself.

SHRI DAHYABHAI V. PATEL: I
think you have the knowledge about 
the working and the progress made by 
legislation for a few years. Do you 
realise that the cost of drugs in India 
are high particularly in view of the 
fact that the country is poor and the 
average income is poor? Have you 
made any analysis of cost of drugs

in India? If so, ht>w much portion is 
really what may be called royalty 
and how much of it is because of 
other factors? For instance there is 
a common factor of tax in this coun­
try which many of us feel is relative­
ly so high. Have you tried to make 
an analysis of this particularly in 
these drugs that are needed for life 
saving—whether they are patented or 
not.

MR. CURT ENGELHORN: I think 
such an analysis has been made by the 
Indian sources. I am not aware of it. 
I can only talk about our industry in 
Bombay where the patents are ab­
solutely a minor consideration. The 
problem that we face in Bombay is 
either non-availability or the high 
price of raw materials and equipment. 
That is responsible for the high prices 
of the drugs that we produce here.

SHRI DAHYABHAI V. PATEL: In
what sense? Are you not allowed to 
import the ingredients?

MR. CURT ENGELHORN: There
are certain basic chemicals which are 
necessary, for instance, the synthesis 
of which is not being performed in 
India. Even if they are manufactured 
it will be at a very high price. That 
is the great problem that your country 
faces. On the one hand there is the 
necessity of developing national in­
dustry. By doing so you have to bear 
a certain increase in cost but on the 
other hand if you say that we need 
cheap drugs or specialities, it is pos­
sible to just import them or do. De­
veloping your industry means costing 
money to the consumers unfortunate­
ly*

SHRI ACHUTHA MENON: You
have said that the change in the law 
in your country was brought about 
last year, that is, in 1968 and the main 
change that was brought about was 
by granting product protection in 
place of process protection.

Now, from the evidence on record 
here, it is clear that your country has 
developed the pharmaceutical Indus­
try very well during the last 20 years 
or so. I want to know why was your 
law changed recently, what wai the
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necessity far It. what exactly is the 
benefit that your country is going to 
derive from that.

MR. CURT ENGELHORN: One
important reason is that this product 
by process protection concept involves 
the patenting of many different pro­
cesses, which in turn leads to a lot 
of work for the patent office in exa­
mining and registering these different 
patents. On the side of the individual 
or company in order to attain satis­
factory protection a lot of additional 
and unproductive work has to be done 
in order to protect the product. We 
have to realise that in pharmaceutical 
industry it is not the process but the 
product that is valuable. It is not the 
enthesis of the product, which may be 
comparatively easy, but it is the tre­
mendous amount of work that is to be 
done with a chemical until it becomes 
a medicine.

SHRI ACHUTHA MENON: You
take out a patent for a particular pro­
duct and it has a certain chemical 
formula. From the social stand-point, 
from the stand-point of the commu­
nity, what harm is there is allowing 
other people to develop other proces­
ses for patenting the same product? 
The community will stand to benefit 
if other people invent new processes 
for producing the same product. Why 
should you prevent it?

MR. CURT ENGELHORN: That is 
the attitude taken by a number of 
countries and a number of experts 
all the world over. That is a matter 
of conviction. It is to be pointed 
out that the product by process 
protection has worked very well 
in Germany in so far as that it gives 
real product protection to the com­
panies in most cases. If a third party 
could devise a new and unpatented 
process to arrive at the same dru$, 
then with in the rules of the game the 
patentee is confronted with the 
competitor. However, the concept of 
reversal of the burden of proof is im­
portant in that context because the 
alleged infringer has proved that he

is not using the patented processes 
and not other way round, the owner 
of the patent has to prove that the 
infringer is infringing on his proces­
ses.

SHRI ACHUTHA MENON: I am
* concerned with the basic question, 
whether it is at all harmful from the 
community stand-point. Anyway, I 
will not pursue it further.

MR. CURT ENGELHORN: The
achievement is the product, not the 
processes.

% SHRI ACHUTHA MENON: If other 
people achieve some new processes 
and that results in low price for the 
community, that should be encourag­
ed, rather than being prevented.

MR. CURT ENGELHORN: I can
only repeat that your attitude is 
shared by other people. However in 
Germany it was felt that it is a ques­
tion of weighing of positive and nega­
tive arguments. It was felt in Ger­
many that the negative effects of the 
product by process concept are out­
weighing the positive aspects.

SHRI ACHUTHA MENON: You
said that there was some sort of con­
sumer organisation in your country, 
but they have never complained about 
the drug prices. Am I to take it that 
there is no question of high prices for 
drugs in Germany?

MR. CURT ENGELHORN: They did 
not complain about patents, but they 
complained about prices of drugs like 
they complain about the price of 
everything else.

SHRI ACHUTHA MENON: What
are the devices or methods which you 
would like to suggest, by which the 
price control, if at all there is any­
thing like that, of pharmaceuticals 
and drugs?

MR. CHAIRMAN: How do you
effect the price control of drugs?
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ME. CURT ENGELHORN: In Ger­
many there is no price controL The 
German Government is very much 
opposed to price controls and they be­
lieve in free competition.

SHRI ACHUTHA MENON: You
don’t have this kind of enquiry as we 
have various Commissions and so on 
for fixing the prices of products.

MR. CURT ENGELHORN: Our
Government is for free competition. 
If a company makes too much profit, 
we get the half of it in taxes etc. That 
helps us to finance a lot of other acti­
vities, among which come public 
health products. Our Government 
also gives away drugs at low prices 
for very special cases but paid for by 
tax money.

SHRI ACHUTHA MENON: You
said that in Germany the inventor is 
also getting some remuneration out 
of the royalty paid to the patentee and 
by law it has been provided like that. 
Are you aware of any other country 
that this system is working, where the 
scientists also get some monetary 
benefits?

MR. CURT ENGELHORN: I am 
told that such laws are under consi­
deration in certain other countries.

SHRI RAGHUNATHA REDDY: A 
memorandum has been submitted by 
Dr. Scholl. I would request your per­
mission to put a question to him. 
When I put this question this morning 
I was told that I was addressing a 
wrong person about it. I feel that 
Dr. Scholl has imposed on himself an 
embargo not to answer questions this 
morning. On page 12 of your memo­
randum you have mentioned in the 
last para: There are a number of
clauses relating to procedural matters 
which will, if enacted, not only create 
difficulties as to interpretation but will 
increase considerably the administra­
tive burden both on the patent office 
ar*d on the patentee. These are the 
elauses: 2 (j), 2 (1 ) (iv), 2 (y), 3 (d), 8, 
10(6), 1 1 (2 ), 12, 18, 64(1) (h), 68, 69 
•ad 00(a) (il). We would be grate­

ful if you could give a note on this 
aspect as to how these clauses are 
likely to act as disincentives both In 
relation to the patentee and the patent 
office concerned.

MR. CHAIRMAN: Please give us
a note.

SHRI RAGHUNATH REDDI: That 
may be helpful to consider, if neces­
sary, improving the draft of the legis­
lation.

DR. SCHOLL: I will forward it to 
you.

MR. CHAIRMAN: I will only ask 
one question. So far as the licence of 
right is concerned, we have provided 
that anybody can apply for it. Do you 
think that some measure of compe­
tence, or some yardstick, should be 
provided for this? What will be the 
yardstick of competence to hold the 
licence in a particular area by the 
applicant?

MR. ENGELHORN: The inventor 
would probably be able to tell you 
who would be competent for that.

MR. CHAIRMAN : Can you give a 
general idea?

MR. ENGELHORN: He should be 
technically in a position to manufac­
ture the product. He should be finan­
cially in a position to make all the 
necessary arrangements to do so. It 
is a question of quality.

MR. CHAIRMAN: Should it be pro­
vided in the law?

MR. ENGELHORN: I wonder whe­
ther one should make it too definite 
in the law. In case of doubt it could 
be referred to court.

MR. CHAIRMAN: We are grateful 
to you for having come here and 
giving this evidence. We are also 
grateful to Dr. Scholl.
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ICR. ENGELHORN: Thank you very 
much lor your patience. I would like 
to make a suggestion. If a group of 
your people would like to come over 
to our country, we should certainly 
be glad to have you and would cer­
tainly be glad to look after you while 
you arc with us.

MR. CHAIRMAN : I shall convey

this to the other members who are not 
present today and will let you know 
the reaction. We thank you for the 
sentiments you have expressed.

MR. ENGELHORN: Thank you.

(The witness then withdrew.)

(The Committee then adjourned.)
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Japan Patent Association and Federation of Econ'omic Organisation9 Japan 

Spokesman: —
Mr. Shoji Matsui.

(The witness was called in and he took his seat).

MR. CHAIRMAN: I am glad you
have come here to give evidence. 
The documents you passed on have 
been distributed to the Members. I 
hope you will be very brief in giving 
a summary of what you think impor­
tant, and then the Members will put 
questions for you to answer. Please 
remember that your evidence is liable 
to be made public and no part of it 
will be made secret unless you want 
it to be so

MR. SHOJI MATSUI : I have 
brought with me some additional 
material in connection with my state­
ment May I distribute it now?

MR. CHAIRMAN: Yes. Please give 
a brief introduction of yourself also.

MR. SHOJI MATSUI: Mr. Chair­
man, and hon. Members of the Joint 
Committee, I should like to thank you 
very much for having given me an 
opportunity to appear once again as a 
witness at this meeting of the esteem­
ed Joint Committee.

My name is Shoji Matsui. I am a 
Patent Attorney, and I am the Mana­
ger of the Patent and Licence Depart­
ment of the Takeda Chemical Indus­
tries, Ltd., also. I am holding the 
post of the Chairman of the Com­
mittee for Revision of the Patent Law 
of Japan in the Patent Association, 
and I am now studying the problem 
of revising the current patent law of 
Japan from the industrial point of 
view. In 1960, I participated in the 
establishment of the present patent 
law of Japan as a member of the same 
Committee. I would like to make a

statement according to the material 
I have now distributed to you.

In Japan a Bill for modifying the 
Patent law was introduced in Parlia­
ment in 1966. The Bill eventually 
lapsed due to the opposition raised 
by interested parties including Kei- 
danren and the Japan Patent Associa­
tion. The reason why Keidanren and 
the Japan Patent Association opposed 
the Bill is that the Bill as introduced 
would be disadvantageous to the in­
ventor or patentee.

Japan has long been developing her 
own industry by introducing advanced 
technologies from abroad since she 
opened her door about one hundred 
years ago so far closed to the Western 
countries. On the basis of these im­
ported technologies, Japan haa creat­
ed her own technologies as well.

Probably you know that Japan es­
tablished its first patent law about 84 
years ago and joined the Paris Con­
vention about 70 years ago, 14 years 
after establishing the first patent law. 
Being supported by the continuous 
technological introduction from 
abroad as well as indigenous inven­
tions created by herself, Japan has be­
come one of the highly industrialized 
countries in the world. What I should 
like to mention here is the fact that 
without her patent system Japan 
could hardly have attained her present 
position.

I have already submitted a list of 
tables. In Table 1 , I have shown the 
position of Japanese industry in the 
free world. According to statistics,
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here the Gross National Production 
•hows that while USA ranks first, 
Japan is second. In ship-building 
Japan ranks first; in automobile, elec­
tric power and pig iron Japan ranks 
second,

Japan hfos introduced not a few tech­
nologies from foreign countries. Still 
Japan would go on introducing new 
patented technology and know-how 
from abroad in view of its ever-ad­
vancing nature of technology because 
of lack of resources technology is a 
very important resource for Japan. 
We will continue to introduce foreign 
technology as much as we need.

The remarkable recovery of Japan 
from the devastation in the war-time 
which is often referred to as “mira­
culous,” owes much to the active in­
troduction of foreign technologies 
having been made under the sound 
patent system. It goes without saying 
that the sound patent protection has, 
at the same time, acted as a great 
stimulus in developing new technolo­
gies by Japanese themselves which 
have much contributed to the growth 
of domestic industries of Japan. The 
reason why the introduction has so 
successfully been carried out can be 
ascribable to the fact that there has 
never been such patent system as in­
juring the right of patentees and in­
ventors in Japan. The fact has also 
served for relieving foreign patentees 
from such fear that their patent rights 
might be weakened. Putting it in 
another way, foreign patentees have 
placed their full trust in our patent 
system and the operation of :he 
patent law of Japan.

In the last 23 years after the war, 
nearly 8,900 cases of technical intro­
duction from abroad have been effec­
tuated in our country and approxi­
mately 1,200 million US dollars have 
been paid as royalties for patent and 
know-how licences. On the other Jiand 
the sum received as the income by 
export of technology during the cor­
responding period amounts to only 56 
million US dollars. This balance of in­
coming and outgoing of royalties ap­
parently indicates the dependency of

Japan on technology originated from 
other advanced countries. But the 
Japanese think that the expenses paid 
for technological introduction are not 
to be regarded as consumption but as 
investment. We import many raw 
materials; technology is also a kind of 
raw material for Japan. Needless to 
say without investment no fruits 
come out and what should further be 
taken into mind is that the invest­
ment has tn be operated properly. In 
this sense, Japan has cleverly select­
ed technologies in her introduction 
from among those of wide varieties by 
means of control through the Law 
concerning Foreign Investment; not 
by the patent law, but by the Law 
concerning Foreign Investments we 
selected the technology. The foreign 
exchange paid by Japan for the in­
troduction of technology has produc­
ed much greater value and effects 
than that paid for mere importation 
of raw material or finished products. 
One of the key factors having enabl­
ed Japan to expand export of goods 
“made in Japan” is the patented tech­
nologies and technical know-how in­
troduced in the past ten decades.

In my view, the proposed Patents 
Bill of India apparently includes those 
undesirable provisions which, if enact­
ed, would eventually not only disturb 
the smooth inflow of foreign techno, 
logy into India but also discourage 
Indian researches from creating new 
inventions. I frankly admit that the 
Indian Government could save the 
outflow of foreign exchange, at least 
temporarily, by taking full advantage 
of the rights to work any patented 
invention, almost ignoring patentee’s 
will under the provisions of this BilL 
However, it has to be admitted, on the 
other hand, that technical know-how 
would not come into India smoothly 
under the situation because no one 
would risk his technical investment in 
a country where hia investment might 
scarcely be protected.

From the point of teohnical level in 
the advanced countries all over the 
world, India of today may be consi­
dered as one of the developing coun­
tries. However* I would like to re­
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mind you that the technological posi­
tion of Japan, at the time when Japan 
iirst established her patent system 83 
years ago, was far more backward 
than those of the then advanced coun­
tries in the world.

Nevertheless, Japan has never 
adopted a policy of diluting patent 
protection throughout the history of 
her patent legislation. Japan, while 
relying On foreign technologies, has 
created quite a few technologies of 
her own as well.

There is no denying of the fact that 
the Japanese pfetent system encourag­
ed creation of excellent inventions in­
digenous to Japan. The successful 
induction of investment to the field of 
research and development activities 
owes much to the feeling that the in­
vestment on research and develop­
ment would reasonably be rewarded 
under the strong patent protection.

It is true that Japan is now plann­
ing to revise her existing Patent sys­
tem, but there is no such way of 
thinking at all to weaken the patent 
protection. It is further to be noted 
that there are opinions desiring much 
stronger patent protection than it' is 
now among the pharmaceutical manu­
facturers in Japan.

In Japan, as you know, there is no 
protection for products. The pharma­
ceutical industries Want to introduce 
product patent system. This will be 
considered by a committee after the 
present Patent Bill will be passed.

In contrast to these opinions in 
Japan, the patent protection for in­
ventions relating to pharmaceuticals 
is, according to the Bill now in ques­
tion, likely to be unfavourably discri­
minated, to which fact due attention 
should be paid.

Lastly, I wish to point out, in com­
parison with the corresponding pro­
visions of the Patent Law of Japan, 
several provisions of the Bill which 
may give rise to unreasonable oppres­
sions against inventors and patentees 
in India. As you may notice from the

details of the provisions, the present 
Patent Law of Japan has three provi­
sions whereby the patented inventions 
are made available to any person in­
terested. In other words, three types 
of compulsory licences are stipulated 
in the Japanese Patent Law. Firstly, 
Article 83 of the Patent Law of Japan 
relates to arbitration on creation of 
ordinary licence in the case of non­
working. In the case of non-working 
a compulsory licence can be sought 
upon in Japan. Secondly, Article 92 
of the Patent Law of Japan relates to 
arbitration On creation of ordinary 
licence for working of one’s own pa­
tented invention. This is a compulsory 
licensing system which can be applied 
for by the owner of a junior inven­
tion. In Japfon the patentee cannot 
work his own patented invention 
without obtaining a licence from the 
senior patent owner if the junior pa­
tent infringes upon the senior patent. 
At that time the owner of the junior 
paten can ask for a compulsory li­
cence to the owner of the senior pa­
tent. Thirdly, Article 93 of the Patent 
Law of Japan relates to arbitration 
on creation of ordinary licence for 
public interest. Article 93 reads like 
this:

“When the working of a patented 
invention is specially necessary for 
public interest,___”

The word “specially” is included in 
our patent law. This was included in 
our Patent Law on the occasion of the 
introduction of the new Patent Law 
because we would like to avoid the 
abuse of this compulsory licence 
clause. These are the three compul­
sory licensing systems in Japan.

What I should like to point out is, 
therefore, that there are no such pro­
visions in the Patent Law of Japan 
as corresponding to the following pro­
visions in your Bill. Firstly I take 
section 48 of your Bill. In Japan there 
is no such provision because this type 
of provisions violate the Constitution 
of Japan. According to the Japanese 
Constitution the Government cannot 
confiscate, requisition or use property
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owned by individuals without paying 
reasonable compensation.

Section 53 of your Patent Bill gives 
discriminatory treatment as to the 
term of patents covering the inven­
tions of food and medicine. In Japan 
the life term of a patent is 15 years 
from the date of publication for all 
kinds of patents. That time does not 
exceed 20 years after the date of ap­
plication. It means that if the exa­
mination took more than six to seven 
years then the life term is 14 years 
to 13 years. It is in very rare cases 
that examination will take more than 
five years. So, generally speaking, 15 
years is the lifetime guaranteed in 
Japan for all kinds of patents.

Then, discriminatory treatment re­
garding the life of the patent for food 
and medicine is not reasonable and 
I think this is another attempt to op­
press the sound development of tech­
nology in the field of food and medi­
cine.

Thirdly, clause 87 of your Patent 
Bill provides for licence of right and 
clause 88 stipulates the ceiling on 
royalty in regard to the licence of 
right. To the best of my knowledge, 
there is no such provision as ceiling 
of royalty or this type of licence of 
right in any patent law of the free 
world. I understand that this licence 
of right takes place automatically. In 
that way, it is compulsory. I remem­
ber that in the model law prepared 
toy BIRPI a system of voluntary 
licence of right was suggested. Auto­
matic licence of right was not suggest­
ed even by BIRPI in the model law. 
Then, the ceiling on royalty, rate is 
not reasonable.

According to the Japanese Constitu­
tion a reasonable amount of compen­
sation must be paid when the property 
rights of a person are taken over by 
the State. In some cases, 4 per cent 
will be reasonable; in other cases it 
will not be reasonable. So, I think 
the royalty rate should be decided 
case by case, according to the value of 
the invention. In Japan it is impossi­

ble to think of a ceiling on royalty 
because it will violate the Constitu­
tion of Japan.

Then I come to clause 66, which 
concerns revocation of a patent in 
public interest. The present Patent 
Law of Japan ha: no provision for re­
vocation, acquisition or governmental 
use of a patent. But our former 
patent law hud a provision for revo­
cation. On page 4 of the material 
I have distributed I have described 
certain provisions regarding expro­
priation and cancellation. Our patent 
law, which was effective from 1922 to 
1960, had a revocation clause. How­
ever, if the patent rights had been 
revoked under the clause from time 
to time the introduction of technology 
from abroad might have greatly been 
disturbed. Fortunately, this was not 
the case in our country and the system 
of revocation was eventually abolish­
ed at the time when the present 
patent law came into force because 
we felt that this clause was detri­
mental to the development of techno­
logy in Japanese industry. In our 
present patent law there is no pro­
vision for cancellation, revocation or 
acquisition.

Now I will come to clauses 99 to 
103, concerning the use of invention* 
for purposes of government and ac­
quisition by the Central Government. 
In Japan there is no concept of gov­
ernmental use, because the govern­
ment have no undertaking of its own. 
So, there is no question of taking 
over an invention for purposes of gov­
ernment itself. In any case, under 
our Constitution, without paying com­
pensation no one can use the patent 
owned by other people. In Japfcn 
patent right is treated in the same 
way as other property rights, real 
estate or factory. Further, there is no 
discrimination between tangible and 
intangible assets in Japan.

Clause 95 of the Indian Patent Bill 
stipulates the power of the Control­
ler to authorize any licensee to im­
port the patented article from abroad 
In Japan, even in the dase of a com­
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pulsory licence system, if the appli­
cation for a compulsory licence indi­
cates only the import of a product, 
compulsory licence will not be given. 
Manufacture is essential for asking 
for a compulsory licence. If import is 
necessary, it must be carried out 
from the owner of the Japanese pa­
tent and not from any other sources.

Then I come to clauses 84, 88 and 
93 which deal with the compulsory 
licence system. In the presence of 
these provisions enabling a holder of 
a contractual licence for a voluntary 
licence, according to the provisions 
of the Bill to seek for a com­
pulsory licence, parties will hesi­
tate to supply know-how. I think, 
it ip quite natural for a patentee to 
hesitate to furnish any licencees in 
India with important know-how even 
in the case of granting a licence on 
contractual basis, because it is appa. 
rent that the patentees’ interests 
guaranteed under the mutual licence 
agreement would be destroyed at the 
occasion when the contractual licence 
would be transformed into a compul­
sory licence. In other words, under 
a voluntary licence agreement the 
patentee will give know-how together 
with patent rights and a reasonable 
amount of royalty will be decided by 
mutual negotiation, but after that if 
the licencee can transfer its volun­
tary licence to compulsory licence, 
there is a possibility that the royalty 
rate will be reduced to a lower rate. 
If there is such a fear that the royalty 
Hate will be forcibly lowered later on, 
the patentees would not like to give 
technical know-how even in the case 
of voluntary licence agreements. That 
Is our thinking.

Under the circumstances, I think 
the inflow of technological know-how 
into India which will be of great im­
portance for her self-development 
would eventually -become very hard.

Regarding clause 116, under the 
Constitution of Japan all decisions 
given by Government can be appeal, 
ed to the courts. There is no excep­
tion. I have this objection againjt 
clause 116 in your Bill.

Finally, clause 162 stipulates tomm 
retroactive operation of the law. to  
Japan retroactive operation of th* 
law, which is disadvantageous to the 
individuals who already own certain 
rights, would not be allowed accord­
ing to the Constitution of Japan.

Of course, I believe that the policy 
of the Indian Government is to ope­
rate these provisions of the new Bill, 
which appear to injure the rights of 
a patentee, with utmost prodence, 
inventors and patentees, however, 
usually give their mind to the worst 
possible situation. Consequently, the 
presence of the provisions as I re­
ferred to are quite likely to make the 
patent law of India less reliable.

I think, there is no need to talk 
too much further on the outcome that 
follows.

My comments so far stated on the 
provisions of the Bill have been made 
in the light of our experience in Japan 
and based on the provisions of the 
current patent law of Japan. It 
would be my great pleasure if 
comments delivered here and the 
Memoranda submitted by Keidanren 
and Japan Patent Association would 
prove to be of some help in your fur­
ther deliberation of the Bill.

In concluding my statement, I sin­
cerely appreciate the fact that the 
Committee has agreed to Invite oral 
evidence from Japan as a token of its 
democratic generosity for freedom eft 
speech and I thank you again for your 
having given me the honour of pre­
senting myself as a witness.

MR. CHAIRMAN: It seems in 1957 
your overseas payments for royalties 
amounted to $39 millions and in 1967 
those went up to $231 millions. There 
had been a gradual increase of pay­
ments of royalty to foreign countries. 
This indicates that there is a drainage 
6f your foreign exchange. You have re­
ceived only 10 per cent of what you 
pay by selling your own patents. 
How do you account for your im­
provement, in spite of this drainage, 
by getting technical know-how 
through your patent protection? How
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are you supporting the patent law; 
what are you getting out of it?

MR. MATSUI: Of course, we are 
paying much. The amount ol pay­
ment has increased sharply, but that 
means that our introduction of new 
technology is increasing. We fere ac­
quiring more technology.

MR. CHAIRMAN: Supposing, you 
were not to pay royalty but were to 
import the goods, what would have 
been the position? Would you have 
paid more foreign exchange or less?

MR. MATSUI: If we had imported 
the products, we would have saved 
on payment of royalty, but our going- 
out of foreign exchange would have 
been very much higher.

MR. CHAIRMAN: In one of your 
memoranda you say that the Japanese 
patent system has encouraged creation 
of excellent inventions indigenous to 
Japan. On the one hand we find that 
your foreign patents are increasing 
in number and, on the other, you say 
that your patent system has helped 
indigenous inventions. How?

MR. SHOJI MATSUI: In Japan,
fc patentee could do research. The 
Japanese industry spend a lot of 
money on research and development.

MR. CHAIRMAN: Do you purchase 
technical know-how from foreign 
countries at governmental level?

MR. SHOJI MATSUI: We purchase 
it. It is done by the private indus­
try.

MR. CHAIRMAN: I presume you 
have patent protection for pharmaceu­
ticals, that is, medicines.

MR. SHOJI MATSUI: No.
MR. CHAIRMAN: What about food 

products?

MR. SHOJI MATSUI: No.
MR. CT\AIRMAN: Any patent for

process?

MR. SHOJI MATSUI: Yes; we
patent a process for manufacturing 
chemical substances which can be 
used for pharmaceuticals or drugs.

MR. CHAIRMAN: What is the dif­
ference between a pharmaceutical 
patent and the other patent? In 
Japan, what is the patent protection 
for the entire process of producing 
medicines?

MR. SHOJI MATSUI: Not for pro­
ducing medicines but for producing 
chemical substances___

MR. CHAIRMAN: . . .  which can 
be used in medicines.

MR. SHOJI MUTSUI: If the pro­
cess for manufacturing chemical sub­
stances is protected by the patent, its 
use later on is also protected by pro­
cess patent.

MR. CHAIRMAN: Now, we have 
got the English translation of article 
32 of your law regarding pharmaceu­
tical patents. But it does not give a 
clear idea to us. You may give the 
correct translation of it as to what 
your law actually stands for us. You 
can send it later on.

MR. SHOJI MATSUI: AH right.

SHRI PARTHASARATHY: For a 
long time, Japan was without any 
patent law. How was it that you 
were able to industrialise yourself to 
the extent you have done it without 
the patent law? You got the patent 
system only recently.

MR. SHOJI MATSUI: Japan opened 
her door to western civilisation about 
100 years ago. Before that, Japan 
had closed her doors to all western 
countries. Only Portugal and Holland 
had trade with Japan. Then, after 
opening her door to western countries, 
Japan introduced the patent system. 
At that time, Japan had no substan­
tial technology. Mr. Takahashi was 
asked to trip around western coun­
tries. He thought that the develop­
ment of Japanese industry was im­
portant and he established the patent
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system to  protect new inventions. 
Of course, at that time, most of the 
inventions came from foreign coun­
tries. About 15 years later, Japan 
joined the Paris Convention to give 
facilities to foreign patent applicants 
because we wanted foreign patent 
applicants.

SHRI PARTHASARATHY: Is it
your opinion that a strong patent pro­
tection would help to develop indus­
try?

MR. SHOJI MATSUI; Yes. In the 
pharmaceuticals, we have no product 
patent system. Then, our leading 
pharmaceutical industry is of the opi­
nion that without introducing the 
product patent system, there will be 
nofaster development. We will 
study the product patent system in the 
pharmaceuticals industry.

SHRI PARTHASARATHY: What
is the life of the patent in your coun­
try?

MR. SHOJI MATSUI: 15 years from 
the date of publication but not more 
than 20 years from the date of appli­
cation.

SHRI PARTHASARATHY: You are 
not thinking of reducing the period 
from 15 years to 10 or 7 years.

MR. SHOJI MATSUI: No.

SHRI PARTHASARATHY: We
would like to have a copy of the 
Patent Bill which was introduced in 
your Parliament in 1966 but was not 
enacted into law as it lapsed. Would 
you send us an English translation 
of that?

MR. SHOJI MATSUI: I think, this 
is open to everyone. I will be able 
to send you a copy.

SHRI PARTHASARATHY: What
are the main differences between the 
provisions of your 1966 Bill and 
those of ours?

MR. SHOJI MATSUI: The Bill of 
1966 was aimed at reducing the load 
on the patent office. The patent office 
has'a very big load, many patent ap­

plications lying on the desks of the 
examiner. Then the industry attack­
ed the Patent Office laying *Why 
don’t you examine'. The Patent Office 
tried to change certain procedure in 
the examination of the applications* 
Patent Office would like to simplify 
the procedure, but simplifying the 
procedure would reflect unfavourably 
on the applicants. The Patent Attor­
ney also disagreed with the 1966 Bill. 
That was the end of it.

SHRI PARTHASARATHY: Have
you got the system of compulsory 
licence or licence of rights to compel 
a foreign patent holder either to ex­
ploit or give the licence to the Japa­
nese to exploit it for commercial pur­
poses?

MR. SHOJI MATSUI: There is no
difference in Japan between the 
foreign patent holder and the Japa­
nese patent holder.

SHRI PARTHASARATHY: What
is the royalty that is paid?

MR. CHAIRMAN: How is the royal­
ty determined? Is there any ceiling?

MR. SHOJI MATSUI: In Japan, in 
the field of pharmaceuticals, accord­
ing to my experience, the lowest 
royalty rate will be about 2 per cent 
and the highest will be 12 per cent, 
calculated on the finished product. 
Such a difference comes Xrom the dif­
ference in the value of the invention. 
In Japan, whether a patent holder is 
a foregner or a local person, the royal­
ty rate is the satne.

SHRI OM MEHTA: 80 years back 
when you had passed the law, what 
was the life of the patent at that time?

MR. SHOJI MATSUI: I do not re­
member.

SHRI OM MEHTA: What was the 
term in the former law?

MR. SHOJI MATSUI: The life-time 
of the patent has been the same, In 
both the former and the present 
laws, i.e., 15 years from the date o f 
publication. In the former patent
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law, there was a system for exten­
sion of the life-time, but that exten­
sion system has been abolished in the 
present patent law because of many 
abuses.

SHRI OM MEHTA: In this the only 
difference between the former law 
and the present law?

1IR. SHOJI MATSUI: The main
difference is that we abolished revo­
cation, cancellation. Previously it 
was there. We found that that was 
harmful for Japan. It is not neces­
sary because the compulsory licensing 
system is sufficient. Patent right is 
unlike the other tangible assets; 
patented invention can be used con­
currently by 3 or 4 or 5 or 7 persons.

SHRI OM MEHTA: There is a 
vicious circle about the prices of me­
dicines. There is the monopolistic 
trend because of this. The people of 
this country, which is a developing 
country, have to pay more for medi­
cines. What do you think about this?

MR. SHOJI MATSUI: Speaking
about the prices of pharmaceuticals, 
Japanesse Government is also very 
eager to reduce the prices. I think, 
five factors must be considered while 
speaking about pharmaceutical prices. 
One is the cost of manufacture. The 
second is the profit to be gained by 
the manufacturer. The third is the 
expenses incurred on research and de­
velopment. Where there is no re­
search, we pay royalty; therefore, pay­
ment of royalty is one of the factors. 
Another factor is the expenses incur­
red on sales promotion and adver­
tisement. The last factor is the pro­
fit gained lay the wholesaler and the 
retailer.

SHRI OM MEHTA: I am concerned 
with the price of the manufacturer 
and not of the retailer.

MR. SHOJI MATSUI: I think, the 
most important factor to reduce the 
Price is how the reduce the cost of 
manufacture. To reduce the cost of 
manufacture, mass production is the

most important; using advanced tech­
nology is also important In fact, the 
prices of pharmaceuticals have been 
gradually going down because of mass 
production and adoption of advanced 
technology. Regarding the profit to  
be gained by the manufacturer, I 
think, it is out of the patent ques­
tion.

SHRI OM MEHTA: Don’t you
think that licence of right can be one 
way of reducing the price, that is, 
bringing some competition?

MR. SHOJI MATSUI: Competition 
will b*e one of the factors to reduce 
the price. But in the pharmaceutical 
field, if there are too many competi­
tors manufacturing the same drug, 
then the quantity to be manufactured 
by one cojnpany becomes very small. 
This results in high cost of manu­
facture.

Mass production will be disturbed 
by too much competition. That is 
the problem. Royalty rate is a factor 
of the price. But in Japan 6/7 per 
cent is average rate of royalty in 
phamaceutical industry. If the royal­
ty rate becomes nothing, only 6/7 
per cent of the price will be reduced. 
Without reducing royalty rate in 
Japan price of drugs gradually has 
been going down 5 per cent or more 
every year in avertige.

SHRI NAMBIAR: Your Japanese 
pharmaceutical industry is sufficien­
tly big, is it not?

MR. SHOJI MATSUI: Some of them 
are big. The Japanese total number 
of pharmaceuticals manufacturers 
will be 2,000 or more. 20 or 30 is 
sufficiently big.

SHRI NAMBIAR: More than fifty
per cent of the drug needs of Japan 
are being catered by your own pro­
tection. What per centage, can you 
say, of your needs? Import, as well 
as your own. You may say approxi­
mately.

MR. SHOJI MATSUI: Importation' 
of pharmaceuticals exceeds exporta­
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tion. In total manufacture the Im­
port is not so big.

SHRI NAMBIAR: That means our 
phamaceuticals grew out of your own 
without a patent protection so far. 
You are now thinking of patent pro­
tection hereafter in the new legisla­
tion. Therefore, if we copy the 
Japanese parallel, India can also de­
velop our own pharmaceutical indus­
try without patent protection as you 
did. ; • ’

MR. SHOJI MATSUI: I don’t un­
derstand the question.

MR. CHAIRMAN: Did you develop 
pharmaceuticals on your own or did 
you depend upon the foreign know­
how?

SHRI NAMBIAR: They did not have 
a patent protection so far.

MR. CHAIRMAN: But in spite of 
that you developed your own phar­
maceuticals.

MR. SHOJI MATSUI: Do you mean 
that in Japan there is no patent pro­
tection so far as pharmaceuticals are 
.concerned?

MR. CHAIRMAN: That is what we 
assume. Is it correct? You have to 

.explain.
SHRI NAMBIAR: I ahall clarify. 

You said that you have given patent 
protection for only chemical elements, 
and not compounds and not for other 
processing.

MR. SHOJI MATSUI: If there is no 
patent protection for pharmaceuticals 
Japanese pharmaceutical industry 
must have give up research and de­
velopment work in their own compa­
nies. Japanese pharmaceutical in­
dustry will not have made such pro­
gress as we have now.

MR. CHAIRMAN: You want pro­
tection or no protection for pharma­
ceuticals?

MR. SHOJI MATSUI: No protec­
tion for discovery of new use. But 
the process to manufacture the com­
pound for use in pharmaceuticals is 
protected.

SHRI NAMBIAR: You give patent 
protection for invention so far as new 
elements are concerned, not product.
So further processing beyond that 
compound was not protected. Am I 
right?

MR. SHOJI MATSUI: You want, 
what kind of protection is given to 
invention?

SHRI NAMBIAR: At what stage 
you give patent protection for phar­
maceuticals? At what stage?

MR. SHOJI MATSUI: Protection is 
given to process for manufacturing a 
product. Intermediate and final 
product, both. At every stage.

SHRI NAMBIAR: When Chairman 
put the question you said something. 
May be, I have some misunderstand­
ing. I want clarification. We want to 
know whether we can do the same 
thing if it is profitable to us. That 
is the only point, because you have 
developed very much. We are giving 
a protection upto 10 years as per this 
Bill. You are a Chairman of a com­
mittee which is discussing changes in 
the patent law of your country. What 
is it that you are proposing for manu­
facturing of pharmaceutical goods?

MR. SHOJI MATSUI: We propose 
patent protection and pharmaceutical 
protection, both.

SHRI NAMBIAR: How many years? 
What is the period?

MR. SHOJI MATSUI: It ia the same, 
15 years.

SHRI NAMBIAR: There is no such 
thing at present in your country. Thai 
is the present law as it is today. Not 
the one you are going to bring to­
morrow. What is it today: Is 15
years protection given for pharma­
ceuticals?

MR. SHOJI MATSUI: Not for phar­
maceuticals.

SHRI NAMBIAR: I am interested 
in pharmaceuticals. I am interested 
in drug manufacture. Please forget 
other things for the moment.
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Mli. SHOJI MATSUI: The wording»■ 

pharmaceutical patent is sometimes! I 
very misleading. That is very diifi-j 
cuit to be understood correctly. In 
Japan if we say pharmaceutical] 
patent is means the protection tor ctfs-l 
coevry of new use—not product, not 
process—only new use. We are going 
to introduce product patent system.
11' it is introduced, if the product is 
protected there is no necessity to pro­
tect pharmaceutical invention for new 
compounds because all the use is pro­
tected by the product patent itself. 
That is discovery of new use on the 
known old product In that case 
older product cannot be protected by 
product patent. Then pharmaceutical 
patent system is necessary.

MR. CHAIRMAN; We are more in­
terested in what you are doing now 
than in what you are going to do in 
future.

iiit. sliOJi MATSUI: Today pro- 
lecuon is given to process.

SHRI NAMBIAR: We are very
much interested in the growth you 
nave achieved. We have been trying 
to find a parallel. Now in your coun­
try we have found that parallel. But 
tfte question is how to understand. 
We have got a patent protection sys­
tem and there the period prescribed 
is 14 years. But our Bill is going 
to reduce that period to ten years.
If in Japan you do not have any 
patent protection, then we can also 
do away with the whole patent pro­
tection in phannaceutical and still 
can hope to achieve the same growth 
which you have achieved. In Ger­
many and many other places we did 
not have that parallel because they 
had patent protection from the very 
beginning. But you are on a different 
footing. There is another country, 
namely, Italy. But the difficulty 
there is that there is no development 
at all. But in your case we find 
that even without protection, you 
hftve achieved development. That is 
the reason why I am asking this ques­
tion. We will be grateful if you could 
enlighten us a little more on your 
ioo6 (E) LS— 12

fsystem by sending another note pure- 
fly on pharmaceuticals. Now you 
^have followed our questions and de­
sire. On that basis you might kind* 
ly send us a note on your system in 
the field of pharmaceuticals. Thank 
you.

SHRI ACHUTHA MENON: Please 
refer to page 4 of the Memorandum 
presented by the Federation of Eco­
nomic Organisations of Japan in Nov­
ember 1968. There you have given 
certain figures on the number of 
patent applications that have been 
made. You have said:

The total number of applications 
amounts to 200 thousand....

You also give the break-up of the 
applications into applications made by 
foreign personnel and those made by 
nationals. There you have pointed 
out that only 28 per cent of the ap­
plications field in 1967 are by foreign­
ers. So, the condition in Japan in 
something like this: The majority of 
the pplications for patent are from 
nationals Of Japan itself. My point :s 
that so far as Japan is concerned, 
there is no fear of the indigenous 
pharmaceutical or other industry being 
pressurised or harmed by the com­
petition from foreign patent-holders. 
But so far as India is concerned, the 
condition is quite different because 
here the number of patents taken out 
by Indian nationals is only about 10 
per cent. The majority of patents 
are owned by foreigners with the 
result that it is the foreign interests 
and not national interests that reap 
the benefits of our patent law. We 
want to protect the national interets 
and develop national industry. That 
is why we propose to bring about 
some changes in the law. Whatever 
be the protection that you give to 
foreign patentees, there is no difficulty 
so far as you are concerned because 
in spite of that plenty of new inven­
tions are coming up in Japan. There 
is no fear at all of your industry 
being throttled by foreign interets. 
Would it not be desirable for us to 
resort to some means by which indi­
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genous inventions and efforts are en­
couraged as against foreigners? What 
can you advise us from your expe­
rience in your own country with re­
gard to this?

SHRI MATSUI: j think we Japan 
welcome more applications from for­
eign countries. As shown in the 
memorandum prepared by the Keid- 
anren, the ratio of applications by 
foreigners to those by nationals is 
about 26 per cent. In the Table pre­
pared iby Takeda Chemical Industries 
the number of applications received in 
Japan from foreigners in 1965 is more 
than 21,000. In India according to 
statistics available in Japan, the ap­
plications made by foreigners are only 
5,000. In other words, foreign appli­
cations in Japan were four times big­
ger than in your country. We want 
more applications to come to Japan 
from foreign countries. The total 
number of applications is very big 
in Japan and that is because we 
Japan give protection to rather very 
minor inventions —

SHRI ACHUTHA MENON: May I 
interrupt? You see page 5 of your 
memorandum where this question has 
been further dealt with. The last sen­
tence in the first paragraph says:

The fact is that for ultra-modem 
technology, applications from 
foreign nationals comprise 
over 50 per cent of the total 
Furthermore, 40 per cent of 
all patents registered in 
Japan as of the end of 1967 
were owned by foreign na­
tionals.

I am not dealing with minor inven­
tions. The maximum is 50 per cent 
only. My main point is that Japanese 
industry and research and invention 
are so strong that you are not afraid 
of competition. That is the point. 
In India the condition is quite diffe­
rent. Here indigenous industry is 
being strangled by the foreign indus­
try, We want to develop the indi­
genous Industry.

MR. SHOJI MATSUI: I think it 1* 
quite true that in terms of the 
number, the number of domestic ap­
plications is very big and in terms 
of royalty income the amount is very 
small. If much big number of appli­
cations were made by Japanese for 
very high level inventions our royalty 
payment to foreign countries must 
have been very low.

The number of application is not so 
important here but the quality of 
application is important.

MR. CHAIRMAN: You mean to
say that the payment of royalty is 
important.

MR. SHOJI MATSUI: Yes.

SHRI ACHUTHA MENON: An­
other question is this. Can you give 
us an idea of the percentage of patent 
applications coming from important 
countries out of 89,000 and odd of 
applications, how much percentage of 
it comes from countries like the 
U.S.A., Federal Germany and coun­
tries like that.

MR. SHOJI MATSUI: According
to statistics, in 1965 among the total 
foreigners' applications received, a 
little more than 10,470 came from the 
U.S., 3,400 came from West Germany, 
2,200 came from the U.K., 370 came 
from Sweden and 980 came from 
France.

SHRI ACHUTHA MENON: On the 
other hand are you in a position to 
tell us how many Japanese patents 
have been registered abroad in these 
countries?

MR. CHAIRMAN: What they pay 
by way of royalty is 10 per cent.

SHRI ACHUTHA MENON: I am 
not asking about royalty payment. I 
am talking of number of patents 
registred. If you have got the infor­
mation you may tell us.
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MR. CHAIRMAN: Have you got
the figures about the number of 
patents registered outside your coun­
try and have you got royalties from 
them?

SHRI ACHUTHA MENON: Leave 
it. If you do not have it now; you 
may send it later.

MR, SHOJI MATSUI: Do you
want the countrywise royalty figure?

MR. CHAIRMAN: Royalty figure
we have got. We want the number 
of patents registered outside your 
country.

SHRI ACHUTHA MENON: We 
want information for the countries 
like Germany, Switzerland and the 
U.S.A.

MR. SHOJI MATSUI: In 1905 the 
number of applications filed to foreign 
countries by Japanese is 8,400.

SHRI ACHUTHA MENON: Can 
you give us the break-up?

MR. CHAIRMAN: Can you give
us the countrywise figure?

MR. SHOJI MATSUI: I am sorry
I do not have that.

MR. CHAIRMAN: Leave it.

SHRI ACHUTHA MENON: An­
other question is this. Do you get 
the technical know-how from the 
socialist countries like the U.S.S.R. 
which is very near you? I do not 
know how far you are utilising 
the inventions and scientific research 
from the U.S.B.R. Have you got it? 
To what extent are you using it and 
in what manner do you get it?

MR. SHOJI MATSUI: For inst­
ance, Japan has been introducing 
technology including patents know­
how from socialist countries.

MR. CHAIRMAN: Do you mean
to say that socialist countries regis­
ter their patents in your country? 

MR. SHOJI MATSUI: Yes.

SHRI ACHUTHA MENON: Have
you any relations with China? Are 
they taking out patents in Japan?

MR. SHOJI MATSUI: I under­
stand that no patents applications 
have come from the Communist 
China.

SHRI SRINIBAS MISRA: You
have stated in your memorandum tnat 
you have perfected some new anti­
biotics process. You look to page 3 
of your first memorandum. In Japan 
many novel antibiotics such as mito­
mycin, fradiomycin, trichomycin, leu- 
comycin, sarkomycin and brasticidin 
have been discovered. If only the 
process is patented in Japan, how do 
you come to the conclusion that they 
get effective patent protection?

MR. SHOJI MATSUI: This is a
very nice question indeed. In Japan 
we give protection to the process for 
manufacturing compound usable as 
Pharmaceuticals. But, in the field of 
antibiotics invention field, the process 
protection is almost equal to the pro­
tection of a product. If one makes 
the invention very novel, patent pro­
tection is very given based on that 
invention. Then, other companies do 
not try to find another process. In 
anti-biotic field, our protection in 
process is almost the same as the pro­
tection. That is the reason why in 
Japan many anti-biotics you find 
there. And that is the reason why 
we think it is necessary for product 
protection system in other pharma­
ceutical field.

SHRI SRINIBAS MISRA: In your 
memorandum you hae also stated 
that patent protection to foreign 
inventions has impelled Japanese 
manufacturers to exert more strenu­
ously. Do you consider this to be a 
benefit to the Japanese people?

MR. CHAIRMAN: In your memo­
randum you have said that the patents 
granted to foreigners have encourag­
ed to Japanese to work hard in the 
field.
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MR. MATSUI: Yes.

SHRI SRINIBAS MISRA: Do you 
consider that there is fore-closurc of 
some avenues of invention and you 
ire  now impelled to put in more 
strenuous efforts? Dou you consider 
that as in the intcrsts of Japanese 
public? Let me give you an example. 
By taking away food from Indian 
people we compel them to exert more 
and more. Will it be in the interest 
of Indian people?

MR. MATSUI: Japan has very
little natural resources. We import 
almost everything.

MR. CHAIRMAN: The question is 
that the patent-holders fore-close the 
field and therefore very little i3 left 
for the Japanese people to conduct 
any research. Is it not an impedi­
ment for your own growth? When 
the foreign patent holders have cover­
ed almost the entire field with their 
patents, Japanese people have to find 
out new areas, new processes. Does 
it not put your people in difficulty?

MR. MATSUI: It helps us to make 
progress because we have to work 
hard to find out some new avenues, 
new technology etc.

SHRI SRINIBAS MISRA: Are you 
sure that in every pharmaceutical 
product there is an alternative pro­
cess or an alternative process can be 
found out?

MR,. MATSUI: Sometimes we do
find out more advanced processes. It 
depends on individual case.

SHRI SRINIBAS MISRA: You
have been kind enough to supply us 
some tables. Let us see how your
patent protection has advanced your
own country. Look at page 3. Your 
pharmaceutical production is only
1.1 per cent or 1.2 per cent of the 
total production in industry. Is that 
correct?

SHRI MATSUI: That is true.

SHRI SRINIBAS MISRA: The
total production value of Japan in 
1965 was 1271 million dollars. But in

spite of that, please look at table 4. 
In  1965-66 you were importing more 
of pharmaceuticals from other coun­
tries; your exports are 33 per cent of 
ytmr imports in pharmaceutical* 
field. Let us take up Vitamin B.l 
and Antibiotics. Table 14, item 2: 
Antibiotics—you have imported in 
1967 antibiotics to the value of 
2(5,714 million dollars, whereas you 
exported 5572 million dollars worth 
of antibiotics. How do you explain 
that in spite of your patent protec­
tion yoti are ftnporting more *n<| 
more antibiotics over the years?

MR. MATSUI: After the recent
liberalisation of foreign trade it has 
become every easy for the import of 
pharmaceuticals. In Japan more than 
2*000 pharmaceutical industries do 
this. Many of them do not manufac­
ture the components. They only 
process from the raw material. If 
they want to import raw material 
from the foreign countries, the Gov­
ernment allows liberally in general.

SHRI SRINIBAS MISRA: Table 6 
shows that the total sales of all the 
8 top-ranking Japanese pharmaceuti­
cal industrial organisations are al­
most equal to American home pro­
ducts.

SHRI SRINIBAS MISRA: They 
are almost equal to one firm of
America.

MR. SHOJI MATSUI: That is
right.

SHRI SRINIBAS MISRA: Turn to 
T a b le  No. 7—J ap a n ’s balance of 
trade in pharmaceuticals. The minus 
figure is rising. From 1961 onwards 
it is gradually increasing.

MR. SHOJI MATSUI: Yes, Cor­
rect.

SHRI SRINIBAS MISRA: And
that, too, inspite of strong patent 
protection, is it correct?

MR. SHOJI MATSUI: Yes.

MR. CHAIRMAN: You should look 
at the overall picture of their trade.
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SHRI SRINIBAS MISRA: Please 
look at Table No. 10. These figures 
are correct, in the second column. 
Vitamin preparation is 15.26 per cent 
of your pharmaceutical production. 
Are these figures correct?

MR. SHOJI MATSUI: Yes.

SHRl SRINIBAS MISRA: This
percentage of production has not im­
proved inspite of your patent protec­
tion?

MR. SHOJI MATSUI: It now in­
clude Vit. Bl, B2, B12 and so on. 
Vitamins B-l and Vitamin C is the 
major product in Japan.

SHRI SRINIBAS MISRA: Next
Table. Will you explain why you im­
port the largest amount of pharma­
ceuticals from West Germany, United 
States and U.K? The import from 
West Germany equals to more than 
your total export?

MR. SHOJI MATSUI: Yes, West 
German Is one of the most important 
countries in pharmaceuticals. We im­
port a lot from Germany.

SHRI SRINIBAS MISRA: In inspite 
of patent protection your production 
has not been satisfactory to meet your 
home consumption, it has not been 
satisfactory to counter-balance your 
imports, of what use has been your 
Patent law?

MR. SHOJI MATSUI: I think this 
amount of importation has no serious 
relation with the Patent system. This 
is for our commercial programme.

SHRI SRNIBAS MISRA: Had you 
been able to find out alternative or 
more decent process of some articles, 
you should not have imported them.

MR. SHOJI MATSUI: We in the 
Japanese industry are trying to find 
new advanced compounds. The pro­
cesses used in Japan are so many 
that our Japanese pharmaceutical in­
dustry cannot cover all our fields. We 
concentrate on certain fileds which 
are suitable to the Japanese industry.

SHRI SRINIBAS MISRA: Then,
vitamins and antibiotics also you are 
importing in large quantities?

MR. SHOJI MATSUI: We import 
Vit. A and D. We export Vit, C. 
B-12 we also import: B-0 we export:

SHRI SRINIBAS MISRA: Then, 
your research expenditure in terms of 
percentage does not exceed 11 per
cent in any case?

MR. CHAIRMAN: He says it does 
not exceed 11 per cent.

SHRI SRINIBAS MISRA: Overall is
3 or 4 per cent.

MR. SHOJI MATSUI: Yes.

SHRI SRINIBAS MISRA: Now,
will you kindly turn to Table No. 19. 
In tenns of percentage the royalty is 
only 4.6.

MR. SHOJI MATSUI: Yes.
SHRI SRINIBAS MISRA: Next

Table. 20. Regarding balance of re­
ceipts and payment of royalty your 
country is always on the debit side?

SHRI MATSUI: Yes. That is true. 
USA is the only exception.

SHRI G. S. MISHRA: Even now you 
are depending on for foreign techno­
logical aid in 13 industries go far as 
pharmaceuticals are concerned. This 
is on page 16, Table 25.

SHRI MATSUI: 13 per cent.
SHRI G. S. MISHRA: Table 27.

B|A per cent—foreign applica­
tion in Japan is only 28.5 per 
cent. Is it correct?

SHRI MATSUI: Yes.

SHRI G S. MISHRA: In USSR it 
is .9 per cent.

No. of applications filed in Home 
Country and number of applications 
filed in foreign countries, the percen­
tage of India is 14.3, whereas that of 
Japan is 13.8. How do you explain? 
We are technologically very back­
ward. 1



182

SHRI MATSUI: As I told you al­
ready though filing in Japan for minor 
invention we do not file them to other 
countries.

SHRI G. S. MISHRA: India's per­
centage is higher than Japan's per­
centage.

MR. CHAIRMAN: They are regis­
tered in minor patents for which 
they do not go to other countries.

SHRI G. S. MISHRA: We also pro­
tect minor inventions.

MR. CHAIRMAN: They do not go 
out for foreign patents to foreign coun­
tries because they are not worth re­
gistering elsewhere.

SHRI G. S. MISHRA: At page 4 
of your Memorandum you have stated 
that certain derivatives yere empha- 
sed by Dr. Fujiwara and Matsukawa. 
Are they patented in Japan or whe­
ther they are patentable?

MR. CHAIRMAN: As a Member of 
the Paris Union they are patentable 
everywhere.

MR. SHOJI MATSUI: We import 
Vit. A and D. We export Vit. B., C. 
B-12 we also import. B-6 we ex­
port.

SHRI SRINIBAS MISRA: Then,
your research expenditure in terms 
of percentage does not. exceed 11 
per cent in any case?

MR. CHAIRMAN: He says it does 
not exceed 11 per cent.

SHRI SRNIBAS MISRA: Overall
is 3 or 4 per cent?

MR. SHOJI MATSUI: Yes.
SHRI SRINIBAS MISRA: Now,

will you kindly turn to Table No. 19. 
In terms of percentage the royalty is 
only 4.8.

MR. SHOJI MATSUI: Yes.
SHRI SRINIBAS MISRA: Next

Table. 20.
Regarding balance of receipts and 

payment of royalty your country is 
always on the debit side?

SHRI MATSUI: This is true that it 
is not only patented in Japan but 
also patented in foreign countries.

SHRI F. A. AHMED: I am sorry I 
was not present when you gave the 
evidence, i would like to put a few 
questions.

I am not interested to hear about 
the number of applications you re­
ceived from foreign countries for 
patent but I would like to know the 
latest figures with regard to the ex­
isting patents in your country.

SHRI MATSUI: By the end of
1966—154,000.

SHRI F. A. AHMED: I would like 
to know how many of these patents 
were actually worded in your country.

SHRI MATSUI: Probably 10 to 20 
per cent.

SHRI F. A. AHMED: You have not 
the exact figure.

SHRI MATSUI: I am sorry I cannot 
answer because there is no statistics 
for such numbers.

SHRLF. A. AHMED: In your opi­
nion 10 to 20 per cent are being work­
ed.

SHRI MATSUI: In Japan only the 
process patent is there and for manu­
facturing one and same product there 
are many patent applications, cover­
ing many different processes but when 
the new product is exploited in Japan 
only one Patent is worked. Other is 
sleeping. How to evaluate such 
things. Any way 10 to 20 per cent 
will be working there.

SHRI F. A. AHMED: What is the 
procedure in your country to see that 
these Patent Rights are not utilised 
for the purpose of export promotion 
of those countries?

SHRI MATSUI: In introducing tech­
nology from foreign countries we try 
to get export territories.

SHRI F. A. AHMED: You have not 
followed hy question. You say 10 to 
12 per cent of the Patent granted to 
foreigners is actually worked. But 
that leaves a great percentage of
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patents which are not worked in your 
country. There may be some cause of 
similarity of the items of manufac­
ture which you have explained but 
there may be others where a foreign 
country after taking the patent may 
not have taken any step for the pur­
pose of manufacturing in Japan but 
may have done so only for the purpose 
of promoting their export of that 
particular thing into your country and 
what are the steps you have taken to 
check such a tendency.

MR. MATSUI : I think there are 
such cases where foreign patent- 
owners do not exploit their patents in 
Japan but only export their products 
to Japan. The solution under the 
Japanese patent system for that is for 
Japanese industry to invent other pro­
cesses by which we can manufacture 
the product ourselves independent of 
the foreign patents, without infringing 
on the foreign patents. If we cannot 
do that, we have to wait till we can 
do so.

SHRI F. A. AHMED: You are one 
of the advanced and developed coun­
tries where you can afford to do it. 
But what is the protection under your 
law against the refusal to exploit 
foreign patents, and influx of exports 
of such products to your country?

MR. MATSUI: In Japan there still 
remains control over import, not of all 
products, but of certain specified pro­
ducts, under other law.

SHRI RAGHUNATH REDDI: Please 
refer to the law governing the Japa­
nese patent system, article 32 under 
the heading ‘Unpatentable inventions’ 
clauses 1, 2, 3, 4 and 5. Do I take it 
that as far as the patent that is given 
in Japan is concerned, it is applicable 
to the basic chemical and not so much 
to the actual product that may be 
brought out by the use of the basic 
chemical. For instance, chlorem- 
phenicol: you may give patent to the 
basic chemical which is used for the 
manufacture of vrious products, but 
not to the various products thereof.

Am I right?
MR. MATSUI: Yes.

MR. RAGHUNATH REDDI: Is Japan 
likely to join the Patent Co-operation 
Treaty?

MR, MATSUI: Japan will join it.

SHRI RAGHUNATH REDDI : Have 
you got any compulsory licensing sys­
tem in Japan if a patent-owner does 
not exploit it? If so, in what manner 
will be Patent Commissioner decide 
on an application for exploitation of 
a patent which is not exploited by the 
patent-holder?

MR. MATSUI: Please refer to arti­
cles 84, 05, 87, 88, 89, 90.

MR. CHAIRMAN: No. If agreement 
cannot be reached during the discu- 
sion, application may be made to the 
Government in which case an impar­
tial board examines the matter before 
final decision.

MR. MATSUI: Articles 113-120. It 
is about the provision regarding the 
deliberation council concerning the 
working of patented inventions.

MR. CHAIRMAN: The law is there, 
but in a diluted sense.

SHRI RAGHUNATH REDDI: Please 
see. page 4 of your memorandum sup­
plied this afternoon. The authority 
that would decide compensation under 
the Japanese law is the Cabinet.

MR. SHOJI MATSUI : This is a 
former patent law.

SHRI RAGHUNATH REDDI : Re­
garding appropriation, working and 
payment of compensation, it shall be 
provided by a Cabinet order. That 
means only at the Cabinet level this 
can be decided.

MR. SHOJI MATSUI: But every 
decision can be brought to a law court

SHRI F. A. AHMED: The law court 
is the final authority.

SHRI RAGHUNATH REDDI: When 
the words “Cabinet order” are used, 
it can be decided only at the Cabinet 
level and not by any officer of the 
State.



MK. SHOJI MATSUI: First, it will 
be decided by the Government, but 
later on, if the patentee is not satisfied 
with the order, they can raise the 
question in appeal.

MR. CHAIRMAN: So, there is pro­
vision for an appeal. But the authority 
is with the Government.

We are very glad that you have 
"ome all the way from Japan and we

hope the Committee will be benefited 
from the points o f  view you havt 
expressed from your understanding of 
the concept of patents and of me 
working of the patent law in Japan. 
Thank you.

MR. SHOJI MATSUI : Thank you 
very much.

(The witness then withdrew) 

(The Committee then adjourned)
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(Direction No. 58 was read out to the 
witness)

MR. CHAIRMAN: Prof. Niccolai, we 
arc glad that you have come to give 
eviderice’ before us. Will you please 
give a small Summary emphasising 
the points which you feci important?

PROF. NICCOLAI: Mr. Chairman 
and hon. Members, I thank you very 
much for giving me this opportunity. 
I must apologise for my horrible Eng­
lish. Let us hope that we will under­
stand each other.

I deeply appreciate the democratic 
way in which you are dealing with 
the difficult problem of patents, hear­
ing representatives of alj countries 
who are interested in this. Dr. Giulio 
Bertini and Prof, Camerino have sent 
you two memoranda. I will not re­
peat what is contained in them, but I 
will emphasise the principal points, 
beginning to give some historical rea­
sons why Italy has not a patent law.

In the last century, the Italian Par­
liament passed a law on patents 
(1859), but it did not apply to the 
pharmaceutical field because the le­
gislator considered that field too 
strictly connected with the health of 
the people. In the present century, 
in 1934, the Italian Parliament passed 
a general law on patents recognising 
process and product patents also for 
the pharmaceutical field. But for 
technical reasons, the law was never 
practically executed. Thereafter, in 
1939 the law was substituted by the 
general actual law of Italian patents, 
the art. 14 of which does not cover the 
pharmaceutical field. The reason was 
political: the war was just beginning 
and the legislator had not the courage 
to introduce something new. After 
the war, the problem arose again and 
there was a proposal for introducing 
patents in the pharmaceutical field. 
A Bill was presented to Parliament 
but not discussed, project was for 
only process paten and not product 
pater1. It is strange enough, because 
Italy has joined the Common Market 
and has established along with other 
countries. An European patent, includ­
ing pharmaceutical field. It is called

£urt pean because to the 6 countries 
of the common Market joined Swit* 
zer*and and England. This law is for 
process and product patents. So if 
Italy approves a law only for process, 
we have the contrast that an Italian 
producer can have only a process 
patent for his country, but he can 
nave a process and product patent in 
a gieat part of Europe. Therefore, 
when the European patent law is 
operating the Italian national law 
must b» amended to provide for pro­
duct patents also. The Italian legis­
lature started its session lately and I 
hrpe the new project for patents in 
tiio pharmaceutical field will be pre­
sented to Parliament in this same year 
I am sure in five years, the legisla­
ture will pass the new law. The new 
lan has the same characteristic of the 
earlier law presented to Parliament 
but net discussed, that is to say, only 
for process patents. 10 years is the 
period of the patent with the possibi­
lity to give compulsory licence in very 
established cases; when the producer 
produces drugs of not good quality, 
or when the quantity is not sufficient 
f-'r the needs of the population, or 
when the price is too high. Of 
course, there is also the possibility 
to have dependent patent, that is to 
say, when there is a patent in a parti­
cular field and through working on 
the same field, one improves the tech­
nology or makes it more economical. 
It will be a new licence. It is also 
probable that there is cross-licence 
and the two inventors change their 
licences. There is, as you see, no ab­
solute ceiling of royalties nor has the 
Italian Government ever thought it 
possible to fix a measure of royalty 
because of the different conditions of 
products and the variety of new* 
possible discoveries.

If I have the time still I will say 
just a few words about the condition 
of Italy not having had patent protec­
tion. One can say that Italian indus­
try has developed. It is true. But 
pharmaceutical industry in every part 
of the world has developed. There 
has been an increase in population all 
over the world. There has been an in-



crease in the level of health. We are 
now in a position to prevent and not 
only to cure an illness. Evidently there 
has been progress in the pharmaceu­
tical industry in Italy also. But I 
should say this is an unhealthy in­
crease because due to absence of pa­
tents: we have too many copies, too
many similar products. We have ten 
thousand formulations and more than 
twenty-thousand different forms of 
administrations (ex: injections and
tablets etc.). There are also diffe­
rent sizes of presentation like ‘ten 
tablets*, ‘twenty tablets’ and so on. 
We have of course an excessive num­
ber of phramaceutical societies (1000); 
which is much more than in Germany, 
much more than in France and. it is 
ridiculous but true, more than in the 
United States of America which has 
only 900. You have to compare the 
size of the countries and its popula­
tions. If in France strong competition 
of the common market will render 
necessary the close of at least one 
hundred societies, and if in Germany 
it will be 100r or 200 societies, in Italy 
there are certainly something like 600 
societies which are to be closed being 
unable to support future competition 
of the common market, and have 
their destiny absolutely sealed.

But if conditions of the market is 
fragmentation of production, it is cer­
tainly very bad for the country be­
cause one of the consequences is that 
advertising is very large and competi­
tion upon the physicians is enormous. 
The physicians are given samples in 
enormous quantities. Therefore, the 
costs could be less if production was 
not in such a fragmented condition. 
In this respect, the worst conditions is 
the one of Italy. Italy which has the 
second or third place in the world 
as far as chemicals, petro-chemicals, 
automobiles, Scooters and so on, are 
concerned, has only one of the last 
Places in the research of pharmaceu­
ticals. Of course, the money spent in 
Italy, where the copy is legally 
framed, for research is very modest. 
It is something like 13 billion liras. 
In 1964 in USA it was 212 billion 
liras, in Russia 180 billion liras, in

Germany 60 billion liras, in Switzer- ‘ 
land 50 billion liras and so on. So 
Italy has absolutely the last position 
because the right of copy and frag­
mentation discourage every research 
in this field.

I would like to underline the parti^ 
cular fact that, in spite of the absence 
of a patent law, the largest and most 
responsible companies producing phar­
maceutics are taking, since a long 
time, agreements with foreign patent 
owners in order to be allowed to pro­
duce in Italy a patented product, as 
if a patent law was existing. They 
can, in such a way. manufacture the 
same product with the same know­
how in Italy, and even export it in 
conformity with the agreements.

The largest Italian Companies the­
refore pay royalties to foreign patent 
owners with whom they established 
licence relationships.

Therefore, the position of my coun­
try is an unhappy one and I hope 
this Patent Law will be approved 
very soon by the Italian Parliament* 
Having this harmful experience, you 
can understand, Mr. Chairman, our 
interest in the future amendments of 
your Patent Law that, I am told, the 
Indian Parliament is studying, desig­
ning its considerable weakness.

If I can say that, I hope this 
will really not happen. The world 
is becoming more and more small and 
we certainly need the co-operation of 
the world, at least in the field which 
deals with prevention and cure of hu­
man ills.

MR. CHAIRMAN: From your
statement it appears that in Italy that 
there is a great number of pharmace­
utical concerns and you want us to 
believe that because of the absence of 
a patent law this has taken place. 
But is it not a fact that it depends 
upon the peculiar conditions of a par­
ticular country or society? It is true 
that drugs and medicines are not pa­
tented in Italy and still the industry 
has grown. But it may be possible for 
a country like Italy to grow pharma-
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•eutical industries in a large number 
even if there were patents. What 
have you to say on that?

PROF. NICCOLAI: The restric­
tion on the participation of'the indus­
try in the continual progress of phar­
maceutical science and the growth of 
Hierapy is not a healthy condition.

ME. CHAIRMAN: It may not be
•o. But is it not irrespective of there 
being or not being a patent law?

PROF. NICCOLAI: In the absence 
of a patent law there is scope and 
freedom of getting the most impor­
tant, most interesting discoveries 
made in other parts of the world.

MR. CHAIRMAN: Is it because
Italy today feels that it cannot live 
in isolation from the European Com­
mon Market that it is thinking in 
terms of a patent law and not be­
cause of any other reason?

PROF. NICCOLAI: Not only for
that. Of course, that is one among 
(he many reasons. Having joined the 
Common Market which was a new in­
stitution under the Treaty of Rome, 
which recognises patent, we are the 
only country in the Common Market 
without a pharmaceutical patent. But 
it is not only for that reason. Per­
haps, that is the last reason in the 
order of time and importance. We 
feel that being a member of the Com­
mon Market, in the modern world we 
must join other people in research, 
because it is important to get the ad­
vantage of the research conducted by 
other countries. We cannot afford to 
lose the possibility of getting very 
valuable new drugs and pharmaceuti­
cals and thus weaken the interior 
market. Italian export is absolutely 
irrelevant here. Our export is not 
more than 60 billion liras when our 
total production or sales is of the 
order of 560 billion lira. We export 
only 60 billion liras out of the total 
of 560 billion liras because we have 
no patent, because our production is 
not protected and it is similar to fore­
ign production. So, we cannot export 
Se, these are many reasons that make 
a country weak without patents.

ICR. CHAIRMAN: I assume that
it is the overall economic interest of 
Italy that is impelling you to think 
in terms of having a patent law.

PROF. NICCOLAI: Certainly.

SHRI SRINIBAS MISRA: Do you
oonsider scientific inventions to be 
property in Italy?

PROF. NICCOLAI: Certainly, as
throughout the world. Any intellec­
tual invention is as good as a mate­
rial one. There is no difference, le­
gally speaking. You can own an in­
vention, a book, a music or a house 
and the right to own them has to be 
protected in every country, except a 
Communist country like Russia where 
the property is that of the community 
and not of the individual. But inven­
tions are considered as intellectual 
work and rewarded in every country, 
even in Communist countries.

SHRI SRINIBAS MISRA: You say
that there i«? no protection for phar­
maceutical industry in Italy?

PROF. NICCOLAI: No. It is im­
possible to go in this way. patent is 
the incentive and the protection of 
intellectual work. It may be a phar­
maceutical formula, a new engine, a 
new book or a new tune in music. It 
is intellectual property which you can 
put on the market. Suppose I am so 
intelligent as to discover something 
interesting and I have not the money 
to put it into the market. It may be 
more profitable for me to sell it to 
you, who can afford to purchase it 
and make use of it. That will be in 
my interest, your interest and also in 
the interest of the market.

SHRI SRINIBAS MISRA: Have
there been any cases of infringement 
of pharmaceuticals and Urugs in the 
absence of patent protection?

PROF. NICCOLAI: No, not in
the pharmaceutical fieia. The real 
question in the court has been about 
the existence or the fion-existence of 
a patent, because we have a general
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office ol patents who has the respon­
sibility to find out if a new discovery 
is of a pharmaceutical character and 
cannot be patented or it is not of a 
pharmaceutical character and can be 
patented. We have had a court case 
in the Italian courts and it was filed 
by a Swiss Company which conten­
ded that article 14 of the Italian gene­
ral patent law of 1939 was not in ac­
cordance with the Italian Constitu­
tion. Article 14 of the Italian patent 
law, as you know, says that patents 
are not granted in the pharmaceutical 
field. It was thought that article 14 
was in perfect harmony with the Ita­
lian Constitution; that is to say, the 
Legislator had the power to deny a 
patent in the pharmaceutical field, 
but the Court finished the judgement 
saying, “Of course, if article 14 is a 
constitutional article and if the Ita­
lian Legislator can deny the patent in 
the pharmaceutical field, we hope that 
the Italian Government will very soon 
again examine the full problem for a 
new and different system in this 
field.” That is to say, the Italian Sup­
reme Court itself suggested to the 
Government to review article 14.

SHRI SRINIBAS MISRA: Sup­
posing that we grant a patent to some 
invention of Farmitalia in India, what 
will be the position of that drug in 
the Italian market and in the Indian 
market? Because in the Italian 
market it is not patented, if we grant 
a patent for one drug to one firm, 
will it also give protection to other 
drugs manufactured by other manu­
facturers in Italy?

PROF. NICCOLAI: It will be
without protection in Italy because 
there is no patent protection in Italy. 
The Indian protection cannot be ex­
tended to Italy. That is the usual 
case today; that is to say, a discovery 
of Farmitalia is patented abroad in 
France, Germany etc. An Italian dis­
covery cannot be patented in Italy 
but is normally patented abroad. In 
fact, we have no great Italian resear­
ch; so, we have no great discoveries 
to patent abroad, but in the last 10 
years we had asked for 3,000 patents

abroad, not in Italy, and the greatest 
part of them has been granted. So, 
Farmitalia has, for instance, a patent 
in Germany, France or India, but not 
in Italy. The consequences are al­
ways the same; that is, I can copy 
Farmitalia in my country but not m  
India, Germany or France.

SHRI SRINIBAS MISRA: Your
main complaint is that in the absenoe 
of a patent law there are a large 
number of drugs of the same speciali­
ty in Italy. What is your grievance 
it a large number of facilities are 
available? There will be competition, 
reduction in prices and doctors will 
have choice between one brand and 
another.

PROF. NICCOLAI: I cannot ab­
solutely agree with you that absence 
of patents has some definitive effect 
on prices because in Italy we 
hav6 a compulsory price system. 
We have a system of fixed prices. 
When we »sk for registration for pro­
ducing and putting a new product in 
the market, we must ask the Minis­
try of Health for approval of both 
the formulation and the price, and 
the system of examination of the cost 
of production and fixing the price i® 
a very rigid one, very severe. So, 
one cannot say that we in Italy have 
free competition: it is only a partial 
one. The price is fixed and we can­
not change it. If we ask the inter- 
ministerial committee for prices to 
modify the price and if our request is 
for an upward revision the reply is 
always “No” and if the request is 
for a lower price the reply is always 
“Yes” . Then, there is another aspect 
When you ask the National Health 
Service to approve of a speciality, it 
will say ‘Veil, the formulation is in­
teresting it will be put in the list 
and prescribed not at the fix»d price 
of £1000 but only at 800 lira” . So, 
when a physician prescribes this me­
dicine to a patient, the patient will 
have to pay the difference of 200 
lira. What will happen? He will *®k 
the physician: can you not prescribe 
something on which I have not to pay 
anything? So, it is absolutely neces­
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sary to have a lowier price. Our 
National Health Service is assisting 
45 million people. So, you can ima* 
gine the importance of this medicine 
being allowed to be prescribed by the 
National Health Service. These are 
the two reasons which keep the prices 
at a low level; not the patents. Then, 
we must really assume that the 
medium price level is not different 
from the European level, that is to . 
say, from France, Germany and the 
United Kingdom. So, I cut out the 
Common Market. We hfcve now 
reached the medium level, the Euro­
pean level. So, it is not true that in 
Italy we have prices much lower 
than in France or in Germany. I say 
the medium level because it may be 
a little high in one case fcnd a little 
less in another. But the medium 
level is absolutely equal. Germany 
having patents and complete freedom 
to fix the prices and Italy having no 
patents and te compulsory system of 
fixed prices, in both countries the 
medium level of prices is practically 
the same. So, the presence or 
absence of patents does not affect the 
prices.

# SHRI SRINIBAS MISRA: You have 
stated in your memorandum that a 
large number of medium-sized phar­
maceutical concerns have grown up 
and they are imitating drugs inven­
ted by the big firms. Without know­
ledge of the know-how, how are they 
able to imitate or duplicate the inven­
tions of big firms?

PROF. NICCOLAI: Human intelli­
gence is very much developed. You 
can imitate 'a formula or a product. 
Of course, the imitation can be not as 
effective as the first invention.

SHRI SRINIBAS MISRA: Imita­
tion may sometimes be better also.

PROF. NICCOLAI: No, I should
not say that. Of course, imitation is 
not always possible because one has 
to understand the know-how and then 
produce it. But there are occasions 
when it W possible.

SHRI M. SUDARSANAM: What ia 
the amount of money spent on re. 
search in the field of pharmaceuticals 
in Italy? How does it compare with 
the money spent on research by other 
countries?

PROF. NICCOLAI: The money spent 
on pharmaceutical research in Itaty 
is of modest amount because it is a 
very difficult and expensive field. 
Further, you are not sure that once 
you discover something and register 
it, the same is not copied by some­
body else. So, it is only big indus­
tries who are very often connected 
with foreign industries, who de&l with 
research. For instance, Farmitalia is 
having capital, 51 per cent Italian and
49 per cent French; it has agreements 
with American factories, The House 
of my President. (Bracco) has been 
granted licences of the firm of Dr. 
Hans Harms (Merk). As you know, 
Lepetit is now practically controlled 
by Dow Chemicals of U.S.A. So, only 
the big industries are connected with 
research in this difficult field. In 
Italy no more than 40 out of 1,000 
societies have agreements with 
foreign industries for having licences 
° f patents Jn order to have the 
possibility to produce and also ex­
port in a perfectly legal manner. The 
money that these 40 societies put 
every year on research is no more 
than 15 billions Italian Liras; this is 
a very modest sum compared to what 
is done by the United States or Russia 
or Germany or Switzerland or France 
or Great Britain.

SHRl NAMBIAR: We find that you 
have felt that the lack of patent pro­
duction in Italy has retarded the de­
velopment of pharmaceutical Indus- 
trv in Italy. If this is so, how is it
lier? y°U n0t change tlw law ear'

PROF. NICCOLAI: For the last 20
TT ***" been puttln* Pressure 

on the Government for this. I assure

could v  We, did *verytWn* that we 
could. You know how difficult It !s
for Political decisions to be reached.
Of course, I would not say anythin*
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more on this point. But I assure you 
that a great part of the Italian pher- 
maceutical industry has been asking 
the Government every year to have 
this iaw. In fact, we have hfed three 
projects of law. The first one was 
never presented. The second was 
presented but it lapsed with the dis­
solution oi the Parliament. We hope 
that now it will be again presented 
to the actual Parliament in a very 
short time.

We, in the Common Market, have 
been the most diligent and active for 
having a European patent law. When 
there will be a European patent for 
both process fend product, the Italian 
Government will be obliged to intro­
duce patent law for product also. But 
in the Common Market there have 
been great difficulties on this project 
for a European patent particularly be­
cause of the problem of accessibility. 
The U.S.A. says that it wants a Euro­
pean patent. Germany and Italy are 
favourable, but France says ‘No\

SHRI NAMBIAR: If there is no 
pressure from the European Common 
Market, you may not chfenge your 
patent law so far as pharmaceuticals 
are concerned. It is because of the 
pressure from the European Common 
Market that you fere doing it  Am I 
right in saying this*Y

PROF. NICCOLAI: As I said, the 
Common Market certainly helps in 
this regatd. The project for an Euro­
pean patent law is, as I said, both 
for process and product. The project 
thfet will very soon be presented to 
Italian Parliament is only for process 
and not for product. But with the 
coming in of the European Patent 
law, the nationariegislation can sur­
vive only for a limited period. After 
a few yefers the European Patent law 
will be the only law that will be ap­
plicable to all the countries of the 
Common Market. So, with the dis­
appearance of the national laws, the 
Italifen Government will be obliged to 
have patent for product also. Italy, 
as a member 03 the Common Market, 
will introduce patent for both process 
and product.

SHRI NAMBIAR; We have got 
much administration for Italy. We feel 
thfet we do not have anything similar 
to that ot European Common Market 
or an Asian Common Market here. 
We can follow the footsteps of Italy 
with regard to the patent law so far 
as pharmaceuticals are concerned, 
without a protection, which you were 
doing all these years.

PROF. NICCOLAI: Patent protec­
tion encourages research and - there 
will be no research without patent be­
cause nobody will come forward to 
spend a lot of money fend time with­
out the possibility of recouping the 
money.

SHRI NAMBIAR: I think the view 
you have expressed that the lack of 
patent protection in pharmaceutical 
industry in your country had retar­
ded the development of that industry 
is a view shared by you and your 
firms, but not by the Itfelian Govern­
ment.

PROF. NICCOLAI: Italian Govern­
ment has now get the persuasion. It 
is now really a necessity. Of course, 
the Italian Government did not have 
this persuasion 20 years ago. That 
is the reason why in phfermaceutical 
research and in the fileds ol chemical 
and petro-chemical industries, we are 
second in the world, but we don't 
have such a position in pharmaceuti­
cal field.

SHRI NAMBIAR: For your auto­
mobile industry we have not great 
admiration and we like your Fiat 
cars. Is there any patent protection 
for your automobile and petro-chemi- 
cal industry?

PROF. NICCOLAI: Yes: the Italian 
general patent law is for both pro* 
duct and process and the patent lasts
20 years. The project of our pharma­
ceutical law proposes only 10 years. 
It is in the new Bill. We are pretty 
sure that will be 10 years from the 
grant of the patent.

SHRI NAMBIAR: You have got a 
Bill which is coming up before your
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Parliament. For the pharmaceutical 
industry it gives only 10 years. Am I 
right?

PROF. NICCOLAI: You are right

SHRI NAMBIAR: We want to make
14 years to 10 years. So you and I 
tore in one company.

PROF. NICCOLAI: We are both 
wrong.

SHRI NAMBIAR; Will you kindly 
give a copy ol your Bill to us?

PROF. NICCOLAI: Very willingly. 
Now we are sure that the period will 
be changed to 10 years Irom the date 
of granting the patent. In the phar­
maceutical field it should be more 
than 10 years. When you discover & 
new substance with therepeutical 
effects, you have taken a great step. 
Then you will apply it to animals and 
man to be sure ol their effectiveness. 
Then you will certainly fcke 2 or 3 
years on trials for getting the better 
form of administration and perhaps 
you will discover that will be useful 
put the pharmaceutical speciality on 
the market in different forms of 
administration: ex. injections, tablets 
and something else. All this takes 
1/2 to 2 years only for registration.
3 years for trials and 2 years for 
registration —5 years are gone.

SHRI NAMBIAR: That 5 years is 
the peak years. You will get the 
maximum out of it during those 0 
years.

PROF. NICCOLAI: Please excuse 
me. I think the right period for pro­
tection should be 15 years at least 
for pharmaceuticals. When you have 
too high price and when you don’t 
produce in the right quantity and in 
the right quality, then it is a wrong 
use ol the patent. There is then the 
compulsory licence. Modem research 
is no more carried out by single per­
sons, but almost always by a staff of 
researchers, i.e., by many persons.

Anyway it often happens that tfre 
product is improved by those wW  
work on somebody's else patent These 
can be technical and economical im­
provements: even in that field, a com­
pulsory licence or a new p&tent wrtk 
cross-licences will be granted.

We are expecting, as a main result 
of the new regime introducing patents 
in Italy, a considerable exchange •!
licences between Italian and foreiflft 
firms.

SHRI HARI KRISHNA: You ire  a 
member ol the Park Unioau

PROF. NICCOLAI: Yes.

SHRI HARI KRISHNA: How is H 
that you have been a Member ol the 
Paris Union when you don’t provide 
patent protection to the pharmaceu­
tical and drugs industries?

PROF. NICCOLAI: It is a very inu 
portant field. But it is only one field 
in the immense field ol modern in­
dustry and ol modem discoveries. 
The convention ol Paris made abso­
lutely no difficulty in our presence 
there. We are not the only country, 
which has no patent law in force in 
certain fields. Even the |Swiss law 
foresees some restrictions in respect 
of textiles that are produced in 
France and Italy. A general law ol 
patents may include exceptions, which 
is perfectly right.

SHRI HARI KRISHNA: We grant 
patent protection to the foreigner or 
foreign concern in India but still we 
find that the foreigner or foreign con­
cern is not doing the work in India. 
He works on it in his own country. 
He does not work it here. In this 
situation will it be in our country’s 
national interest?

MR. CHAIRMAN: If we grant
patents to foreigners our experience 
is that the foreigner does not exploit 
it here in India. He doeg it else­
where. Is it in the interest of the 
country?
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SHRI HARI KRISHNA: The engi­

neers work on patents in their own 
country and dump it on us. I don't 
know whether you will be able to 
answer this question. But I would 
like to have your views on that.

PROF. NICCOLAI: I am afraid I 
have not understood It.

MR. CHAIRMAN: He works it out 
in his awn country, not in India.

SHRI HARI KRISHNA: They pro­
duce it in their own country with 
their own men and bring the goods 
here.

PROF NICCOLAI: £t la not an
intelligent thing of course. But can 
they do it like that, because they have 
not here some one to support their 
production? But, normally speaking, 
on the pharmaceutical field, for ex­
ample, in my country, this is not 
possible because if you produce the 
speciality in Italy, you must choose a 
supporter in Italy—an Italian suppor­
ter. He must support the production 
in the Italian society whether it is 
commercial or industrial. For exam­
ple, Parke Davies of America must 
have a supporter in Italy for the dis­
tribution of his products for Italy. 
You must have registration in Italy 
which will include also the fixing of 
the price. I hope your legislation 
obliges the foreign producer to have a 
supporter here naturally in India. It 
is no more an interesting thing, you 
say. He can produce in India or im­
port from abroad. But the point is 
that an Indian factory or commercial 
society has to support that.

SHRI HARI KRISHNA: Do you
suggest that we should (provide this?

PROF. NICCOLAI: Yes.

SHRI DESHMUKH: You have
stated that there is a Bill before the 
Parliament of your country.

PROF. NICCOLAI: Not yet, but
very goon.. . .

SHRI DESHMUKH: Have yow»
provision for use of patents by Govt, 
in that law?

PROF. NICCOLAI: No. Italian
Government has never thought it 
possible to fix royalty in licence. Nor 
is it possible to fix a ceiling of royalty 
because of a variety of reasons. 
There Is a Commission for this pur­
pose. i f  the patent proprietor and 
owner of licence cannot And an agree, 
ment the Commission will judge what 
is the right royalty in his case, but 
no official fixation in the law.

SHRI DESHMUKH: Cannot Gov­
ernment acquire any research in as' 
emergency in the public interest?

MR. CHAIRMAN: Can they pur­
chase?

PROF. NICCOLAI: Certainly they 
can purchase, but not steal. Of course, 
Government in Italy is the owner of 
many factories, industrial and com­
mercial establishments. They could 
certainly allow a private owner to buy 
them. But certainly in Italy our 
Constitution provides that expropria­
tion will be made only for reasons of 
public utility and with adequate re­
ward. Otherwise, it is not permis­
sible.

SHRI DESHMUKH: In an emer­
gency also?

PROF. NICCOLAI: Public utility 
is the criterion.

SHRI DESHMUKH: Have they not 
got emergency powers to use it with­
out compensation?

PROF. NICCOLAI: No.

SHRI DESHMUKH: Is there any 
ceiling on the royalty or compensa­
tion?

PROF. NICCOLAI: This is done on 
the basis of mutual agreement. If 
there is no mutual agreement, a Com­
mission is provided for and in the 
end one can apply to the court of law ..



SHRI DESHMUKH: What is the 
life of patent in your present law.

PROF. NICCOLAI: 20 years. We 
have a general patent law and that 
fixes it at 20 years. The new project 
•of law for pharmaceutical field is an 
amending law.

SHRI KANWAR LAL GUPTA: Has 
the new Bill been introduced in your 
Parliament?

PROF. NICCOLAI: It is coming 
there. It is not yet introduced.

SHRI KANWAR LAL GUPTA: Was 
it circulated to the public?

PROF. NICCOLAI: Certainly it will 
be. It will be ready very soon. It is 
not necessary to have a particular 
provision in the patent law because 
international conventions and the 
general law cover many aspects. 
There is a compulsory license system 
for reasons of bad quality, insufficient 
quantity and high prices. These are 
the reasons for which this compulsory 
license system can come into opera­
tion because it is in the public inte­
rest. Government can perfectly do 
it.

SHRI KANWAR LAL GUPTA: 
There is a general impression here 
that in a poor country patent law is 
not very beneficial. It is not only 
here, but even outside and the reason 
is that a poor country like ours can­
not afford to spend much on making 
researches. Moreover we do not have 
laboratories here. In the near future 
also we do not hope to spend much on 
researches because there is competi­
tion between one country and an­
other. More advanced nations can 
afford to spend much more on resear­
ches. Naturally the result is that 
hardly 10 per cent of Indian patents 
are registered in this country and 
the number of Indian patents regis­
tered outside is just nominal. The 
result is that we are not benefited, 
but it ris the outsiders who are bene­
fited. The other result is that we get

medicines at a very high price—some­
times 200 or 300 per cent of their cost. 
Under these circumstances, suppose 
we scrap the patent law for 10 years, 
what will be the repercussion? We 
can reintroduce the law after our 
economy shows signs of improvement. 
At that stage probably we may be in 
a better position to compete with other 
countries in the field of researches. 
From this point of view, if we decide 
to scrap our patent law, what will 

i '.\2 repercussions?

PROF. NICCOLAI: Really the
position in my country compared to 
your own country was that there was 
no pharmaceutical industry formerly 
while France and Germany had a very 
strong, pharmaceutical industry in 
their countries. I still remember that 
when I was a child, I was cured for 
my illness by the treatment Of French 
and German medicines and at that 
time there was practically no Italian 
specialities.

A real modern pharmaceutical in­
dustry has been developed in our 
country between the two world wars,
i.e. between 1920 and 1940.

The present industrial development 
has become much more rapid than in 
the past and the absence o f  an origin 
nal research, which could have been 
accepted in the first decades of this 
century, would be to-day very serious 
for its consequence: a country would 
run the risk of irrevocably staying at 
the last stage o f progress or even o f  
completely Ignoring such progress. I 
say like Italy, India too pro­
gress in all sorts of fields including 
the pharmaceutical field.

SHRI KANWARLAL GUPTA: But 
there is a difference between India 
and your country. In. your country 
there was no Patent Law in the very 
beginning whereas in India we had 
that. Just now we have the Patent 
Law and we know something about 
medicines and we have made some 
researches and so we know something 
about drugs and so on. We cam make 
some researches but what I feel is
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tjiat there is a great handicap. So 
far as I know certain processes are 
also protected with the result that our 
scientists suffer from good laborato­
ries. They cannot go further because 
they are handicapped at every stage. 
So, if we scrap the Patent Law now, 
we can do something. In your case 
there was no Patent Law in the beg­
inning and so you had the German 
and other medicines. If we scrap the 
Patent Law just now and after ten 
years if we have that, what would 
be our position?

PROF. NICCOLAI: I am not sure
about your position in regard to your 
researches. But I see there is bright 
future for you. If you come to some 
agreement with foreign industries, 
that will put India in ten years in a 
very comfortable position in this field. 
This is my sentiment because I know 
much about your country because I 
have seen your country before also. 
Really we must look far ahead in re­
gard \o pharmaceutical industry. This 
is a basic need for the whole huma­
nity. You can certainly have the pos­
sibilities of going with all the people 
making researches and you can pro­
gress yourself in this field in ten 
years’ time. In Italy too there was 
absolutely no research and we we re 
many years behind the modem world.
So, in my opinion, if you do not have 
the patents or if you suspend having 
patents’ law for ten years, you will 
be doing harm for the future. By 
gaining time you will get lost. This 
is my personal opinion.

SHRI KANWARLAL GUPTA: My 
sectond question is this. Is it a fact 
that in most of the European coun­
tries, in the Initial stage, there was no 
Patent Law and when they made the 
developments, then only they had 
their own Patent Law? Even in your 
own country this Patent Law is not 
beneficial. When the country is deve­
loped, then only it will be useful.

PROF. NICCOLAI: When there
were an increasing industrial and 
commercial processes in most advanc­
ed countries of the world, people had

a sort of patents of course. During 
this time you of course really had 
made many progresses In patents. 
You can only say that when they 
introduced Patent Law, the conditions 
at that time were somewhat difficult. 
Now our conditions are better than 
what it was hundred years ago. For 
a country, a year of to-day is like ten 
years of past century. So I may tell 
you honestly and truly that I am ton- 
strained to think of such a vast coun­
try like yours for being isolated and 
not growing yourself and not work­
ing with others. Progress becomes 
impossible If you do not work with 
others. The industrial growth was 
not much before the introduction of 
the Patent Law.

SHRI C. C. DESAI: What is the 
position of pharmaceutical industry 
in Italy now as compared to what it 
was in 1900?

PROF. NICCOLAI; There was prac­
tically no pharmaceutical industry at 
all in 1900. '

SHRI C. C. DESAI: What is the 
position now?

PROF. NICCOLAI: Pharmaceutical 
industry has a powerful reason to 
grow between this period.

SHRI C. C. DESAI: What is the 
present condition of the pharmaceu­
tical industry in Italy? Is it well 
developed or not yet developed?

PROF. NICCOLAI: It is sl develop­
ed one. But it has not developed as 
we would like it to be after the 
Patent Law.

SHRI C. C. DESAI: I am not refer­
ring to Patent Law.

PROF. NICCOLAI: Then I should 
say it has developed in a big way. 
As I quoted, we have so many specia­
lities. We have, in the market 20,000 
specialities and we have a lot of small 
industries which have been struggling 
to survive in their competition* in the 
market. If a good patent law was in
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force, there would not be such an ex­
cessive number of similar products 
and such a myriad of small manufac­
turing factories. Even the expense! 
to be faced in order to visit and in­
form physicians and to give them 
samples of the various specialities 
would be lower.

The situation must therefore be re­
vised and the competition of the Com­
mon Market will make this revision 
absolutely indispenses a revolution 
process which would not be necessary 
if the development of the Italian phar­
maceutical industry had been better 
ruled by the existence of a patent law.

SHRI C. C. DESAI: I now put it 
to you whether the rate of growth 
in Italy is higher during the 30 years 
than even in Germany or France?

PROF. NICCOLAI: I am not here 
speaking of pharmaceutical industry 
alone but I am speaking generally. 
Italy was, at the beginning of this 
century, only an agricultural coun­
try. In 60 years we have become a 
highly industrialised country. In the 
first 10 years we walked and in the 
next 50 years we ran. This was very 
important for us because we were at 
the lowest position in Europe. Now, 
of course, in important fields like che­
micals, petro-chemicals and mechani­
cal, we are second-placed in the world 
perhaps.

SHRI C. C. DESAI: How old is your 
Patent Law?

PROF. NICCOLAI: In 1939, at the 
beginning of Second World War, our 
law became effective.

SHRI C. C. DESAI : When the
Patent Law was made, it was enacted 
for every product.

PROF. NICCOLAI : Every product 
but not for pharmaceutical products.

SHRI C. C. DESAI: In the rest of 
the world, at that time, the Patent 
Law was applicable also to pharma­
ceutical products, like France, Ger­
many etc.

PROF. NICCOLAI: Not always U r  
process and product.

SHRI C. C. DESAI: Mainly for pro­
cess. The decision to exempt phar­
maceutical industry from the opera~ 
tion of Patent Law must have been 
with a particular design. What wa* 
the reason for excluding the pharma­
ceutical industry?

PROF. NICCOLAI: In 1959 we wers 
afraid to put patents in a field so elo- 
sely connected with human lives. 
This was based on the experience we 
had in the past century. But time 
passes, centuries passes. I come to 
the present law, which is the second 
one—this was enacted in 1939 when 
the Second World War was at the 
window. We did not want to have 
pharmaceutical patents just when the 
Second World War was beginning* 
Don’t forget that Italy was a Fascist 
country then, and economically we 
were for antarchy.

SHRI C. C. DESAI: Are there peo­
ple in Italy even now who would pre­
fer the continuance of sattus quo ra­
ther, than the extension of this law 
to pharmaceutical industry?

PROF. NICCOLAI : All the small 
pharmaceutical industries are of the 
opinion that it is more easy to copy.

SHRI C. C. DESAI: What is the
view of big industries?

PROF. NICCOLAI: Of course, they 
are against the present system.

SHRI C. C. DESAI: Are there con­
sumers, the rural people who hold 
such a view? What is their reaction 
to this exemption of Patent Law to 
pharmaceutical industry?

PROF. NICCOLAI: In Italy, under 
the National Health Service Scheme, 
everyone of the poorer section gets 
pharmaceuticals free. They have no 
opinion on this. But I have an opi­
nion. Why? Because I must pay for 
them.

SHRI C. C. DESAI: It has been sug­
gested before us that if there is no



Patent Law or a weak Patent Lew is
in force, it does not safeguard the in­
vention adequately. It acts also as a 
disincentive to research and people, 
especially technical people living in 
«uch a country go away to other coun­
tries. Has there been any such exo­
dus or emigration of technical people 
from Italy to foreign countries? ,

PROF. NICCOLAI: Yes, there was. 
But there was another phenomenon,
i.e. people coming to Italy with fore­
ign capitals. The American industries 
toave granted licences to Italian indus­
tries for development of their pro­
ducts. There of course Italy would 
have the possibility to export herself. 
So there is this possibility of ex­
change for licences from one country 
to another. America has collaborations 
with Italian industries; people also 
have come to Italy to set up indus­
tries so that they could market their 
products in Italy.

SHRI C. C. DESAI: What will be 
the percentage of foreign capital 
which has been invested in Italy?

PROF. NICCOLAI : 50 per cent as 
compared to national capital in phar­
maceutical industry.

SHRI C. C. DESAI: During the last 
ten days only foreign witnesses have 
appeared before this Committee. All 
of them, without any exception, have 
told us this that a weak or absence of 
a Patent Law would be frightening 
away foreign capital. You say that 
in spite of the fact that there is no 
Patent Law in Italy, as much as 50 
per cent foreign capital has come into 
the country. These two statements, 
if not irreconcilable, are at least 
difficult to understand.

PROF. NICCOLAI: In the absence 
of Patent Law in Italy, they don’t 
want to lose the Italian market for 
their products. They liked better to 
come and set up their units on the 
Italian ground for a better defence of 
their own propriety. Then there is the 
question of exchange of licence, which 
helps foreign capital to come into 
Italy and on my opinion this is the

right way to introduce foreign capitals 
im a country. They also come to Italy 
to protect their own intellectual pro­
perty and of course material incen­
tive is there.

SHRI C. C. DESAI: You say that 
vention adequately. It does not safe- 
the presence of a patent law does not 
aot as a disincentive to foreign invest­
ment?

PROF. NICCOLAI: Certainly not. . .

SHRI C. C. DESAI: Does the Italian 
pharmaceutical industry welcome 
foreign capital or it does not welcome 
foreign capital?

PROF. NICCOLAI: It will be more 
useful for Italian industry.

SHRI C. C. DESAI; There is a feel­
ing in this country that in the absence 
of a strong patent law, the priees in 
the country may be lower. But we 
have been told by a number of Euro­
pean witnesses that the prices in Italy 
where there is no Patent law they 
h*v been somewhat higher. Is that 
position correct? What is the justifi­
cation for the high prices inspite of 
the fact that you do not have to pay 
for patents?

PROF. NICCOLAI: In Italy we have 
a straight control of prices. We have 
fixed the prices-----

SHRI C. C. DESAI: Prices are sup­
posed to be higher all round.

PROF. NICCOLAI: They are not. 
Absolutely not. The position is abso­
lutely wrong. It is not se.

SHRI C. C. DESAI: Please give us 
comparative prices in Italy and ad­
joining countries like France, Germany 
and Switzerland.

PROF. NICCOLAI: I will give.
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. SHRI C. C. DESAI: Of 12 important 
product*. '

PROF. NICCOLAI: Yes.

Patent or no patent, there is no in­
fluence on price level.

SHRI PITAMBER DAS: Mr. Chair­
man, I would like to raise three 
points. The witness, in the memoran­
dum that has been supplied to us, 
says on page 2: “The removal of patent 
protection inevitably badly affects the 
flow of foreign know-how, technical 
information and capital into a coun­
try”. Is that correct?

PROF. NICCOLAI: It is correct.

SHRI PITAMBER DAS: Do you 
ayrec?

PROF. NICCOLAI: I agree. Only 
wrien a patent.....

SHRI PITAMBER DAS: I do not 
want the reasons. I only wanted 
to know whether you agree with this.

PROF. NICCOLAI: I agree.

SHRI PITAMBER DAS: For the
foreign flow of capital into country, 
is it not necessary that the invention 
or the product be manufactured or 
produced in the country itself?

PROF. NICCOLAI: Of c6urse, it is 
so. The licence is normally support­
ed by___

SHRI PITAMBER DAS: I do not 
wont the reasons for it. I only wanted 
to know whether you agree with the 
view that it should be produced or 
worked out in the country itself.

PROF. NICCOLAI: Yes.

SHRI PITAMBER DAS: I am not 
concerned with the reasons.

MR. CHAIRMAN: He only wants to 
know whether it should only be pro­
duced in the country.

PROF. NICCOLAI: *es.

SHRI PITAMBER DAS: For these 
three considerations—that is the flow" 
of foreign know-how, technical infor­
mation and capital into the country, 
is it not necessary that the invention 
or the product be manufactured in the 
country concerned.

MR. CHAIRMAN: Whether you
agree that the foreign party getting 
the drive should produce within the 
country which gets the patent, which 
gets the inflow of kow-how and capi­
tal.

PROF. NICCOLAI: There aTe two 
positrons. The foreign owner of patent 
can give a licence and know-how to 
Indian industry in order to produce 
here or the owner of a foreign patent; 
he can of course ask for a patent also 
here in India in order to introduce in 
India what he has produced abroad 
havjrg agreements with a simply 
commercial society in India in order 
to nut this foreign production on the 
market.

SHRI PITAMBER DAS: I want to 
know whether it is necessary.

MR. CHAIRMAN: What he wanted 
to know is whether the party having 
the patent right should produce the 
thing in the country.

PROF. NICCOLAI: I feel it is in tho 
interest of the country. Local produc­
tion is better.

SHRI PITAMBER DAS: The weak- 
ress or strength of the Patent Law 
should it therefore depend on its capa- 
cifv to encourage the flow of foreign 
know-how, technical information and 
cjpital into the country. Do ypu agree 
with this?

MR. CHAIRMAN: He means to say, 
Patent Law is viewed in your country 
as to whether it encourages indow o f 
foreign know-how, capital and other 
investments.

PROF. NICCOLAI: Of course.

SHRI PITAMBER DAS: Strong
patent law or weak Patent Law which.
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ever we accept its success ultimately 
impends on attainment of these ob­
jects.

PJJOF. NICCOLAI: Certainly.

SHRI PITAMBER DAS: On page 2 
para 2 of the Memorandum it is 
stated:

“However, it must be emphasised 
that there are two facets to the 
basic concept of patents, the public 
benefits from the disclosure of in­
ventions and in return rewards to 
the inventor for its disclosure.”

So far as the public benefits are con­
cerned, do you agree that, no patent 
law or very small patent period 
would be useful? I arm considering 
only the public benefit for the present. 
I will come to reward later on. Keep­
ing in consideration only the public 
benefit, do you agree that an abolition 
of patent or a very small patent 
period would be useful?

PROF. NICCOLAI: I do not think 
so. After all the owner of the Patent 
has the duty of course to produce 
what is necessary for the country in 
the perfect conditions at a reasonable 
price. I do not see why patent must 
be short-ended like ‘term, etc.* 
because in this term and in this 
strong protection certainly the new 
research and new production can be 
much better developed and has the 
possibility of opening the way. in the 
market.

SHRI PITAMBER DAS: For reward­
ing the inventor do you think that a 
lower patent period is desirable?

SHRI NICCOLAI: It is so.

SHRI PITAMBER DAS: Can you 
suggest any scientific or rational 
method of determining what particu­
lar period would be adequate for a 
particular invention or product from 
the point of view of both public bene­
fit and rewarding the inventor?

PROF. NICCOLAI: Different coun­
tries have different periods for the 
patents and so it is rather difficult 
thing to say what is the best.

Belgium—zU years, *
France—20 years.
Italy— 15 years.

Germany—18 years.
Luxemburg—20 years.
Holand—20 years.

Projected European 
patent—20 years.

The period proposed in Italy for 
pharmaceutical patent is 10 years. For 
production in the particular field of 
pharmaceuticals is absolutely insuffi­
cient. 20 years perhaps can be a large* 
period. In my opinion 15 years can 
be all right. In pharmaceutical field 
this periodical effect, real production 
and possibility to put on the market. 
Speciality needs many many years. 15* 
years are adequate in my opinion, as 
I said before.

SHRI PITAMBER DAS: Does it not 
indicate, as the period is different in 
different countries, that the period is 
mostly a matter of opinion?

PROF. NICCOLAI: Certainly, Sir.

General opinion is 20 years. 15 is 
all right in my opinion. The project­
ed shortening of the period that now 
you are discussing in your country is 
far below the minimum period of 15 
years and the one adopted in the 
greatest part of the European 
countries.

SHRI PITAMBER DAS: So that the 
period is determined not by any scien­
tific or rational method but by the 
opinion expressed in a number of 
European countries. I have no objec­
tion in accepting it, but I do so know­
ing that it is an opinion and not a 
method.

PROF. NICCOLAI: It is a very large 
body of opinion based on experience.

SHRI PITAMBER DAS: An opinion 
nevertheless large or small.

The third point: In the same memo­
randum on page 3, last but one para-
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;fraph, you say that “5—S yeari will 
normally lapse between filing a patent 
application and marketing the new 
patented drug/' From this it appears 
Hiat the view is based on the assmup- 
tion that the period of 14 or 10 years 
provided in the Bill will start from 
the date of the patent application. I 
want to point out that under cl. 53 
the period will run from the date of 
.granting the patent and not from the 
date of application.

PROF. NICCOLAI: That will of 
-course be better.

SHRI ACHUTHA MENON: You
stated that one of the beneful effects 
-of absence of a patent law in Italy 
so far as the drugs are concerned is 
the fact that a number of imitation 
.products come into the market. I am 
not able to understand this. When 
so many drugs are there in the market, 
the one which is the best will drive 
-out all the others. Naturally in course 
of the inferior drugs will go out of 
the market and the best will remain. 

UThy does this not happen in Italy ac­
cording to the law of economics?

PROF. NICCOLAI: Because you
have the facility to eopy the product 
without having to undergo the expense 
involved in research. Then lots of 
free samples are given to physicians 
and so on and one can support one’s 
product in this way. They resort to 
unorthodox methods of selling. So the 
theory of bad money driving out the 
good does not apply to pharmaceuti­
cals. The idea here not to make such 
restrictive list of a specialities being 
put in the market, that is putting into 
the market only the best and original 
ones.

SHRI PITAMBER DAS: Does not 
the law of survival of the fittest apply 
in Italy?

SHRI ACHUTHA MENON: As re­
gards importation of foreign drugs in­
to Italy, if there is no patent for drugs 

there, naturally drugs can be sold 
without any difficulty. There is no 
import restriction or anything of the 
feind. Is that so?

PROF. NICCOLAI: Certainly; »o
restriction except that the foreign pro­
duct must be registered with the same 
formality as the national produ ct 
That is to say, they have to ask the 
Ministry and furnish details of the for. 
mulation, the technical and economic 
data Of the speciality. They have to 
produce considerable documentation.

SHRI ACHUTHA MENON: What
about the price?

PROF. NICCOLAI: The foreigner
is absolutely in the same position as 
the Italian producer. Everyone can 
ask for registration. The Ministry can 
refuse for the same reasons of the 
national product.

SHRI ACHUTHA MENON: You said 
that in Italy there was price control 
and that the Government or the Com­
missioner fixes the price. Does it 
apply to the imported drugs also?

PROF. NICCOLAI: Of course; be­
cause there is a certain method of 
examination, if it is once in the market. 
If a similar speciality of national pro­
duction sells at lower price, the sub­
ject of import is taken up at the same 
economic level.

SHRI ACHUTHA MENON: You said 
that Italians take out patents in other 
countries like France, Germany and 
England, and produce the products in 
these countries.

PROF. NICCOLAI: Yes; it is pos­
sible.

SHRI ACHUTHA MENON: They
can be sold in Italy?

PROF. NICCOLAI: Yes, of course. 
There is no restriction on import. 
Registration is done.

SHRI ACHUTHA MENON: In Italy 
you are thinking of amending the 
patent law. Can you with any am­
ount of certainly say that the law is 
going to be passed in Parliament with 
such and such amendment, knowing as 
we do the conditions in Italy? The 
Government is unstable and the par-
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Iiamentary majority is also unstable 
there.

ME. CHAIRMAN: Taking into con­
sideration the political conditions pre­
vailing in your country, how can you 
feel that your Bill is likely to be 
passed as it is?

PROF. NICCOLAI: It will receive 
some amendments; of course it will be 
passed in the actual legislation.

SHRI R. P, KHAITAN: You are go­
ing to introduce a Bill in Italy on this 
subject. May I ask you whether the 
scientists want this Bill or only the 
industrialists want this Bill?

PROF. NICCOLAI: Both. It is most 
important for the Italian industry. 
The industrialists want an amendment 
of the law for pharmaceuticals under 
the general law. The scientists also 
want it, because there is no possibility 
of making research without being sure 
about the protection pf its result.

SHRI R. P. KHAITAN: Our scientists 
told us that they do not want this 
patent. What is your opinion on this?

MR. CHAIRMAN: The scientists
here do not want it.

PROF. NICCOLAI: I am very sur­
prised. I can assure you that every 
Italian researcher is very interested 
in having a patent, because it is better 
for him to have a large disposition in 
industrial compounds for research, and 
research is not m&de without a lot of 
money. They know that this is the 
way to have protection for their 
inventions, and then there is a greater 
possibility for technical and economic 
progress through development of re­
search. I do not know how the scien­
tists here can be indifferent or be 
against the patent law. It is the best 
protection for intellectual propriety 
and discovery. Otherwise, it is absurd. 
I beg your pardon; I am saying this 
with great respect for Indian re­
searchers.
. £>HRI R. P. KHAITAN: They can 

get some award like Padma Vibhushan

or Padma Bhushan; it is not only for 
any. money; they want honour.

PROF. NICCOLAI: I would not 
emphasise on the material part of it  
It is not only of material interest. It 
is a question of the inventions not be­
ing stolen. One is proud and happy 
m saying, “I have found a real thing 
that can be useful . for humanity, 
which can be very good for my society 
and so on.” Afterwards, many per­
sons may ask the Ministry in regard 
io registration.

The question of material reward 
apart, there is also the moral question 
wluch js important. It is not only 
important in the material field but also 
in the moral field, such as, for exam­
ple, the music field.

SHRI NAMBIAR: Can you make a 
financial payment to Einstein for his. 
invention, for his great theories? There 
are great, outstanding leaders who do 
not care for money; they invent for 
humanity’s sake. Is it not more cre­
ditable than the money value of it?

PROF. NICCOLAI: Certainly. Flem­
ing had never any patent for penicillin. 
It is a very good exarmple. Let us all 
try to be like that.

SHRI RAGHUNATH REDDI: Dur­
ing the course of your evidence, you 
were pleased to observe that due to 
the absence of a patent law in Italy, 
there was scope for econmic domina­
tion by foreign economic interests en­
tering Italy. Would you be pleased to 
illustrate your point with special re­
ference to the pharmaceutical indus­
try?

. MR CHAIRMAN: Did you not say 
that in the absence of patents, there 
was domination of foreign capital in 
Italy?

PROF. NICCOLAI: It is certainly 
one of the reasons why We have 50 
per cent capital in the pharmaceutical 
industry. National research might 
have balanced the situation, if a patent 
law jn the pharmaceutical field exist­
ed, and Italy would now have a more
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valuable and more competitive indus­
try in front of the powerful industries 
of the Common Market member 
countries, particularly France and 
Germany.

On the contrary, the weakness of 
our home market favoured the inflow 
of foreign capitals, not for licence ex­
changes but for the purchase of manu­
facturing factories. I can also say that 
the capital instead in pharmaceutical 
industry is increasing every year at 
the rate of 20 billion lires every year. 
Beyond that, it will be difficult to give 
the break-up of the figures. *

SHRI RAGHUNATH REDDY: In
the absence of patent protection in 
Italy, the foreign pharmaceutical in­
dustry started the manufacturing pro­
cesses themselves by investment of 
capital in order to safeguard their in­
ventions. I§ that correct?

PROF. NICCOLAI: Yes.

SHRI RAGHUNATH REDDY: In
the absence of patent law, what are 
the terms and condifions on which 
transfer of technology takes place? 
How does the Italian pharmaceutical 
industry obtain the technical know­
how? Mere formulation is not enough.

PROF. NICCOLAI: We have got 
very intelligent researchers I quoted 
that most important pharmaceutical 
societies in Italy have agreement with 
foreign factories for producing their 
products in Italy.

MR. CHAIRMAN: Is it true that 
when you export your medicines you 
get less price in the export market 
and you realise more prices within 
the country?

PROF. NICCOLAI: Generally speak­
ing, it is true. But you cannot export 
without a strong interior market.

MR. CHAIRMAN: We would like 
to know more about yourself what 
you are, etc.

PROF. NICCOLAI: It is very nice 
of you. I am the legal consultant of 
ASAFARMA, which is the greatest 
association of industrial manufacturer** 
Its membership is only 70 but they are 
the greatest ones. They cover 00 per 
cent of the whole national market of 
pharmaceutical specialities. They 
have a production of 90 per cent of 
the raw materials and are responsible 
for 90 per cent of the exports. You 
can see the weakness of the Italian 
position when you realise that only 
70 factories have an absolute majority 
of the market.

I am a lecturer in the juridical dis­
cipline in the University of Milan.
I am 61. I am an old man.

SHRI NAMBIAR: You do not look 
like 61.

MR. NICCOLAI: Very kind of you. 
I do not know what more to say 
about me.

MR. CHAIRMAN: We are very glad 
you have given a very interesting evi­
dence. In spite of the difficult sub. 
ject you kept us in good humour. We 
thank you again and you are wel­
come to India.

SHRI NICCOLAI: I am very very 
glad to be in India. The Committee* 
can recall me whenever necessary. I 
admire your splendid country. I 
take back with me, first of all, the 
extreme kindness of the Indian com­
munity. I thank you very much.

The witness then withdrew .

SHRI C. C. DESAI: 1 would like to 
know whether there is any distinction 
in fees for the registration of national 
and foreign patents and, if not, why 
not. Is there any precedent for thi* 
in other countries?

DR. VEDARAMAN; No. Sir.

SHRI C. C. DESAI: I want to know 
whether it is possible to evolve a 
shorter duration of period in the c&fl* 
of unutilised patents.



DR. VEDAHAMAN: We have a 
'number of provisions in the new Bill 
for ^evocation of patents for their non, 
working. The patents are revoked in

case they are not worked in 
country.

(The witness then withdrew).

The Committee then adjourned.
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M R CHAIMAN: Mr. Davar, thank
you very much for coming before the 
Committee to give your evidence. We 
have got your Memorandum and it has 
been circulated to the Members ol the 
Committee. You may, in brief, em­
phasize the important points relating 
to the Patents Bill. Please note that 
your evidence will be published and 
 ̂made public. If you want any part of

* your evidence to be treated as secret, 
you may indicate that. But still that 
will be circulated to the Members of 
Parliament.

SHRI L. S. DAVAR: Sir, in my ad­
dress to the hon. Members of the Com­
mittee, I will be referring to some 
tables which, with your permission, I 
would like to distribute to the Com­
mittee.

The theme of my address will be 
follows. I would first deal with the

* question as to how the
has so far helped in the industrialisa­
tion of the country. My second point 
will be with regard to the procedure 
that has been laid down tor the grant 
of patents according to the present Bill*

The third point will be with regard to 
policy matters, namely, compulsory 
licensing, endorsement of patents, etc.

Now, before I deal with the subject 
of how the patent system has helped 
the industry in the country, I would 
just like to give a brief introduction 
about myself. It is a pleasure for us— 
here is junior Mr. G. S. Davar who has 
been i»  the line for the last 9 years— 
to appear before this Committee. We 
pay our respects to the Committee lor 
the public service you are rendering 
in your far-reaching and thorough ex­
amination of the Patents Bill which is 
a very controversial subject.

As the hon. Members will appreciate, 
the patent law is an adjunct to indus­
try. It has developed in the world 
with industrial revolution in various 
countries. The principle objective of 
the patent law is to stimulate Inven­
tions. It gives a legal shape to the 
right which an inventor already 
possesses. He possesses as inven­
tion for which he has an Inherent 
right. But by virtue of the grant of a
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patent, a legal recognition is given to 
him.

Being an Indian, it has always been 
my attempt, during 39 years of 
tny association with the patent Bystem 
in India, to see in what manner and 
how the patent system could help in 
the industrialisation of our country.

By way of giving some background, 
I may say that, in the year 1937, I had 
.submitted to a Committee known as 
the Chetty Committee to recommend 
to the Government to prepare abridge­
ments of patent classifications indus­
try-wise, so that the industry could 
know what new developments are tak­
ing place in the field all over the 
world In 1946, after the War, I recom­
mended to the late Shri Ardeshir Dalai, 
who was at that time a Member of the 
Viceroy’s Executive Council in charge 
of industries, that a technical commit­
tee should be appointed to look into 
the old patents as well as new patents 
and to prepare a memorandum of the 
technical information which is availa­
ble, so that the industries which were 
hitherto engaged in the manufacture of 
war material could switch over to pro­
duction of indigenous goods.

Then it was in the year 1948 that I 
recom m ended to the Government to set 
up a Patent Utilisation Board so that 
the Indian inventors could go to the 
Board and ask them to make a proto­
type o f  their inventions and see w he­
ther those inventions could be utilised 
for industry . . •

SHRI KRISHAN KANT: Prototype 
of NRDC?

SHRI L. S. DAVAR: Yes. In fact, in 
1948 I attended the Bar Conference in 
the Hague and at that time I was 
asked by the Government to visit the 
various patent offices, ana in the U.K- 
to the Commissioner of Patents I put 
up the proposal, which I have put up 
to the Government of India, of Patent 
Utilisation Board, and he said that we 
have already got NRDC on the same 
lines.

It was about four years ago that I 
recommended to the CSIR to collabo­
rate with the patent office in studying 
the patent specification for proper in­
dexing and for retrieval of technical 
information for industry and the CSIR 
laboratories.

In 1965 I acted as the Co-Chairman 
of Industrial Preparatory Committee 
of World Peace Through Law, and 
since 1967 I have been acting as the 
Chairman for Asia on this Committee.

In 1965 I was appointed by an inter­
national organisation as a member ef 
a five-man committee to deal with the 
problem of the role of industrial pro­
perty in the economic and technical 
development of developing countries.

Having been associated with the 
patent system in India for the last 39 
years, we can claim to have repre­
sented the largest number of Indian 
inventors in this country. Before the < 
1948 Committee I recall having made 
a representation to the Government 
that, now that we had achieved Inde­
pendence, we should see how the 
patent system could help the industry 
in the country and how the working 
of the patent office could be improv­
ed.

After having given a short introduc­
tion of the humble way in which I 
have been trying to serve the country, 

t I would make a submission that, in 
presenting the present Bill, the Gov­
ernment have represented that the 
existing Patent Act has not achieved 
the objective of stimulating inventions 
and helping the growth of national 
industries. My submission to the hon. 
members will be that this criticism is 
vague and unwarranted; it cannot be . 
supported by facts and figures and i* 
derived only from arbitrary conside­
rations, namely, because foreigners 
take out a large number of patents in 
this country, the monopolies granted to - 
these foreigners come in the way of 
national industries. I am fully aware 
of this, but, as I will shortly explain, 
this factor has not retarded the growth 
of indigenous industries in India.
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There are about 30,000 patents in 
force at present, of which, let us say, 
about 50 per cent are of recent issue. 
We have no statistics before us, and 
this I challenged once in the year 1956 
before the Chemical Manufacturers* 
Association when Mr. Manubhai Sh&h 
was the Honourable Minister. I asked 
the chemical industry, ‘Which are the 
patents which are coming in your 
way?\ and nobody could answer to 
that question. In the absence of such 
statistics, my humble submission will 
be that the question whether foreign 
patents have come in our way should 
be treated as purely hypothetical and 
of academic interest.

Now let us look at it from another 
angle. Let us admit an allegation that 
these patents come in the way of 
Indian industries. In addition to these
30.000 patents which may be in force 
in India, there are at present over 
five lakhs of foreign patents lying in 
the Indian Patent Office library which 
are free for public use. Has any in* 
dustry taken advantage of these? No.

MB. CHAIRMAN: Why?

SHRI DAVAR: I will come to that.

SHRI KRISHAN KANT: Out of
30.000 patents, how many are Indian 
and how many foreign?

SHRI DAVAR: I will come to that 
also.

The patent office is a storehouse of 
wonderful knowledge of modern tech­
nical knowhow. In America, for ex­
ample, till today there are over 3 
million patents granted. The number 
in England is about a million. As 
against those, we have only a meagre 
five to six thousand patents granted in 
this country, which were granted, a 
hundred years ago in USA. That was 
the stage of development in USA at 
that time. The point which I want to 
make out is that all these patents are 
freely available to the industry. Why 
have not the industries utilised these? 
Why do they come forward and say

that these 30,000 would come in their 
way, of which again no statistics are 
available. All these patents can be 
purchased for a small amount of Rs. 4 
to 5. They are available in the patent 
office library. My learned friends, 
Dr. Vedaraman and Mr. Pai, will bear 
me out. They are just lying packed 
like a heap of old newspapers, thrown 
somewhere in the patent office library. 
If people are interested in utilising the 
technology, if people are interested in 
utilising the information given there, 
they could surely take the help of 
those. Why should they just make a 
cry that these 30,000 would come in 
their way? The importance of these 
patents will be appreciated from the 
fact that immediately after the cessa­
tion of hostilities in the Second World 
War the Allies asked for the German 
patent specifications which were grant, 
ed during the war period to see what 
developments had taken place. The de­
veloped countries, as you will see from 
this submission, appreciate the import­
ance which the patents play in deve­
lopment of industry. The patents 
granted to Germans were freely avail­
able to them and they wanted to make 
use of them. In our country nobody is 
making use of those patents which are 
freely available.

The answer to all this is, not that 
the patents are in the way, because in 
the instances that I have cited no 
Indian patents are involved. There are 
obviously other factors which are res­
ponsible for the low standard of de­
velopment in our country and those 
factors, as the hon. Members are fully 
aware of» are the low level of tech­
nology and paucity of funds in the 
hands of those who are capable of 
developing inventions. The lack of 
sufficient industrial development in the 
country has not been due to any fault 
of the patent system but stems from a 
century of neglect of research and de­
velopmental activities. The post-ln- 
dependence era has been essentially 
an era of borrow and invest. How­
ever, with the basic level of technical 
know-how already obtained under the 
foreign licences, a demand for indi-
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effect the cycle of further discovery 
and innovation of replacing imported 
materials by indigenous materials has 
begun. It will be interesting to note 
that whereas USA and USSR spend 3 
per cent of their national income on 
research—each of them—in India we 
spend a meagre 0.26 per cent of our 
national income. According to the 
unrevised Fourth Plan it is 0.35 per 
cent of our national income. It works 
out to be at the rate of Rs. 1.6 per 
capita as against Rs. 410—I am giving 
the pre-devaluation rate' in USA as 
well as in USSR. From the above facts 
hon. Members will notice that it is not 
the fault of the patent system that 
Indian industry has not developed to 
a reasonably high degree. Notwith­
standing the fact that the number of 
patents granted in India is five times 
the number in the pre-war period yet 
the industry has; done batter now than 
in the pre-war days. This will be clear 
from the tables A, B and C which I 
have submitted to you; you will see 
from the index of industrial produc­
tion in Table A, 1960 being taken as 
100, that during the last eight years, 
it has gone up to 16 per cent. In 
Table B you will notice the annual 
rate of growth of industrial produc­
tion from 1961 to 1967. In the last two 
years due to recession  ̂ the growth was 
relatively small but from 1961 to 1964 
and 1965 the growth of capital goods 
industry, basic industry, intermediate 
goods industry and consumer goods In­
dustry has increased. If we come to 
Table C, it relates to medicinal and 
pharmaceutical goods. You will see 
that imports of medicinal and phar­
maceutical products into India was 
worth Rs. (9.9) crores in the year 1950­
51. As against that, in 1962-63 it came 
to Rs. (9.3) crores, Rs. (8.6) crores, 
Rs. (8.2) crores etc. The next table 
under (Cf will also show how much 
in the line of medicinal and pharma­
ceutical products we have been ex­
porting from this country. You will 
see that although in 1950 we exported 
goods worth Rs. (118) lakhs in the year
1967-68 we have exported goods worth 
Rs. (333) lakhs.

These figures were published by the 
Indian Chamber of Commerce at the 
conference held on 24th January thfo 
year, on economic outlook, inaugurat­
ed by Shri L. K. Jha, Governor o f 
Reserve Bank, recently, in Calcutta. 
Therefore, I submit these are authen­
tic figures. #

As i have submitted, notwithstand­
ing the allegation that patent system 
stands in the way of industrial deve­
lopment, these Tables will show that 
the industrial growth of the country 
has been on the increase. And there 
has been an increase in the production 
and export of medicines. Therefore, 
it is a bogey to say that the 
patent system is bad. My sub­
mission would be, if the patent system 
was responsible for retardation, then 
in Europe, where the majority of 
patent-holders are foreigners, the in­
dustries should have gradually come 
down, but the reverse is the case. On 
the other hand, if the absence of the 
patent system is responsible for an 
improvement of industries, then, coun­
tries like Cambodia, the African coun­
tries, or Singapore, Thailand, which 
have no patent system, should have 
reached a very high level of industria­
lisation, as compared to such unfortu­
nate countries who have the patent 
system. Of course, the hon. Members 
kjnow wfuat is the stage of indusi- 
tHalisation of the countries which I 
have just now mentioned.

The concept, as the hon. Members 
know, of th ,̂ patent system started in 
the United Kingdom when they wanted 
to industrialise themselves. They not 
only requested foreign technicians to 
come and work in the country but 
also set up a system of granting privi­
leges for whatever new innovations 
they brought into the country, and that 
is how they changed to industrial eco­
nomy, from an agricultural economy, 
in the United Kingdom. That is a fac­
tor which is responsibly for the start 
of the patent system in the United 
Kingdom. A system which I submit 
has proved itself worthy during the 
last century cannot the declared by
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India as a system which works con­
trary to the development of indigen­
ous industries.

I am fully aware of the fact that the 
patent system creates a certain “mono­
poly’* which is a very undesirable term 
but the legislature not only in India 
but practically in every country ex­
cept the United States, has provided a 
remedy in the form of compulsory 
licence which is in the shape of an 
anti-trust legislation. In my opinion, 
it has worked well, and here I will 
give to the hon. Members some of 
our own experiences.

It was in the year 1952, when a 
foreign company, whose name 1 would 
not like to disclose, had a monopoly 
for the manufacture of certain railway 
equipment. We find that an Indian ap­
plied for a compulsory licence and it 
was approved to the satisfaction of the 
controller by producing an article ac­
cording to the patent, that they were 
capable of manufacturing this article 
and supplying it to the railways. The 
result was that a compulsory licence 
was granted to our clients and they 
came in competition, and started sup­
plying indigenously-made articles to 
the railways instead of the imported 
articles.

There is another instance where the 
abuse of monopoly could be stopped. 
There was a machine covered by a 
patent. This was an Indian party, 
which wanted a licence fee ior the use 
of the machine. The total cost of the 
machine was not more than Rs. 400. 
He was charging a licence fee of Rs. 250 
a month from anybody who used 
that machine. There again, 'we filed a 
compulsory licence application stating 
that it was an abuse of monopoly. The 
patent-holder was forced to give up 
such a practice and allow the manu­
facture of the machine by the other 
parties only on a royalty basis.

In another instance, a device which 
was being imported from England was 
being extensively used by> the railways. 
It was a device which could be easily 
manufactured in this country. All that

we did wasf we wrote to tne patent- 
holder saying, “If you do not give us 
a licence for the manufacture on rea­
sonable terms, we will file an appli­
cation for a compulsory licence.” The 
licence was given straightaway. These 
are only a few instances which I am. 
mention to hon. Members to illus­
trate that a compulsory licence system 
as is available in the present Act has 
worked well in the country.

Let me turn to the positive side of 
the question, namely, how the patent 
system has helped to develop new in­
dustries in our country. I am giving, 
these few instances from our personal 
experience, for the information of hon. 
Members. Let us first talk of the 
Indian Hume Pipe Co., which was 
started by Walchand group. It was 
based on four patents granted in 1924, 
and they have now a network of fac­
tories all over the country, giving em­
ployment to people and' manufacturing 
pipes. At the same timo, they have, 
after receiving the technological aid 
from abroad and obtaining a licence 
for these patents, developed their own 
technology which was better than the 
foreign technology for the manufacture 
of pipes by more expeditious vnd 
cheaper methods.

Take next the India Fan case. It was 
started on one patent, and the hon. 
Members know how popular India Fan 
became. They obtained a patent for 
the angle of the blade which was de­
veloped by the Indian inventor where­
by the consumption of olectricity as 
compared to foreign fans could be re­
duced to about half. The whole indus­
try was set up on one patent alone.

Then an improved device of a stone- 
crusher is now being developed and 
manufactured in Baroda, and it is a 
new industry, with the resuW that 
crushers instead of being imported are 
now being exported by this crganisa- 
tion in Baroda. Next is the ntfnta* 
machinery which is now ^
loped by «  company near Calcutta- 
They are not only replacing the m 
^ m a ch in e r y  which was being !»•



210

ported but are also going to export the 
-milling machinery manufactured by 

vthem. It is entirely a new industry 
set up with about 14 Indian patents.

Many years ago, an Indian inventor 
-developed a new type of diesel engine, 
with the result that a new company 
was set up which started the manu­
facture of about 100 diesel engines a 
month, resulting in the stoppage of the 
import of a large number of ditsel 
engines of low horse-power, into the 
country.

Let us come to the tea machinery. 
We have taken out patents in 
India as well as in some of the East 
African countries and also Ceylon and 
they are exporting tea machinery to 
those countries as against foreign 
competition from England.

Take iSuri Transmission which has 
had wide publicity. It is another in­
stance where the Indian invention has 
found recognition abroad.

A company entirely dependent on 
one patent in Tubewell Strainers 
made a mark in the development of 
tubewell industry.

A new tiffin carrier resulted in a 
very large scale industry in Poona. A 
large number of patents in vacuum 
flasks have enabled Indian manufac­
turers to compete in the foreign mar-' 
ket.

A flexible tube-making machine 
made by an Indian party is now being 
is sought in America. The inventor 
has been asked to bring a machine 
and set up a new industry in America 
for the manufacture of flexible pipes.

In the textile field, Indian engineers 
have manufactured machinery which 
in many instances has replaced fore­
ign machinery.

Now, Sir, I turn to the latest inven­
tions which are being sought after by 
foreigners. Since Mr. G, S. Davar has

been handling this matter, I would ask 
him to explain.

ME. CHAIRMAN: You can, carry 
on yourself.

SHRI L. «S. DAVAR: All right. I
would like to give as much informa­
tion as possible from personal expe­
rience.

The latest Indian invention is in the 
manufacture of steel. It has now been 
licensed to a very large company in 
Germany. The development cost of 
that will run into millions of pounds 

' to develop that Indian invention. They 
are now going to undertake a feasibi­
lity study and if after that the Indian 
invention is found useful, the inventor 
should except to receive 180 million 
rupees as royalty in that.

Then there is a process of alumini- 
sing developed by the Jadhavpur Uni­
versity. This will replace use of tin 
in the canning industry. Enquiries 
have been received even from the US 
Navy about that process.

Then a computor was developed by 
the Jadhavpur Professors and they re­
ceived letters from foreign countries, 
saying that they will copy the com­
putor unless it is covered by patents. 
This is how Indian inventions are be­
ing recognised abroad.

Then a shock control device deve­
loped by an Indian is finding buyers 
in USA. In fact the US Government,
I understand, it is reported in the pa­
pers, want to instal 500 of these shock 
control devices as a trial. These shock 
control devices have been sought for 
by East European countries as well as 
by such countries which have no pa­
tent system.

This shows how some Indian inven­
tions are being sought for in foreign 
countries.

The Indian Telephone Industries of 
the Government of India have deve­
loped a telephone receiver which has 
been found to be new throughout the 
world and it is not unlikely that ex­
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ports of those instruments will start. 
Similar patents in the field of textile 
machinery and pigments have been 
sought by foreign countries. Even in 
the pharmaceutical field, about four 
years ago, a process in the manufac­
ture of some antibiotic was purchased 
by a foreign company at a tremendous 

■cost.

Now, coming back again to the In­
dian industry, the national laborato­
ries have played a vital role in this 
field. From the report published by 
the NRDC, it will be noticed that 
whereas in 1954 if obtained only 
Rs. 524 by way of royalty on patents, 
in 1966-67, it obtained Rs. 6,83,590 by 
way of royalty. This is in Table D 
which I have produced before you. 
From Table E you will see that the 
value of products from industries set 
up under licences from the National 
Research Development Corporation 
increased from 19 lakhs to 400 lakhs 
of rupees resulting in an estimated 
foreign exchange saving as shown in 
the second column in that Table. Out 
o f 746 patents, it has licenced out 104 
patents on behalf of national labora­
tories.

Now let us take the NRDC in UK, 
as against Indian NRDC. According 
to a recent Act, the NRDC in UK, 
which is the parallel body to NRDC 
in India, has raised the limit of ad­
vances to the Corporation from 10 
million pounds to 25 million pounds. 
That is how funds being given to the 
various institutions are helping in the 
development of new inventions in 
industry.

Without repeating, I would like to 
say again that we have been spending 
Rs. 1.6 per capita as against Rs. 410 
per capita in other countries. That 
being so, we cannot expect phenome­
nal change in the Industrial develop­
ment of our country. Further, it will 
be noticed that from 1957 to 1966, our 
Government allowed 2,468 collabora­
tions. Out of these, 53 were in respect 
of medicines, 136 in respect o f chemi­

cal products and 1156 for machinery, 
electrical apparatus and equipment. 
The utilisation of foreign patents and 
technology is bound to help the indus­
try in India and can help the industry 
in India as it did in Japan which 
obtained it at a great cost.

I would now refer you to table F. 
There the first column shows how 
much did Japan receive in the frm of 
patent royalties from other countries. 
The second column shows how much 
they paid. You will see that as against 
416,232 in 1958, they paid about 40 
million in the form of royalties. This 
table has been reproduced from the 
report of the Japanese Patents office.

According to Mudaliar report of 
which the hon. Members must be 
aware, import of know-how has acce­
lerated the industrial development of 
India. We should see that our laws 
are so framed that whereas these 
should encourage local research, at the 
same time these should not discourage 
flow of foreign technical know-how 
and capital investment as the latter 
will ensure not only the utilisation of 
the latest technology but assure the 
flow of further know-how which 
the collaborators may adopt in 
their home countries. I can give in­
stances of the various collaborations 
which are working in this country and 
which are using the foreign patents 
held in India and thereby helping 
India in the development of industry. 
For example, from Germany, Siemens 
are working in this country. Then 
there are AEG, Buckauwolf Didier in 
refractories for the steel plants along 
with Tatas, Mahle in the manufacture 
of piston lings, Merck, Boheringer in 
the manufacture of medicines and 
Utkal machinery in the manufacture 
of machinery for paper making and 
furnaces, etc. Instances can be quoted 
from USA, e.g. Johnson and Johnson, 
Merck Sharp and Dohme, General 
Electric, Johns Mansville and Lubri- 
zol—the latter is collaborating" with 
the Government of India for the m&u-
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iacture of lubricants. Several exam­
ples can be given of the various indus­
tries from foreign countries which are 
collaborating in this country and utili­
sing the patents.

I would submit that fundamentally 
in framing any law we have not only 
to look to the past experience based 
on facts but we have to project our 
thought into the future to visualize 
how the law will conform with the 
conditions we are likely to meet. This 
really applies to laws which are essen­
tially of domestic application but 
where the law is international in cha­
racter such as law of shipping as also 
law of patents, we cannot ignore what 
reprecussions it will have on other 
countries.

I would just read out with your 
permission what Dr Karl E Lachmann, 
Assistant Director of Department of 
Economics and Social Affairs of the 
United Nations said at the 175th anni­
versary of the patent system in the 
USA. He is saying that the problem 
arising in connection with the transfer 
of technology to developing countries 
went much beyond the operation of 
national patent systems or the conduct 
of international patent relations be­
cause under the existing conditions 
patents cover only a part of the total 
technology needed for the industria­
lisation of developing countries. Even 
if such countries were to deny the lo­
cal recognition to foreign patents, most 
local enterprises would lack the know­
how to select, adopt and utilise the 
foreign invention. Only the transfer 
of the complete package of patented 
and unpatented technology would ser­
ve the purpose of industrial develop­
ment.

In summing up my address to the 
hon. Members I would say that it is 
not fair to say that the patent system 
has not resulted in stimulation of new 
inventions or fostering of new indus­
tries. Evidence produced shows that 
contrary is the case. The wheel of new 
inventions in the country has started 
turning. Indian indentions are being

recognised abroad and if our inven* 
tions have to be recognized abroad, 
there is no reason why we should not. 
recognise inventions of foreigners in 
this country. For many years to come 
in view of the complex technology 
which is developed in other countries 
we have to depend on foreign techno­
logy. The Indian number of applica­
tions is on the increase and for that 
I will refer the hon. members to 
Table G which I have produced. From 
the Table G you will kindly see that 
whereas in 1964 the number of Indian 
applications was 16 per cent, in 1968 
it has gone upto 23 per cent. This 
table we have obtained from the 
Patent office.

Before I close, I would like to make 
one remark. The Controller General 
and the Joint Controller General are 
here and I want to respectfully submit, 
that having been associated with the- 
Patent Office for the last 39 years, I 
say that instead of going for these 
complicated laws which are not going 
to help our country, the best thing is 
to improve the present patent office 
which is in a deplorable state. I  
would strongly recommend to the hon. 
Members that at least those who can 
manage to have some time, they should 
visit the patent offices in USSR, USA 
and UK and West Germany—these 
countries I have myself visited—and 
see how these offices are working for 
helping the public and the industry 
and then visit our patent office and see 
in what deplorable state it is. We 
have a meagre staff of 30 examiners 
poorly paid and they are "expected to 
look into wonderful inventions of 
foreigners In our country.

They are so poorly paid that they are 
always looking for Jobs elsewhere. 
You got to the Patent Office library. A 
daphtari in the scale of pay of Rs. 100 
is manning it, whereas in any western 
country, the moment you want to have 
some material on antibiotics or in any­
thing you are interested, within 15 
minutes you will get all the material 
before you from the technical person 
in charge of the library. When this
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is the position, what is the use of 
having complicated laws. How are 
these going to help us and I don’t 
know how the Patent Office will im­
plement it.

SHRI OM MEHTA: Computerise
it.

SHRi DAVAR; There will be riots 
in Calcutta if there are computers.

SHRI KRISHNA KANT: Even then 
these 30 persons will be there.

t

SHRI DAVAR: In respect of this 
particular aspect some countries are 
working on that line but we have not 
been able to compute it even after 
years of efforts.

SHRI OM MEHTA: What is your
remedy?

SHRI DAVAR: You have to im­
prove the system of working of this 
wonderful Patent Office. At my re­
quest Mr. Venkatachalam, the then 
Joint Secretary visited the Patent Offi­
ce. The Controller-General was there. 
Mr. Pai w^s there. I requested 
Mr. Venkatachalam to ask a question 
on a particular subject—how far has 
the indexing work been completed? 
The indexing^ of patents of 1961 was 
not doije. Indexing is the most im­
portant thing. The Patent Office was 
told that after the revfsion of the 
Patent Bill more staff would be given. 
The examination system is the poorest 
in the world. \

SHRI OM MEHTA: Such like
proverbs should be avoided.

SHRI DAVAR: My submission is 
Ave should try to improve the pre­
sent system and see how the indus­
try can be* helped. The Patent Office 
should be provided with more staff; 
more salary should be given and see 
that the conditions in library are such 
that the Industry can be helped. Ab­
ridgement system must be improved.

SHRI OM MEHTA: Mr. Chairman, 
we would like to put som£ questions 
also to the witness. At 11.30 we have 
another witness also.

SHRI DAVAR: If the hon. Memb­
ers are not interested in my evidence, 
there is no use of my saying any­
thing. I am in the field for 39 years 
and I can talk from my personal ex­
perience*.

MR. CHAIRMAN: I think when 
the Members put questions many 
points on the Bill will be covered. If 
you like, you may deal with some 
salient points.

SHRI DAVAR: I will deal with two 
important points with regard to the 
procedure. One is with regard to 
the novelty. The present Bill proposes 
that the novelty of an invention 
should be determined with regard to 
publications available anywhere in the 
world. Unless, of course, the staff in 
the Patent Office is increased ten-fold 
it will be practically impossible for 
the Patent office to do this work. 
Specifications from all over the world 
are to be obtained. Apart from the 
physical impossibility of doing this 
job, it is not in the interest of our 
country also at present when we are 
still in the developing stage. Take, 
for example, the United Kingdom. 
They don’t look into the patent any­
where in the world. It is only 
countries like the U.S.A. and Ger­
many which have this system and 
that also in majority of cases they 
cite what is available in their own 
country. To say at the present moment 
that the novelty of an invention 
should be determined from what is 
available anywhere in the world will 
be shutting out all Indian inventions 
practically.

SHRI KRISHNA KANT: Do you
m^an to say that most of them are 
imitated?
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SHRI DAVAR: There are three 

million patents granted in the U.S.A., 
about a milliop in the U.K. Are we 
going to look into those in order to 
find out the novelty of an invention? 
Then, it will take years before a 
patent is granted. If we want to 
develop industry in our country, 
anything which is not new in the 
country should be given protection, 
because that is the only way the 
industry can be helped. That is 
exactly what is practised in many 
countries of the world. If this ques­
tion of elsewhere is to be introduced, 
then I would say you close down 
the Patent Office and have a system of 
confirmation Patents. In other 
countries, for example, in Latin 
American countries, these patents are 
granted for the remaining period of 
the term of the patent. Adopt that 
system. This word "elsewhere", in 
my humble submission must be re­
moved because it is not going to help 
the industrialization in our country.

Then, Sir, the next point is regard­
ing Article 8. As I have already 
submitted, in India the examination 
is the poorest as compared with other 
countries. And if the Indian examiner 
is flooded with reports from 100 
countries—varying from the Japanese 
language, Swedish language, Spanish 
language and German language— 
what will be the fate of the patent 
office. I think this monstrisity of 
requirement is something which will 
make the functioning of the patent 
office also physically impossible. 
Further, Sir, how is it going to 
help?

The third point, which is very im­
portant is that the present Act 
provides that a patent must be granted 
within a period of 28 montfis or 32 
months. The present Bill suggests 
that the examiner will give the report 
within 1ft months. This Is Article 12 . 
There is no time-limit provided in 
the present Bill, for the grant of a 
patent. The patent office can con­
veniently sit over it for seven years

before granting a patent. Therefore 
Sir, I submit that a time limit must 
be given. It should be an obligation 
on the patent office to accept a case 
within a prescribed period as it is in 
the present Act. And, if on the one 
hand you are going to reduce the 
term of the patent, on the other 
hand you are giving a long rope to 
the patent office to sit over it for 
seven years, what will be the fate of 
the patentee, I cannot imagine.

The next point is about the pro­
cedure—clause 39—of filing of foreign 
application where permission from the 
Government has to be obtained. We 
file a large number of foreign appli­
cations. And our experience says 
that according to the laws of other 
countries it is sometimes very neces­
sary that the application should be 
filed within the short space of period 
of the filling of the application in 
India. Therefore, I submit that a time 
limit must be placed on the grant of 
permission for filing of an applica­
tion in a foreign country. That is 
very important.

SHRI KRISHNA KANT: What is
the present position?

SHRI DAVAR: The present position 
is that permission is sought from the 
Controller. We then obtain permis­
sion from the Reserve Bank because 
foreign exchange has in any case to 
be obtained and foreign exchange 
permission takes about three months 
time and Government may take 
another one year to/ grant permission 
with the result that the Indian 
inventor cannot file an application 
abroad.

MR, CHAIRMAN: But once we
become a member of the Paris Con­
vention, then this can be got rid of?

SHRI DAVAR: Ŷ ys, this of course 
will be got rid of, provided everything 
is done within a period of, let us say,
8 months. t >
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Now, Sir, finally I will deal with 
compulsory licences. Clause 48, as I 
have already submitted, provides 
discrimination. Any discrimination 
provided in the Act is bad in the eyes 
of law. This is not based on principles 
of equity. Why should Government 
be allowed free use of the patent. 
This, again, is a discriminatory 
clause. What will be the effect of 
section 48 as far as the Indian in­
ventor is concerned. The result will 
be that the technical know-how 
which can be developed as a result of 
patent protection will not be easily 
available to the public.

Again, Sir, in this clause, importa­
tion is provided. How is importation 
going to help the industry in the 
country? On the one hand, Article 83 
says that the object of compulsory 
licence is to develop indigenous 
industry, Article 48 says ‘No, you can 
import’. If importation is to be re­
sorted to, how is it going to help the 
Indian industry? If it is the intention 
of the Government to control prices 
of drugs, it has wide powers under 
the Essential Commodities Act. It 
can surely utilize the powers under 
the Essential Commodities Act rather 
than say “Because I cannot get it at 
cheap price, I want to import” . I 
would submit, Sir, that the clause of 
importation should be scrapped. Price 
control can always be affected and 
compulsory licence system should be 
adopted in place of Article 48. I 
would submit that Article 48 is highly 
unjustified and should not be there.

Article 53 makes another discrimi­
nation with regard to drug Patents in 
reducing the term of the Patent to 10 
years. My submission would be if you 
want to maintain the term of 10 
years there should be a provision for 
extension of the time of Patent in 
certain circumstances.

With regard to Articles 87 and 88— 
Licences of Bight—I would submit it 
means taking away all the rights 
conferred by the present Act. Under

the present Act certain rights have 
been given and under Article 87 all 
those rights which have already been 
comer red are taken away. Such a 
provision, I would submit, is bad in 
law. Your existing Act has provided 
statutory rights and if the patents 
h&ve been granted under the existing 
Act under what law can those rights 
be now disturbed by the present 
Bill? Is it democratic? Is it constitu­
tional that you have given rights to 
a certain person and then you make 
another Act and say now I want to- 
take away these rights from you. 1 
would submit, Sir, that this also* 
should not only apply retrospectively. 
Then read with Articles 87 and 88 
what will it mean? Section 88 provides 
for percentage. There is an existing 
contract of higher percentage and 
Section 88 says not more than four 
per cent. Would that not be regarded 
as a breach of contract? Supposing 
there is a contract already existing 
between a patentee and an Indian 
company by which Indian company is 
paying a certain amount of royalty. 
Now, if you introduce Sections 87 and 
88 it would be a breach of contract. 
The Government cannot put an arbit­
rary royalty clause. I would submit, 
Sir, otherwise the existing collabo­
rators will say we will pack up and 
go. We are not interested in carrying 
on any more with the result that the 
existing industries will suffer and the 
further know-how which we will get 
as a result of development in other 
countries by those collaborators will 
not be available to us.

Now, Sir about drug exports. The 
export of drugs will tend to stop as 
no vnore technology will come. 
Further, Sir Sections 87 and 88 are 
not appealable to the High Court 
which, I think, is very unfair. I 
submit that Sections 87 and 88 should 
also be made appealable to the High 
Court.

I cannot critically analyse all the 
provisions because of shortage o f 
time. What I find from my know­
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ledge of the law of this country and 
of other countries is that the present 
Bill, in my humble submission, is 
framed out of the penalty clauses 
available anywnere in the world, all 
heterogenously jumbled together 
without looking into the interests of 
the country. The whole thing has a 
negative outlook as far as I can see 
and I would submit that according to 
the instances whioh I have already 
given compulsory licence system 
according to the present Act has 
worked well in the country and 
there is no reason why those sections 
should be disturbed and a large 
volume of sections relating to com­
pulsory licensing, licensing of rights 
should be introduced. What is wrong 
with the present compulsory licensing 
system. That has worked very well 
and for some time that should be 
allowed to be retained in that form. 
These are my submissions.

MR. CHAIRMAN: The technology
gao between European countries and 
Eastern countries is widening inspite 
of good patent law there. In India 
how can you know that that techno­
logy gan will not be there if you have 
>rtore liberal patent law.

SHRI DAVAR: If we have to im- 
nrove industrial develoment we 
have to be liberal in our patents 
oolicy.

MR. CHAIRMAN: How is it in
England inspite of having a com- 
i>a»*ativelv liberal natent law th* gap 
In-between the teehnoln«?v of England 
<md TJS.A is widening evervdav.

SHRI DAVAR: That is the economic 
factor. I would sav why is alwavs in 
danger and not dollar. England has 
lost itr? colonies.

MR. CHAIRMAN: Even in West 
Eurooenn countries the gap of tech- 
nolopv ic widening inspite of having 
a very liberal patent law.

SHRI DAVAR: This liberal patent
system is ope factor in helping the

development. But there are other, 
factors. For example, as I have 
already submitted, the amount of 
money spent on research.

The amount of money which 
American has spent on space research 
runs into billions and billions of 
dollars. For two years they carried 
on experiment. I have seen a film. 
They put a man in 450c and all his 
physical parts of the body are tested 
from outside.

The Patent System acts as a vehicle 
for development.

MR. CHAIRMAN: For the informa­
tion of the Committee you give us 4 
note indicating the manner of the 
improvement you want i.e. Patent Bill
vis-a-vis the suggestions.

SHRI DAVAR: I shall but I have 
put down a suggestion to please visit 
us.

SHRI C. C. DESAI: I have gone 
through your Memoranda on the 
subject. What really is required is to 
pick up a few more important clauses 
for amendment. If amendment is of 
the wrong type, that will be dangerous 
to the economy of the country. The 
tendency is that case will be to 
mistake wood for the trees and no 
useful purpose will be served.

SHRI DAVAR: That is why I have 
submitted that clauses 8, 13, 12, 21 and 
22 viz., test for novelty, information 
on examination of foreign for patent 
and the time for the grant of patent— 
these are the three more important 
points. The other points you can 
omit.

SHRI DESAI: You have mentioned 
that there has been development of 
drugs and pharmaceuticals with the 
existing Patent Law. You see no 
reason why the Patent Law should be 
amended or as the people would can 
it weakened. That might have 
adverse effect on the development of 
the industry and especially the drug
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and pharmaceutical industry in the 
country. Now actually all these deve­
lopments have taken place not because 
of the Patent Law in one way or the 
other but because of the economic 
factors like vast market in the 
country, good technological skill 
available in the country and people 
finding a suitable market for invest­
ment in the country. That is 
responsible for the development of 
pharmaceuticals but not this feature 
or that feature.

SHRI DAVAR: I would submit, Sir, 
as a result of the Patent system or 
Patent Law, acquisition of know-how 
for the manufacture of those drugs 
has been there. But I would say that 
all foreign companies or all Indian 
companies are not making patented 
drugs. They are making a very small 
percentage of patented drugs as com­
pared to large number of unpatented 
drugs. Why did we not have that 
technology before Independence. It is 
not a question more that of econo­
mics. I would say as a result of 
foreign pharmaceuticals industry in 
the country we have learnt a lot and 
we are still likely to learn because 
of the know-how which they have 
developed.

SHRI DESAI: Suppose I am a 
foreigner and I have certain patented 
drugs. I want to introduce it in India 
where the Patent is weak. But I 
know if I go to this country and 
invest in making that particular drug, 
using my technology, I will be able 
to make money and get good return. 
How is it that I will be prevented 
from coming in India?

SHRI DAVAR; This is controlled by 
the Government.

SHRI DESAI: By Industrial Licenc­
ing Contract. But that has nothing 
to do with the Patent Law.

SHRI DAVAR: Patent Law is a 
Part of the factor. How many Patents 
are being utilised by these people. I 
have given some of the examples.
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Let us take Johnson & Johnson. 
They are manufacturing a variety of 
products in the country, but the num. 
ber of patent is relatively insigni­
ficant

SHRI DESAI: Does it not matter 
that the Patent Law may be strong 
or weak. Is the Patent Law is very 
insignificant factor in the economy of 
the country.

SHRI DAVAR: It is not so insigni­
ficant that you can completely ignore 
it.

Y ou ' are a business man or an in. 
dustrialist. I come to you and say, 
Mr. Desai, I have got a very good 
Article. Would you kindly invest 
your money in it. You will say, all 
right, I am going to invest but how 
much return I am going to get out 
of it? Are others likely to copy?

SHRI DESAI: Can you copy from 
the patent when the technical know­
how is not associated with the patent?

SHRI DAVAR: Technical know­
how is to be given by the inventor. 
Therefore, I say patent is as import­
ant as know-how and know-how is 
as important as Patent for the deve­
lopment of industry. Patent gives 
the leads to the know-how and if I 
know that you are not going to pro­
tect my interest and pay me certain 
royalty; then you can tell me that 
you give me idea and know-how but 
I am not going to pay anything.

SHRI DESAI: What is the attitude 
of the Central Development Corpora­
tion as regards duration of contract, 
royalty, fees, etc.?

SHRI DAVAR: My information is 
that they asked for substantial royal­
ty than many of the foreign coun­
tries. They asked for a longer pe­
riod and on much more unreasonable 
terms. That is my experience of the 
National Research Development Cor­
poration.
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SHRI L. S. DA VAR: You are per­
fectly correct.

SHRI KRISHAN KANT: Really
the patent system as a matter of 
fact does not heip' it is the technical 
know-how that is important. The 
patent system as such is an insigni­
ficant thing. You told us that a 
number of companies are there which 
do not give foreign collaboration 
when the patent is lost required. It 
is the foreign know-how that is 
important. Supposing the patent 
system is scrapped. Now, in how 
many cases of foreign collaboration, 
the foreign patent was involved?

SHRI L. S. DAVAR: In all cases 
the patent was involved.

SHRI KRISHNA KANT: Mr. Men- 
derson was a great scientist of the 
United Kingdom. After visiting China, 
he gave a report that the foreign 
collaboration has really retarded the 
Indian progress, because we have be­
come too much dependent upon 
foreign know-how for our develop­
ment. He said we may have gained 
a little but ultimately we have lost 
the goal. In China, where patent 
does not matter, they have pro­
gressed further; they are spending 
more on research, rather than hav­
ing a patent system. If there was 
no patent system and if we spend 
more on research, whatever patent 
we want to buy we can buy it out­
right by paying a lump sum and then 
develop what we want to develop. 
Don’t you think that it would be a 
better system than all this patent sys­
tem and cumbersome things?

SHRI Q. S. DAVAR: I think Mr. 
Menderson has taken an extremist 
view of this, in the sense that if we 
abolish the patent system, the result 
of that will be retardation of our 
development and technical know­
how.

SHRI KRISHNA KANT: China ha* 
progressed.

SHRI G. S. DAVAR: I do not think 
one can compare one country with

another country. The conditions in
* China, the Constitution of the Gov- 
fernment of China, are all entirely 
[different from what they are in India. 
But since we have come to a certain 
stage of technical know-how, it might 
be beneficial for the interests of the 
country to see that a particular 
know-how is developed, and no 
know-how can be developed without 
giving a legal protection, and that 
legal protection is provided by the 
patent.

SHRI KRISHNA KANT: Do you 
know that Dr. Kothari once said that 
for underdeveloped countries it is 
better that they do not have a patent 
system till they reach a certain stage 
of development? I do not think 
India is a country which has deve­
loped to that stage where a patent 
system could be of help. For under­
developed countries in India and 
Africa, it would tie better if you do 
not have a patent system. We must 
utilise whatever we can and buy up 
the' Know-how and they can sell it 
on payment only. For the next 20 
years, if we do not have a patent law 
and buy up the know-how from the 
developed countries and face the 
challenge, I think that we may be 
able to do better than what we have 
done up to now.

SHRI G. S. DAVAR: As regards 
the question about abolishing the 
patent system because we are still an 
underdeveloped country, I think that 
might have been the state of affairs 
in 1950 or 1953, but our technical 
know-how haa developed to a certain 
extent now, where we have come to 
a stage where we are exporting the 
know-how. So, we cannot classify 
ourselves as an under-developed 
country with regard to know-how at 
present. We have come to a stage 
where we are a developing country 
as far as know-how is concerned, and 
if we still want to acquire more 
further developed know-how, I do 
not think that any owner would be 
ready to part with his know-how 
without giving a certain guarantee 
that hia know-how will be protected.
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pay a lump sum and get the patent 
here in India, it is a case of priori­
ties, and whatever technical know­
ledge is available in the rest of the 
world we pay for them. They will 
not give us free. And then we may 
utilise that, rather than having colla­
boration. Some companies Have two 
or three collaborators for the same 
process. This is one way by which 
foreign exchange is drained away. 
We can, therefore, buy up the patent 
outright and then develop. Japan 
was doing so earlier.

SHRI L. S. DAVAR: Know-how is 
not taxed.

SHRI KRISHAN KANT: I agree
that we may put in more money for 
research and put our scientists on 
the job, but instead of having foreign 
collaboration by which they can con­
trol our economy and industry, we 
can buy outright whatever we can 
get. There should be a central agen­
cy in the Government of India to 
decide and we buy a particular know­
how, and then further modifications 
can be done in our country, suited to 
our genius and requirements. It 
would be better than anybody else 
continuing to control our economy.

SHRI L. S. DAVAR: If you are a 
businessman and you buy the know­
how for a particular price from a 
package know-how, both patented 
and unpatented, would you like others 
to copy after having invested money 
in it?

SHRI KRISHAN KANT: It is a
question to be decided by our nation­
al policy when we decide the deve­
lopment of our industries for which 
we want the technical know-how. 
Government is not going to have in­
dustries all over. Private industries 
can take that know-how.

SHRI L.S. DAVAR: Other private 
industries may also come in.

SHRI KRISHNA KANT: The mar­
ket in India is so big that you can 
have two companies.

SHRI G. S. DAVAR: Is the hon. 
Member suggesting that the Govern­
ment should become a central agency 
for buying the know-how and distri­
bute it thereafter?

SHRI KRISHAN KANT: Yes.

SHRI G. S. DAVAR: Repetition, as 
far as industry is concerned, is good 
and it creates a healthy competition.

SHRI KRISHNA KANT: That is 
true if we develop our Indian know­
how. But as far as foreign patents 
are concerned, we can develop and 
later on bring them to our country. 
There, competition may not be there. 
When more research is made, there 
may be local competition rather than 
foreign competition when two or 
three foreign companies control our 
economy and join a cartel.

SHRI G. S. DAVAR: That can be 
checked by having a licensing autho­
rity.

MR. CHAIRMAN: So, you do not 
agree to the proposition propounded 
by Shri Krishan Kant.

SHRI L. S. DAVAR: Not directly.

SHRI KRISHAN KANT: I refer to 
clause 53 of the Bill. Suppose a parti­
cular patent is given in this country. 
That company or person is able to 
import that product produced by that 
patent. It is indirectly a process 
patent as well as a product patent. 
It is not merely a process patent but 
a product patent; the former is more 
harmful to the country. This pro­
duct patent will not be harmful to 
the country.

SHRI G. S. DAVAR: The answer 
is, the product is dependent on a 
particular process. Anyone can manu­
facture the same product through 
another process,—

SHRI KRISHAN KANT: Supposing 
a United Kingdom patent or the 
USA patent is being utilised in Italy, 
and they have filed a patent in India
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also, we cannot get that product from 
anywhere else We may get it cheap­
er from Italy rather than getting a 
patent that way. This clause is a 
retrograde step for our economy and 
for our industry.

SHRI G. S. DAVAR: That is
allowed only with regard to the 
patented process as such. But if 
there is no patented process for the 
same product, you can import it.

SHRI KRISHAN KANT: When a
patent is held by a foreign company, 
we will be bound down by them. We 
will not be free to import that pro­
duct from another country where it 
is produced cheaper. So, this is a 
retrogade step.

SHRI L. S. DAVAR: Importation 
is not the only thing we are interest­
ed in. Importation does not help the 
development of our country. If we 
are going to resort to importation, 
we might import even foodstuffs.

SHRI KRISHAN KANT: In the
case I mentioned the foreign com­
pany may file a patent in our coun­
try but would not manufacture the 
product here for ten years. We are 
at their mercy.

SHRI L. S. DAVAR: You can ask 
for a compulsory licence.

SHRI KRISHNA KANT: Compul­
sory licence does not help us to get 
the know-how which is more im­
portant. The simple act of filing a 
patent by a foreign company is re­
tarding our production. So, why not 
import that product from another 
country where it is cheaper?

SHRI L. S. DAVAR: Importation is 
not the remedy for that. I would 
rather pay and buy the know-how 
and patent to set up another factory 
in this country rather than import 
it merely because that article is not 
being manufactured in this country.

SHRI KRISHAN KANT: Suppose
a foreign company has filed a patent 
in India. Till that company, or its

collaborators in1 India, manufactures 
that in this country we cannot im­
port that. In order to strangulate 
us, that company may not like to 
manufacture it in our country for ten 
years. We will be bound down by 
that. Even if we want to manufac­
ture or import, we cannot do it be­
cause of the filing of this patent by 
that company.

MR. CHAIRMAN: I think the hon. 
Member and the witness are entering 
into a hypothetical argument. Let us 
take a concrete case.

SHRI L. S. DAVAR: According to 
the existing practice in India claims 
for product patent per se are not 
allowed; claims are allowed for the 
product manufactured according to 
the process. Anybody else can take 
another process for manufacturing the 
same product without the danger of 
infringing the process claim.

SHRI KRISHAN KANT: I agree.
The point is very clear. This clause 
can be used by advanced and deve­
loped countries like America and 
Russia but not by an under-developed 
country like India.

SHRI L, S. DAVAR: Let us not
call ourselves under-developed.

SHRI KRISHAN KANT: We must 
pass a law which can be used for the 
development of our country now and 
in future. This clause (5) can be 
used only by countries like America 
or Russia in order to starve our prog­
ress. Suppose a company in such an 
advanced country files a patent in 

' India for its product but does not 
produce it here. Then, being in a 
position not to manufacture it or 
import it, our progress will b$, retard­
ed. In order to avoid this, will it not 
be better that the whole clause should 
be removed and have only process 
patent and not product patent?

MR. CHAIRMAN: In other words, 
would you be satisfied with process 
patent only or you want patent for 
products also?
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SHRI L. S. DAVAR: I would say
that a product should be patented or 
covered according to the process dis­
closed in the specification. Otherwise, 
what will be the meaning of having 
a process patent. It is like a party in 
England. A man sitting across the 
channel will manufacture and send it 
to England. This has been the law in 
England. What is the use of a process 
patent without the product covered by 
that process? There is no sense in 
such a patent.

SHRI KRISHAN KANT: You are
talking of England which is a deve­
loped country.

SHRI L. S. DAVAR: I am talking
of the law.

SHRI KRISHAN KANT: Suppose
we make a provision that the life of 
the patent will be only five years 
after that anybody could utilize it? 
What would be your reaction? The 
modern scientific knowledge is in­
creasing so fast that in five years
new products will come in.

SHRI L. S. DAVAR: In some
countries—Italy for instance—if the 
patent is not exploited for three years 
anybody can go and ask for a licence. 
But, then, I would say that let us not 
take the examples of countries which 
are technologically developed. As we
are still technologically not deve­
loped, we need assistance of the 
patentees who can provide us tech­
nology. Therefore, compulsory licens­
ing system is useful. By compulsory 
licensing we can negotiate not only 
for the patent, which will help us in 
setting up an industry and looking 
after our capital, but we can also get 
technology which has been developed 
by them by the same patentee. There­
fore, what you have suggested is not 
the solution to the problem. I would 
say that the existing provision of 
compulsory licensing has proved suc­
cessful.

SHRI KRISHAN KANT: How
much has been utilized?

SHRI L. S. DAVAR: That is
because of lack of know-how.

SHRI KRISHAN KANT: Suppose
the patent lapses after five years?

SHRI L. S. DAVAR: I will give
you a concrete case. In 1901 I was 
asked to negotiate a licence for a 
cetrain patent in India. I asked the 
client “why not a compulsory 
licence?”. He said “I am not interest­
ed in a compulsory licence; I want the 
know-how; I want products of proper 
quality; I do not want my company 
to make bricks where my whole fur­
nace will fail.” Then I asked ‘‘how 
much shall I negotiate? 5 per cent?” 
He said “No; they want 15 per cent; 
give them 15 per cent” and the Gov­
ernment of India allowed it. So, you 
cannot make general rules in this 
matter, so long as we have to depend 
on foreign technology. Therefore, let 
us take the concrete examples of the 
various companies, what they are 
doing. We are interested in develop­
ing our industries and making our 
country strong. Why are Germany, 
America or Japan so strong? Because 
of the industry based on technology 
they have developed.

SHRI KRISHAN KANT: You are
mixing the issue. We know that in 
those countries the patents are held 
for a period of 15 to 20 years. Then 
I come to another point. Do you know 
that some of the patents filed by the 
national laboratories are mere copy 
and imitation of the foreign patents 
which are not filed in this country? 
If research is done in this way, we 
will not be adding to our knowledge; 
it will be mere repetition which is 
useless.

SHRI L. S. DAVAR: I will answer
this question by saying that it is 
better to develop a known technology 
of another country.

MR. CHAIRMAN: Here the question 
is limited to research.

SHRI L. S. DAVAR: I would say
that you should grant a patent for it, 
because if it is new to this country
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and somebody is prepared to take it 
up. It Is good because it starts a new 
industry.

SHBI KRISHAN KANT: You will
find that many of the patents filed by 
the national laboratories are just imi­
tations of foreign patents yet to be 
filed in our country. They have done 
very little work. They have only 
increased the number of patents. In 
order to avoid this, the provision 
which has been made in this Bill is 
very salutary. But, before we apply 
it, proper machinery may be created 
and the patent office should be put on 
a proper footing.

MR. CHAIRMAN: I think, you have 
already answered that question.

SHRI L. S. DAVAR: Yes, I have
already answered it.

SHRI SRINIBAS MISRA: You have 
already stated that you do not approve 
of world-wide search. Is it your opi­
nion that world-wide search or anti­
cipation elsewhere in the world will 
also not constitute a defence or 
ground for revocation?

SHRI L. S. DAVAR: I would say
that world-wide search should not be 
a ground for revocation.

SHRI SRINIBAS MISRA: Nor for
opposition.

SHRI L. S. DAVAR: No, Sir.
SHRI SRINIBAS MISRA: Nor as

defence in a suit for infringement.
SHRI L. S. DAVAR: No, Sir. I am 

against the word “elsewhere” wher­
ever it occurs in the Bill.

SHRI SRINIBAS MISRA: In your 
memorandum you have stated about 
clause 25: —

“We feel that although the pre­
sent provisions are satisfactory, it 
is necessary to add another ground 
viz. ‘does the alleged invention 
involve an inventive stepV*

So, in your memorandum you hfcve 
approved oil publication in India and 
elsewhere in any document as a valid 
ground for opposition. How do you 
change your view now7 

SHRI L. S. DAVAR: I have sup­
plemented my views.

SHRI SRINIBAS MISRA: You have 
not changed your views.

SHRI L. S. DAVAR: No, I have not 
changed it.

SHRI SRINIBAS MISRA: Some
inventors are worried that if the 
period of the patent is reduced it 
would harm them. Somehow we can­
not understand this because technical 
know-how is not a part of the patent 
and whether we grant them a patent 
or not their technical know-how is 
kept to themselves. Will you please 
explain how the patentees are so much 
worried about it because you may be 
knowing the psychology of the 
patentees being in that field?

SHRI L. S. DAVAR: The psycho­
logy is that the patentees want to 
recover, naturally, as much as they 
possibly can for a new innovation 
which they make, which has helped 
not only the industry but also in the 
setting up of a new industry in the 
country. What generally happens is 
that the patentee joins as a director or 
as a partner bringing in his patent 
and his know-how and gets say 25 or 
30 per cent shares in the company in 
lieu of the rights which he has given 
to the company. Therefore, he is 
interested in seeing that the life of 
the patent is sufficiently prolonged.

SHRI SRINIBAS MISRA: My
question was different. As you know, 
technical know-how is not transferred 
with the patent specifications. When 
it is not transferred, why are inven­
tors worried because nobody can work 
out the patent without the know­
how?

SHRI L. S. DAVAR: I will answer 
it by giving an example because that 
will be most illustrative. There was 
a company in Calcutta which was 
manufacturing insulating boards and 
there was a patent involved in it* 
One businessman put in about Rs. 20 
lakhs and set up an industry. After 
it had gone on for five years, some 
workman or forman got out of it and 
tried to set up something similar 
because he know the know-how now. 
But he could not do it because it was 
covered by a patent. If that protec­
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tion by a patent had not been there, 
that industry would have suffered 
because the know-how had become 
open, the foreman went out and asked 
a higher salary from another man to 
set up a competitive industry. It is 
for this reason that , although the 
know-how is different from the patent, 
the know-how becomes known once 
a patent is exploited. There is no 
protection for the know-how.

SHRI SRINIBAS MISRA: You have 
also given it as a reason for the con­
tinuation of the patent law that even 
after the expiry of some patents the 
Indian technical know-how is not so 
much developed as to work those 
processes here. If that is so, why are 
they afraid that if the period of the 
patent is shortened it will be worked 
out?

SHRI L. S. DAVAK: It is not that 
all patents cannot be worked. There 
are some which can be worked while 
there are others which cannot be 
worked; sot we cannot make a general 
statement in these matters. After all. 
what are inventions? They are im­
provements of a known art or new 
innovations or improvements or modi­
fications in an existing article. There­
fore we cannot say that the same 
general rule will apply to all cases. 
For example, if I have a telephone 
industry already working in this coun­
try, I can work out a patent because 
I am already manufacturing those 
articles.

SHRI SRINIBAS MISRA: According 
to you, imported inventions should 
also be patented in India.

SHRI L. S. DAVAR: Yes, Sir, be­
cause it helps our industry. Again, I 
will illustrate by giving a concrete 
example. In 1933 lustre bangles 
which ladies wear were being import­
ed from Czechoslovakia at Rs. 5 a 
gross. Then, one gentleman, by the 
name of Shri Mehta, went to Japan, 
got hold of the process, came to India 
and made an application for the new 
process which he had imported. Ho 
invested about Rs. 5 lakhs in setting 
up a new plant. Now, if there was no 
patent protection, would this man

have set up a new industry in the 
country? Therefore, importation of 
patents for a developing country is 
very important. I can give you seve­
ral other instances where new indust­
ries have been set up only because 
one goes abroad—an Indian by and 
large is a very vigilant person—looks 
up various industries and finds some­
thing very good. He adopts it and 
sets up a new company by investing 
Rs. 20 lakhs or Rs. 25 lakhs. Until 
and unless he is protected for what 
he has imported, how )s ha going to 
set up a new industry in the country? 
I will give him credit for finding out 
a process or a machine which is going 
to be useful for the development of 
our industry in the country.

SHRI SRINIBAS MISRA: Are you 
aware that the system of importation 
patent has been discontinued in 
England since long ago and that the 
Ayyangar Commission has also given 
its opinion against it?

SHRI L. S. DAVAR: I think, it is 
still allowed.

SHRI SHINIBAS MISRA: England 
is now allowing importation patent. 
Of course, that is a matter of informa­
tion.

SHRI L. S. DAVAR: What I am 
talking about importation is that I go 
abroad and bring back an invention, a 
new process or a new machine. That 
should be allowed to be covered by a 
patent.

SHRI SRINIBAS MISRA: If I go 
abroad and bring a new process for 
the first time in India, shall I be entit­
led to have a patent?

SHRI L. S. DAVAR: Yes, because 
it helps the industry in our country.

SHRI SRINIBAS MISRA: In
England, somebody sent some letter 
or communication and got the process 
and he applied for a patent to the 
Patent Office in England and that 
patent was challenged. They have 
stopped that sort of importation 
patent. Here, simply by sending 
letters and importing process by mail 
orders, can we get a patent that way?
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SHRI L. S. DAVAR: I am talking of 
a general principle as to whether 
an invention not known in this coun­
try but known elsewhere should be 
protected or not. Supposing there is 
no industry in this country based on 
a particular process, if Mr. ‘A ’ goes 
abroad or otherwise acquires the 
know-how and is able to set up an 
industry in the country, he should be 
protected. He is not going to invest 
money until and unless he is protect­
ed. Secondly, by virtue of his invest­
ment, he is setting up a new industry 
and providing employment in this 
country. That will also generate fur­
ther know-how and, at the sametime, 
will stop import of some materials.

SHRI SRINIBAS MISRA: But, in
principle, it does not involve any 
invention. Simple importation is no 
invention.

MR. CHAIRMAN: He is putting the 
case from the point of view of econo­
mic growth.

SHRI L. S. DAVAR: I agree. I 
would say, for sometime to come, we 
should allow it.

SHRI SRINIBAS MISRA: You have 
taken exception to clause 48. Will 
your objection be met if the machi­
nery is provided for assessing the com­
pensation payable to the patentee?

SHRI L. S. DAVAR: Yes. But indis­
criminate licensing or importation 
should not be allowed.

SHRI SRINIBAS MISRA: That is 
an executive affair of the Govern­
ment. Then, clause 53(2), according 
to you, is unconstitutional. What are 
your reasons? Is it not a reasonable 
classification?

SHRI Lm S. DAVAR: You may keep 
the period to 10 years and provide for 
extensions in cretain circumstances.

MR. CHAIRMAN: Your objection on 
the constitutionality goes.

SHRI L. S. DAVAR: So much heat 
has been generated on this subject 
that I do not think my submissions 
are going to be of much help. You 
may call it a compromise. Let the 
period be 10 years. You can make a 
provision for extension in the event

of certain circumstances justifying the 
extension. You can leave that to the 
Health Ministry or to the Controller 
or any other authority.

SHRI SRINIBAS MISRA: You have 
taken a constitutional objection. Is it 
not a reasonable classification?

SHRI L. S. DAVAR: It is not. On 
equity, that is not correct. The whole 
thing is bad as far as discriminatory 
clauses are concerned.

SHRI SRINIBAS MISRA: I cannot 
understand when you say that the 
existing industries will suffer if these 
two clauses are adopted, that is, 
clauses 87 and 88. The existing in­
dustries are already in the field. 
Clauses 87 and 88 only make a classifi­
cation regarding food, medicines and 
other things and 4 per cent royalty.

SHRI L. S. DAVAR: If you read 
clause 87 with clause 88, it puts a 
limit of 4 per cent maximum royalty. 
Supposing I have entered into an 
agreement with a company that I am 
going to charge 10 per cent and the 
Government has approved of the 
agreements, particularly, in regard to 
payment of royalties which are appro­
ved by the Reserve Bank—and then 
if you say that the royalty should be 
less than 4 per cent, would that not 
be a breach of contract?

SHRI SRINIBAS MISRA: Will it 
meet your objection if some machinery 
is provided for assessing the compen­
sation?

SHRI L. S. DAVAR: No, Sir, I
would say, don’t touch the existing 
patents. There should be no retros­
pective effect. It should be in relation 
to patents to be granted after the Bill 
is passed.

SHRI SRINIBAS MISRA: I am put­
ting a hypothetical case. Supposing 
Parliament wants to adopt the clause 
as it is, can the constitutional objec­
tion be satisfied if a machinery is pro­
vided to assess the compensation to be 
payable to the patentee?

SHRI L. S. DAVAR: It is a ques­
tion of equity; it may be provided.

MR. CHAIRMAN: We have the laws 
notwithstanding any contract to the
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contrary. What you say is not just 
a legal objection. But it is a ques­
tion of equity.

SHRI 1* S. DAVAR: It is a ques­
tion of equity and, of course, that 
comes under law, whether it is equit­
able or not.

SHRI SRINIBAS MISRA: Why do 
you say that the date of patent 
should be the date of the grant of 
the patent? Why not ‘the date of 
publication’?

SHRI L. S. DAVAR: As I have al­
ready said, no time-limit is given in 
the proposed Bill for the time of the 
grant of patent; it depends upon the 
sweet choice of the patent office; they 
may take even four or five years; so, 
that period will be lbst . . .

SHRI SRINIBAS MISRA: What does 
the present Bill provide for? Is it 
‘date of publication’?

SHRI L. S. DAVAR: It is ‘from
the date of filing of complete speci­
fications’.

SHRI SRINIBAS MISRA: Don’t you 
think that it has a reference to the 
date of priority sought to be fixed 
by this Bill?

SHRI L. S. DAVAR: Again it is
inconsistent. The provisional speci­
fication is first filed or can be filed 
which bears an earlier date. I would 
say; don’t disturb the existing sys­
tem. There is no harm if we stick 
to our existing practice of starting 
the term of the patent from the date 
of filing the provisional or complete 
specifications as the case may be.

SHRI 'SRINIBAS MISRA: Suppose, 
the clause is changed to a ten-year 
period from the date of sealing. What 
will be your comments?

SHRI L. S. DAVAR: I would agree, 
because that will give 15 to 16 years.

SHRI SRINIBAS MISRA: You
have made certain observation* re­
garding the government’s right to 
make use of patents. They are in line 
with the British Act or the Ameri­
can Act.

SHRI L. S. DAVAR: It should be
specified under what circumstances 
the Government can exercise ab­
solute rights. If it cannot specify 
the circumstances, at any rate, as I 
have said, there should be a pro­
vision that royalty or compensation 
should be payable by the Govern­
ment if it utilises an invention. If 
the national laboratories rim toy gov­
ernment are licensing out their pa­
tents and the public has to pay, why 
should there be a discrimination here? 
Further, I would say that the gov- 
erment, in various industries and 
fields, for example in the field of 
Railways, is one of the largest buyers. 
People will not make inventions if 
they come to know that government 
is free to make use of their inventions 
without any compensation to them. 
Let the Government have the right, 
but under compulsory licencing, they 
should pay royalty which is reason­
able and make use of the invention. 
The whole idea is that we should 
stimulate inventions. Is this going 
to stimulate inventions? No.

SHRI SRINIBAS MISRA: There is 
provision for compulsory licensing 
even in our present law. Even with 
that provision, the number of appli­
cations for compulsory licence is very 
few.

SHRI L. S. DAVAR: This is the
case not only in India but the world 
over.

SHRI SRINIBAS MISRA: Even
if you have the compulsory licensing 
provision and also the provision for 
licence of right, do you think that 
we will be right in expecting that 
these provisions will be very sparing­
ly used?

SHRI L. S. DAVAR: As I said, let
government utilise it, but there should



226

be a provision for compensation by 
way of royalty.

MR. CHAIRMAN; In the existing 
law there is provision for compensa­
tion.

SHRI L. S. DAVAR: Yes. Section
21 provides that the government can 
use any invention or ask its contrac­
tors or agents to use the invention 
provided the terms of royalty and 
compensation are settled mutually 
between the parties; if not mutually 
settled then the Controller will set­
tle.

SHRI SRINIBAS MISRA: In War
Contracts Act in England, for ins­
tance, atomic Energy, and in Tenne­
ssee Valley law in America, there 
can provisions that the government 
can utilise patented inventions 
without payment of compensation.

SHRI L. S. DAVAR; Those are 
exceptional fields and under special 
circumstances. In the field of atomic 
energy, no patents are granted. Even 
in England, only in the event of war 
such powers can be used, only for 
defence purposes and not in the nor­
mal circumstances.

SHRI SRINIBAS MISRA: Will you 
be satisfied if the Bill makes some 
provision for emergent circumstances 
in which government can make_uae 
of it without payment of compensa­
tion? .

SHRI L. S. DAVAR: Subject of
course, to appeal in the High Court 
We do not want to give arbitrary po­
wers to the government.

SHRr SRINIBAS MISRA: Please
refer to Clause 116 . . .

SHRI L. S. DAVAR: Sections 87
and 88 are missing.

SHRI SRINIBAS MISRA: They can 
be added. Please see sub-clause (2) 
of Clause 116, line 34. There, you can 
say Sections 86 to 89'. That will in­
clude sections 87 and 88. If this is 
done, then, I think, your objection 
will be satisfied.

SHRI L. S. DAVAR: Yes, I would
also include section 48.

MR. CHAIRMAN: Are you in fa­
vour of having Branch offices for our 
patent office?

SHRI L. S. DAVAR: No, Sir; I am 
not in favour. I would leave the rea­
sons for not recommending that, and 
also the memorandum about interna­
tional convention.

MR. CHAIRMAN: I was going to
ask about that. About India becom­
ing a member of the Paris Conven­
tion, what do you feel?

SHRI L. S. DAVAR: I have been
advocating for that since 1956. Gov­
ernment had appointed a Deputy (Sec­
retary to look into this question, but 
once he was shifted from that job, 
the matter was forgotten. I would 
say that, at the present moment, it 
is very necessary because we are 
finding a lot of difficulty. For exam­
ple, we are now engaged in exports 
abroad and we have been asked to 
file trade mark applications; when we 
go to the USA or Belgium to file 
the trade mark applications, they say, 
‘Sorry; you cannot do because yeu 
are not a member of the Conven­
tion’. I am taking a hypothetical case. 
Suppose we export 2,000 cases of 
whisky to USA and at that end some 
owner of fct trade mark finds that I 
am selling under the same trade mark 
as o f a US party. He will theta stop 
my goods at the customs and send 
them back. The same thing applies 
to Belgium. I cannot register my 
trade mark there.

MR. CHAIRMAN: Have you pre­
pared some paper on this?

SHRI L. S. DAVAR: Yes, I am sub­
mitting these to you.

MR. CHAIRMAN: We are glad that 
you were with us and we are grate­
ful to you for giving your experience.

SHRI L. S. DAVAR; The privilege 
has been mlhe. Tou wanted me to
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give you a mote oa the working of 
the patent office. I hope you will give 
me some time.

MR. CHAIRMAN: Certainly. When 
it is ready, you can send us 60 copies 
thereof.

(The Witness then withdrew)

.Besto bell India Frivate Ltd., 
Calcutta

Spokesman:
SHRI S. B. Mehra, Director.

(The witness was called in and he 
took his seat)

MR. CHAIRMAN; We have got your 
memorandum and it has been distri­
buted to the members. What are the 
specific paints on which you want to 
lay special emphasis?

SHRI MEHRA: Whatever I would 
like to say would be not at all as a 
professional man. Mine is purely a 
viewpoint on how this measure affects 
the industry.

As stated in the Memorandum, the 
relevant sub-clauses with which I am 
concerned are sub-clauses (e) and (f) 
of Clause 64 (1).

Now I would take our own particu­
lar case and try to elaborate on that. 
We are putting up a plant for the 
manufacture of mineral wool and 
before we decided to take up this 
venture, we took legal opinion and 
tried to find out the patent positicAi 
with regard to the plan and the pro­
cesses that would be involved in the 
operation of this plant. The patent 
attorneys advised us that the plant 
and method that was to be 
used is likely to infringe cer­
tain patents. But they said that 
the patents in question would be 
invalidated on the ground of prior 
knowledge of the process and the 
apparatus as was available in foreign 
literature prior to the taking of those 
patents. On that basis, we went ahead 
and put the plant up. The Act of 1911 
provided that any new invention 
would be deemed as such if it was 
not publicly known or used In India. 
This was subsequently amended in 
1939 and it brought under its pur­
view any literature that was available

even outside India. Since then this 
has been the position and if there was 
any information in foreign literature 
on the process or plant on which a 
patent had been taken, then on that 
basis also it was likely to be invali­
dated. This was, of course, further 
borne out by High Court rulings that 
have been given on this particular 
issue.

What I have suggested is that these 
two particular clauses should really 
be deleted because these would 
amount to giving the particular paten­
tees protection which they do not 
enjoy at present and which was deli­
berately take î away from them in 
1939. This protection will not be 
extended to patentees in respect of 
patents granted after the proposed Act 
comes into force. This would endan­
ger the position of people who have 
taken the risk of putting up a plant on 
the understanding that such patents 
as they exist today would be auto­
matically invalidated if there was 
information available on the subject 
in foreign literature. It will also pre­
judice the rights of people who have 
already cases pending in courts on the 
subject on this basis. It is for these 
reasons that we would plead that 
these particular sub-clauses (e) and 
(f) should be deleted.

SHRI SRINIBAS MISRA: Please 
look at Clause 64. That is only with 
regard to revocation process. Is that 
correct?

SHRI MEHRA: That is correct.
SHRI SRINIBAS MISRA; This 

could only be a counter-claim in a 
suit for infringement.

SHRI MEHRA: Yes.
SHRI SRINIBAS MISRA: How do 

you say that the patentee had no such 
right under the old Act?

SHRI MEHRA: There was a case
on this subject and it was ruled that 
the words “in India” did not appear 
in clause (e), sub-section (1) of sec­
tion 26 of the Act. So, for the pur­
poses of that Act even knowledge out­
side India is relevant That was
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bortie out by an Allahabad High Court 
ruling. *

SHRl SRINIBAS MISRA: Your
objection will be met if it is said that 
the old law will prevail in respect of 
licences c/r patents granted before the 
commencement of the present Bill 
when it becomes an Act.

SHRI MEHRA: That meaYis, the
future ones you will allow on the new 
basis. That is also unfair.

SHRI SRINIBAS MISRA: That
Will be the general law afterwards 
but regarding patents granted under 
the 1911 Act, the proceedings and 
revocation etc. will be treated as if 
this law was not passed. Will it meet 
your objection?

SHRI MEHRA: I do not think so.
As I said to begin with, I am not a 
patent attorney nor am I a legal 
adviser. I can only tell you how it 
would affect ahy industry or indus­
trialist or a man who takes up a 
patent. If information is available in 
foreign literature on a particular sub­
ject, jou  should not be able to draw 
a patent of that here either with ret­
rospective effect or in future.

SHRI SRINIBAS MISRA: According 
to the advice of your attorney or law­
yer, the present law is that whatever 
is published outside India is not 
patentable; publication in India or 
elsewhere is sufficient defence in an 
infringement action. If you save this 
in respect of patents granted brfore 
the date of commencement of the pre­
sent Bill when it becomes an Act, 
they will be treated as if this law 
was not passed.

SHRI MEHRA: I am saying that
for the future also it should be so.

SHRI SRINIBAS MISRA: One can
understand it in a special case but you 
are now trying to say that “else­

where” should be omitted for future 
patents also. That is what the Ayyan- 
gar Commission has advised and that 
is what England has done and most 
of the countries have followed. There 
must be publication outside and must 
be anticipation in India. We can 
only have a saving clause for the pur­
pose of such cases.

MR. CHAIRMAN: That we shall
examine. Thank you, Shri Mehra.

The Committee then adjourned 
at fifteen of the clock .

W it n e s s

Dr. K. A. Hamied, CIPLA, Bombay

(The Witness was called in and he 
look his seat)

MR. CHAIRMAN: Welcome Dr. 
Hamied.

DR. HAMIED: I have here a re­
cord from a book written by Pandit 
Nehru where he says:

“Russia thus interests us because 
it may help us to find some solution 
for the great problems which face 
the world today. It interests us 
specially because conditions there 
have not been and are not even now 
very dissimilar to conditions in 
India. Both are vast agricultural 
countries with only the beginnings 
of industrialisation and both have 
to face poverty and illiteracy. If 
Russia finds a satisfactory solution 

for this our work in India is made 
easier.”

I am basically against any restric­
tions imposed on an under-developed 
country, which interfere with free and 
rapid development of industries and 
scientific research. The Patents Bill, 
in ’any form or shape does put such 
restrictions and for this reason, Japan 
in its early stages as an under­
developed country and also Russia, 
did not allow any patents to be taken 
in their countries at the time.

wh^f .need for Patents L*w arose 
when inventions and discoveries in 
one developed country were used
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without any restriction by another 
developed country. Ultimately, the 
representatives of developed countries 
met together and agreed between 
themselves that there should be some 
law for protecting the inventions and 
discoveries of one advanced country 
against the other. This agreement led 
to the International Patent Law. The 
Patent Law is, therefore, essentially 
a reciprocal law, helping and protect­
ing one developed country against an­
other. For example, the patents held 
by the United States in Germany in a 
particular year were 2,679 and patents 
held by Germany in U.S.A. were 4,175. 
Patents held by U.S.A. in Canada were
14,000 while patents held £y Canadians 
in U.S.A. were 600. I do not know the 
figures of patents held by UJC, in the 
United States and by U.S.A. in U.K. 
India being far behind in scientific 
achievements than all these highly 
developed countries, has today hardly 
any ptatent working in U.S.A. or other 
advanced countries. The Patents Law 
in India, therefore, in any form or 
shape, is a one-way traffic, which gives 
protection to foreign interests in an 
under-developed country like ours. 
Our scientists start research for pro­
ducing any particular chemidal or 
drug and find that the process is 
patented. They take up another pro­
cess and find that also patented. In 
this frustration, our scientists are 
hampered at every step.

Japfen and Russia are shining exam­
ples of technical, scientific and indus­
trial development' without letting any 
foreigners to come and settle and start 
gigantic concerns in Russia. There is 
no foreigner today in Russia nor 
foreign patents working in Russia and 
Russia is today, in scientific and tech­
nical development, equal to if not 
more, than U.S.A. Unfortunately we 
have not followed the same method 
as was followed by the Russian Gov­
ernment. We have allowed foreign 
interests to come and settle down 
permanently in our country, which 5s 
gradually bringing our country under 
foreign domination.

This, however, is my personal point 
of view, which is unfortunately not 
shared by the Government of India. 
Much as I would, I cannot help it. 
The Patents Amendment Bill is now 
before the Parliament and my perso­
nal view against the entire Bill, 
therefore, does not count. This 
being the case, I would like to ex­
press my opinion on some of the 
clauses of the Bill.

Section 47(1): This section gives
exclusive right to the patentee, his 
agents or licensees to make use, exer­
cise, sell or distribute such articles or 
substances in India.

Section 47(1) (b) is a repetition of 
the same, but for a process of manu­
facturing an article or substance. 
The last line of the clause says: “of 
using or selling in India, articles or 
substances made by such process” . 
This clause gives exclusive light to 
the Patentee to import the article or 
substance for which he has patented 
the process, but not actually is using 
the process to manufacture the arti­
cle or substance in India. The num­
ber of patents in the Drug and 
Pharmaceutical Industry, held by 
foreign companies till 1957 were 
1,344. Today, after 12 years, the 
number would be not less than 2,500.
So far as my information goes, not 
more than 1-2 per cent of the patents 
are being utilised and the rest are 
being kept in cold storage. If my 
information is wrong, I would request 
the hon’ble Chairman to ask the 
patent-holders to submit a list of 
patented processes held by them and 
how many of these are being utilis­
ed. I have with me here & number 
of catalogues of products manufac­
tured by well-known foreign pharma­
ceutical concerns. A study of these 
price-lists will show that almost 95 
per cent of the products are simple 
formulations of one substance with 
another requiring no patented P*o~ 
cesses. They are sold under proprie­
tary names of the manufacturers. 
The raw materials for these formu­
lations are being freely imported by 
the patent holders.
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The patentee, by virtue of the 
patent held by him, gets a monopoly 
in every respect, of importing and 
selling the substance. I therefore 
suggest that in Section 47(1) (b), line 
20, the words "in India” bs added 
after the word “process” . The clause 
should then read “selling in India, 
articles or substances made by such 
process in India” .

This point is very mildly referred 
to in Section (a), (b) of the Bill.

Giving a party a patent is all right, 
but it should not give that party a 
monopoly to import. You may argue 
that clause 84 provides for compul­
sory licence. But that can be done 
only after three years. Also, the 
period of three years can be extend­
ed. During these three years they 
take time to put up a plant or they 
do not even try; at the same time, 
they go on importing it for three 
years. This three-year period g^ves 
them time to import the substance, 
saying that they are putting up the 
plant, and they sell it under a trade 
name which in three years becomes 
so well-know that after three years 
even if I get a compulsory licence I 
cannot sell my product.

SHRI KRISHAN KANT: In that
case, do you suggest that the generic 
name should be used?

DR. HAMIED: Sometimes it is
so big that it cannot be used. It is 
also difficult to sell medidnes to the 
public with such big names.

SHRI OM MEHTA: What remedy
do you suggest?

DR. HAMIED; After a patent has 
been sealed the patentee should 
manufacture the product. They take 
three years to put up the plant. 
During that period no import should 
be allowed to them. If they are 
allowed imports during that period, 
then others sould 'also be allowed. 
That is the best solution. When 
they put Up the factory, nobody else 
will import it because they are manu­
facturing. Now, what happens is

that during, the three years which 
they take to put up the factory they 
enjoy a monopoly In importing.

SHRI OM MEHTA: Will it not
result in the denial of some good 
medicines to the general public for 
three years?

DR. HAMIED: In that case, you
allow import to everyone; you should 
not restrict it to one party.

Then I come to the licence of right. 
Clauses 87 and 88 make it compul­
sory for certain articles such as food, 
drugs and medicines to be endorsed 
with the words “lincence of Right” . 
Under clause 88(1), the licence of 
right entitles a person to require the 
patentee to grant him a licence for 
the purpose on such terms as has 
been mutually agreed upon. This, I 
believe, gives the person applying 
for the licence right to import the 
article under clause 95 under the 
patented process, till such time he is 
able to start the manufacture, etc. 
Now if a person wants to import 
under the licence Of right, It re­
quires permission of the Central 
Government before the Controller 
can give him the licence to import. 
They can import freely after getting 
the patent. Now the party has to 
go to the Controller and the Con­
troller sends the application to the 
Government of India and when the 
Government sanctions this, then only 
the party can import, which is a 
tedious process.

MR. CHAIRMAN: Why are you 
"interested in importing things from 
outside.

DR. HAMIED: We are not in­
terested in importing the substance 
if we are getting it here.

MR. CHAIRMAN: Why don’t
you suggest that instead of import­
ing you should be compelled to pro­
duce it? ‘

DR. HAMIED: That is what I
say: let them build the factory here;
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till then no party should be allow­
ed to import the substance or every­
one should be allowed to import it. 
Take ampecelin, a very important 
penicillin. Nobody is manufacturing 
it here. The grant of a patent and 
the establishment of a factory will 
take six years. But import licence 
has been given to my firm and other 
firms to import till such time as 
somebody starts manufacturing it. 
My point is that the patentee alone 
should not be given the monqfpoly 
of imports.

Then, the licence of right should 
not allow each and every person to 
apply for a licence of right. Now 
even a panwallah can apply for a

* licence. So, the Controller of 
Patents should have some discretion 
when applications have been received 
for licence of right to choose from 
them. The Controller should be em­
powered to examine the bona fides 
of the applicant and only if he is 
satisfied the licence Of right should 
be granted.

MR. CHAIRMAN: Should it be
incorporated in the Bill itself?

DR. HAMIED: I should think so.
SHRI OM MEHTA: Will it not

give more powers to the Controller?
DR. HAMIED: Either, do not

appoint a Controller, or appoint him 
and trust him. After all, he is a na­
tional of India and he will not do 
anything which is not in the interest 
of the country.

Regarding section 48 Of the Bill, 
which empowers the Government to 
use a patent or a patented article or 
substance and the same shall not be 
deemed to constitute an infringement 
of the rights conferred on the 
patentee, no mention is made in the 
section about the compensation to be 
given to the patentee by the govern­
ment for acquiring such rights. 
Patents are the property of the 
patentee. As no property can be 
acquired by the Government with­
out compensation, I think it Is in all 
fairness necessary that a suitable

compensation be paid to the patentee 
by the government.

Clause 88(5) limits the royalty 
payable to the patentee not to ex­
ceed 4 per cent of the net ex-factory 
sale price in bulk of the patented 
article, exclusive of taxes. This will 
reduce the net Toyalty to 2 per cent 
and that also on the net ex-factory 
price in bulk. Ther& are certain 
articles, especially food, drugs and 
medicines, which are not sold in 
bulk as in the case of chemicals and 
other raw materials. The clause, 
therefore, should be suitably altered.

Another point in connection with 
royalty is that the fixation of royaJty 
at 4 per cent does not make any dis­
tinction between a patented process 
of one article or substance or another 
article or substance. For example, 
there are patents for cosmetics such 
as lipsticks and face creams or some 
similar articles and substances, where 
the royalty may be 4 per cent. But 
there are patents which are for very 
important articles or substances, the 
processes for which have taken a 
number of years for research and at 
enormous costs. It will not be fair 
to limit the royalty for both the 
patented processes at the same level. 
The Controller of Patents should be 
given power to determine the 
royalty, between certain limits, 
depending on the nature, the im­
portance, time and money spent on 
evolving the patent.

SHRI KRISHAN KANT: What
limit would you suggest?

DR. HAMIED: I cannot suggest
anything.

As regards Sections 99 and 100, the 
acquiring of patents by Government 
should be limited to such cases only, 
where the Government wishes to 
utilise the patents in the interest of 
State organisations such as hospitals, 
dispensaries, Defence Medical Stores, 
or in urgent Public interest, provid­
ed that such patents ®re worked ex­
clusively under Government control.
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As regards Section 116, in my 

opinion, an appeal against the order 
of the Controller should lie in the 
first instance with the executive 
authority of the Central Govern­
ment, but the party concerned should 
have the right to appeal before the 
High Court or the Supreme Court as 
the case may be. [Also see Appendix 
at page 245 containing the revers­
ed views of the witness on this point],

MR. CHAIRMAN: I have gone
through your memorandum submitted 
to the last Committee and I should 
say there is a vast improvement on 
what you submitted previously. We 
have agreed to many of the objec­
tions raised by persons who are in 
favour of having a liberal patent 
law. Now, I would like to ask is on 
one point regarding ‘royalty*. You 
said that some flexibility should be 
left to the Controller of Patents to 
fix up the royalty. Can you spell 
out your idea about the margin 
which should be allowed. What are 
the factors that should be taken into 
consideration in determining the 
royalty or whether you would like 
some sort of machinery to be set-up 
to help the Patents Officer.

DR. HAMIED: You cannot give
arbitrary power to the machinery. 
The machinery should also be guid­
ed by some limits of royalty. It should 
depend on the time and money spent 
on the patent and the importance of 
the patent. People are taking 
patents for tooth paste these days.

SHRI KRISHAN KANT: What
limit you would suggest?

DR. HAMIED: It should be 4 to
8 per cent.

MR. CHAIRMAN: With regard to
pharmaceuticals originally your case 
was that because of the Patents Law 
our industry in India so far »s 
pharmaceuticals are concerned did 
not improve.

DR. HAMIED: Did not improve 
indigenously.

MR. CHAIRMAN: All the same
the broad factor remains that from 
1929—1960 till today we have im­
proved our position very much be­
cause in 1950-51 our import was 
Rs. 99 crores and in 1965-66 it came 
down to 8.7 crores. As against that 
our export also increased to a large 
extent. I feel that now you would 
reconcile that because of the patent 
the industry as such did not suffer.

DR. HAMIED: Why on account of
patents?

MR. CHAIRMAN: I want to
know whether it is because of 
patent or foreign collaboration that 
our position improved.

DR. HAMIED: A number of basic
chemicals are being made in India 
which were not being made in 1952­
53 but those are not governed by any 
patent.

MR. CHAIRMAN: So far as
pharmaceuticals and medicines are 
concerned.

DR. HAMIED: The raw-materialc
which are being made are not
covered by any patent. The list of 
chemicals which are being made in 
India is tremendous but they are not 
governed by any patent. I would 
like to know what substances are
being made by patents in India
which formerly were being imported 
and today on account of Patents Law 
have been stopped and made in India.

MR. CHAIRMAN: In your pre­
vious memorandum you stated that 
because of patents and monopolistic 
groups some of the firms succeeded in 
extracting a very high price but do 
you agree because we do not have 
the proper base for the chemicals, 
therefore, we have to pay very 
heavily for importing, these raw- 
materials.

DR. HAMIED: No. The price of
chemicals, which is the raw- 
material, should be differentiated 
from the price of medicine. The price
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of medicine in India is the lowest in
r the world. The idea of the previous 

Health Minister, Dr. Sushlla Nayyar, 
was entirely wrong on this and I 
pointed out to her.

SHRr OM MEHTA: We have the
life of the patent as 10 years. What 
is your opinion about it?

DR. HAMIED: That period
will not interfere much if the 
import monopoly is not given to the 
patentees. I am not bothered about 
the period. It may be 10 years or
15 years but the import permission 
should not be given.

MR. CHAIRMAN: So, your point 
is that it is not the period but the 
import faicilities that matter.

DR. HAMIED: Yes, Sir. Another 
point which I mentioned in my pre­
vious memorandum and which I for­
got to mention is that the chemical 
science has advanced in Europe and 
other places for the manufacture of 
certain items like Talbutumite. I 
can manufacture it by a certain pro­
cess; it can be manufactured by 
another process. Now, in these 
foreign countries—highly developed 
countries—they take a patent of all 
the conceivable processes so that 
when I give the problem to my scien­
tist in National Chemical Laboratory, 
Poona or National Drugs Research 
Institute, Lucknow he says it is 
patented.- He discovers another pro­
cess and finds that is also patented; 
he takes to another process and he is 
surprised to And that is also patented. 
So, if a manufacturer or patentee 
wants to manufacture a substance by 
a certain process, let him patent only 
that one process by which he is 
manufacturing. Now what is happen­
ing is that because of his vast scien­
tific knowledge he covers all conceiv­
able processes with the result that 
others cannot do anything, and their 
scientific research work is hampered.

SHRI R. P. KHAITAN: You said
that there is no necessity for time 
limit and you also said that the royal­
ty should be raised to 8 per cent. 
1006(E) LS—16

Why do you want both? When it is
4 per cent, you g£t more time and so 
you can make more money.

DR. HAMIED: If they transfer the 
licence to me and allow me to manu­
facture under the compulsory licence 
or licence of right, then it should 
depend on the kind of licence they 
are giving to me. If it is a difficult 
one, the royalty should be more. The 
time-limit should also be increased. 
Otherwise, it will not be paying be­
cause it takes a long time to put up 
a factory. Now the foreign factories 
are using the protection period for 
imports. You can give them five 
years to put up a factory but, then, 
in the meanwhile, they should not be 
allowed to import that substance.

MR, CHAIRMAN: Once the price 
of raw materials goes down, the 
price of medicines manufactured in 
India will also be less.

SHRI OM MEHTA: But the mono­
poly will be there. So, it means more 
profits to them.

DR. HAMIED: Then you have got 
compulsory licence and licence of 
right. *

SHRI OM MEHTA: Only if they
do not manufacture it for three years.

DR. HAMIED: You should say
that if they import, then others could 
also import. Then they will produce 
it locally much quicker.

SHRI KRISHAN KANT: Clause 5
reads:

“In the case of inventions—

(a) claiming substances intended 
for. use, or capable of being 
used, as food or as medicine 
or drug, or

(b) relating to substances pre­
pared or produced by chemi­
cal processes (including al­
loys, optical glass, semi-con­
ductors and inter-metallic 
compounds),
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the patent shall be granted only in 
respect of claims for the method or 
process of manufacture and in respect 
of claims for the substances when 
produced by such method or process.”

Here there is patent not merely for 
the process but also for the product 
by that process. You said that some 
companies file patents for all the 
processes, which means both product 
and process patent. When we have 
on principle decided on patents only 
lo r  the process and not the product, 
don’t you think that the wording of 
this clause is defective and should be 
amended?

DR. HAMIED; In the suit filed 
against me the lawyers from the other 
side said that if the Italian firm is 
manufacturing Talbutamide by some 
other process, they shall withdraw 
the suit; but if my suppliers in Italy 
ate using their process—because, in 
Italy no patents are allowed—then 
they would object on the ground 
that the product is being made by 
their patented process, because they 
are holding the patent for the process. 
So, they contended that I cannot im­
port that product.

SHRI KRISHAN KANT: This will 
hinder or hamper the development of 
industry in our country. So, this 
clause needs to be amended suitably 
so that there will be only process 
patent and no product patent.

DR. HAMIED: Suppose a product 
is made by a patented process in 
Russia, which process is patented in 
India, I cannot import it.

SHRI KRISHAN KANT: My plea 
is that no product should be allowed 
to b? patented,

SHRI VEDARAMAN: In the 1965 
Bill the patent was only for the 
method of manufacture. Then the 
Joint Committee included product 
patent also. Now Shri Krishan Kant 
wants to remove product patent, re­
taining only process patent.

SHRI KRISHAN KANT: Now I
come to another aspect. Suppose we

abolish altogether patents in drugfl, 
what is the harm?

MR. CHAIRMAN: His point is
that if we did not lose anything dur­
ing the last seven years in the absence 
of patents in drugs, what is the harm 
if we get rid of it altogether? '

DR. HAMIED: I do not think it is 
possible.

SHRI KRISHAN KANT: Suppose
there is no patent law for drugs and 
pharmaceuticals. What is your 
reaction to such a proposal?

DR. HAMIED: That will raise a 
very big hue and cry but we can 
overcome that. The 3,000 patents 
which the Patent Office in Calcutta 
has granted to foreigners are not 
being used. They do not manufac­
ture anything; they are using them 
just to import.

SHRI KRISHAN KANT: To stran­
gulate our economy.

DR. HAMIED: Yes. So, why not
give them the patent and ask them 
not to import but to manufacture it 
in our country. Why raise a big cry 
by abolishing patents? Let the patent 
law continue and let them patent a 
process and manufacture the thing 
in our country. Let them not import.

SHRI KRISHAN KANT: Suppos­
ing, w e abolish patents for drugs and 
pharmaceuticals, is there any harm to 
Indian economy and industry because 
the foreigners are threatening that if 
we do not give them the patent they 
may not give us the know-how?

DR. HAMIED: What know-how are, 
they giving us today?

SHRI KRISHAN KANT: What
substance has that thTeat got?

DR. HAMIED: They have not
given us any process and technology. 
Whatever patents they are holding of 
process are used by CIBA and other 
firms. The country has not got any­
thing. The patents and process that
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m ay be there are being used by 
.firms which are there; they are not 
in my hands.

SHRI KRISHAN KANT: You mean 
to say that the subsidiaries of the 
foreign firms are using them. But, 
suppose, you abolish the patent law 
for drugs and pharmaceuticals, even 
their subsidiaries would not be able 
to use it. Do you think {fiat that is 
possible?

DR. HAMIED: Dr. B. Shah can give 
.a better opinion than me because he 
is dealing with these cases. THo not 
think there is any threat.

SHRI KRISHAN KANT: So, why
not abolish it? Let there be a holiday 
for 25 years till we develop ourselves
■fully.

MR. CHAIRMAN: In your state­
ment you have said: —

“Scientific workers in India 
do not possess the facility of 
equipment, plant and machinery 
and, above all, of enormous fin­
ances required for such type of 
research which can enable them 
to work the patents already held 
by others ”

If we abolish the patent law, how 
will you get over this difficulty?

DR. HAMIED: I need not remind 
your honour that necessity is the 
mother of invention.

SHRI KRISHAN KANT: Yes, China
has done it.

MR. CHAIRMAN: But India is not 
China.

DR. HAMIED: What about Russia? 
Today they have the sputniks, sub­
marines, tanks, nuclear equipment 
and all that. From where and how 
did they learn it? In 1918 when 
Russiia iWon independence from the 
Czar and became a Communist coun­
try, I think, Russia was far less deve­
loped than India in 1947 when we got 
our independence. There were hard­

ly any chemical and pharmaceutical 
factories in Russia. There were 
no tanks, no submarines, nothing of 
the kind. Today they have every­
thing. Do you know what they did? 
They employed a German at a very 
high salary to set up a machine tool 
factory. He came, set up the factory 
and trained some 20-30 people. Then 
he was made to sit at home and not 
allowed to go out of Russia. He was 
paid the salary but no work. The 
boys trained by him worked and 
when they found any difficulty, he 
was asked to help them When the 
whole thing was pucca, Ke was allow­
ed to go.

SHRI KRISHAN KANT: You have 
said that in Japan in the early stages 
th^y did not allow patents to be taken 
out. But I think that the patent law 
in Japan is quite old.

DR. HAMIED: After the lastJVorld 
War.

SHRI KRISHAN KANT: How were 
they getting foreign know-how?

DR HAMIED: By buying a thing 
and copying it. We are also doing 
that today. 90 per cent of the patent 
specifications filed are unworkable. 
They never disclose the technical 
know-how in the patent. There are 
just words and sentences and if it 
cffmes under that sentence, they catch 
us. Really speaking, patents do not 
give all details of manufacture. We 
have to work that out ourselves. So, 
we get patents from England and 
America, pay high prices for them 
and find difficulty in working them 
out. When we cannot work it, we 
change it. That gives us a lever 
to start the thing. We have succeed­
ed quite a lot by copying the patents.

SHRI SRINIBAS MISRA; Are you 
in a position to manufacture polio 
vaccine? So far we have not been 
able to do it.

DR. HAMIED; If our health, food 
and everything depends upon it, we 
shall do it.
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SttttI KRISHAN KANT: Can you
give us any paper which gives the 
state of affairs regarding the patent 
law in Japan before the Second 
World War?

DR. HAMIED: I shall try, but it 
is definitely known that before the 
Second World War there was no 
patent law. Japanese students were 
going to Europe and learning every­
thing. In my time in Berlin City 
alone there were 6,000 Japanese stu­
dents who after learning the techni­
ques were going back to their country 
and starting factories.

MR. CHAIRMAN: But our boys go 
there and do not cortie back.

DR. HAMIED: Because they are
n ot g iv e n  re co g n itio n  for their abi­
lity as the National Government of 
Japan does. I returned to India and 
nobody bothered about me. It is non­
recognition of us by ourselves. When 
Romain Rolland wrote a book about 
Mahatma Gandhi, the whole world 
woke up and we in India also. We 
did not know who C.V. Raman, the 
great physicist, was. Then one day 
when he was going in a tram car in 
Calcutta—He was Professor of 
Physics, Calcutta University at 
that tim e—somebody to ld  him, “Dr. 
Raman, you have won the Nobel 
Prize” . He was a big man im m e d iate ­
ly. If only we recognise our people 
and g iv e  them p re3tige, not salary 
so much, I think they will work.

SHRI KRISHAN KANT: In this
Bill, no time limit is provided for 
sealing of patents. Don’t you think 
that time limit should be provided?

DR. K. A. HAMIED: I think so. 
The time limit should be provided. In 
the Government Departments, the 
papers go on piling up for years. If 
no time limit is provided, God only 
knows when the papers will be taken 
up.

SHRI KRISHAN KANT: Have you 
any idea of streamlining the Patents 
Office as required under the Bill? 
One view is that the patents must be 
screened before they are accepted.

DR. K. A. HAMIED: Certainly. The 
Controller of Patents has no screening 
apparatus with him. If I apply for a 
chemical patent which is most com­
plicated, how will he examine it? The 
qualifications of the examiners are 
not put down. Who will be the exa­
miners? The Controller of Patents 
can be an official without any techni­
cal knowledge. But the examiners of 
patents must be experts, having tech­
nical knowledge, engineers or che­
mists or physicists. They must be
attached to the Patents Office.

SHRI KRISHAN KANT: Don’t you 
think that this provision should
come into effect only when the Pa­
tents Office has been fully streamlined 
and made up-to-date?

DR. K. A. HAMIED: It will take 
too much time.

MR. CHAIRMAN: What are the 
comments you have to offer about the 
Patents Office itself in order to deal 
with it?

DR. K. A. HAMIED: Our Patents 
Office in India is very poorly equipped 
or hardly equipped at all compared to 
other countries where every type of 
facility is there to examine a patent. 
Here, I can get my process patented 
without much difficulty.

SHRI KRISHAN KANT: There is 
the CIBA. There are some foreign 
subsidiaries here who are having 
research organisations along with 
CIBA. Whatever research is done— 
that may be immediately needed for 
our country or not—the process or 
the product developed in our labora­
tories are not used in India but sent 
abroad. The Indian technical talent 
is utilised by the foreign companies. 
Don’t you think that -something should 
be provided here so that they do not 
send it abroad without the permission 
of the Government of India.

DR. K. A. HAMIED: It will be too 
much. You cannot stop knowledge 
going away from one country to 
another.
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SHRI KRISHAN KANT; They are 
utilising the Indian talent and the 
facilities here, the low cost and every­
thing. They have that knowledge not 
for this country but for their own 
country. Should not this country 
h^ve priority over what they are 
doing for their own country?

DR. K. A. HAMIED: That can be 
done by a certain agreement or an 
understanding between the research 
organisation of a foreign concern in 
India, like, the CIBA and the research 
laboraories of the C.S.I.R. and the 
D.G.T.D. For example, a famous 
laboratory in USA has got an agree­
ment with the Central Drug Research 
Institute, Lucknow, to the effect, 
‘^Whatever your discovery in drugs 
and medicines, whether it is synthetic 
or plant, we shall develop the process 
in America and, if it is found success­
ful and good, we shall patent in 
America and we shall patent in India 
but to be utilised only by you, not 
by us.” In other words, they will get 
the process patented in America, for 
Gale in America, and for India, they 
will leave it free for Indians. That 
arrangement is quite good.

SHRI KRISHAN KANT: Some­
thing has to be done so that the Indian 
ta’ent is utilised for this country, not 
for their country.

DR. K. A. HAMIED: That can be 
done by an agreement; it cannot be 
imposed by Government.

SHRI KRISHAN KANT: We should 
not allow them. Japan does no* 
welcome this very much.

DR. K. A. HAMIED: But it cannot 
be imposed ari a law. It can be done 
by an agreement.

SHRI KRISHAN KANT: Otherwise 
we should not allow them to function 
here.

DR. K. A. HAMIED: Ours is a free 
country.

SHRI KRISHAN KANT: They have 
to take the permission of the Govern­

ment of India. I think some applies 
tions are lying with the Government 
of India. Some foreign companies 
want to establish such establishment 
here. TiM the Government of India 
allows them, they cannot do it.

SHRI KRISHAN KANT: Anyhow, 
this point is for the Government to 
consider.

DR. K. A. HAMIED: Not for this 
Committee.

SHRI KRISHAN KANT: Now, so 
far as-the patent is concerned, it is 
a useless thing because without the 
know-how, merely a patent is of no 
use. Don’t you think it will be better 
if the law provides that after the fil­
ing or the acceptance of the patent, 
after 5 years, the patent protection 
lapses automatically so that it can 
be utilised by anybody?

DR. K. A. HAMIED: That you 
have provided by icensing of right. 
The patent, as filed in the Patents 
Office, give^ a broad outline of the 
process, not the intricacies of the pro­
cess. I can give you the method of 
manufacturing or preparing a certain 
dish in writing but you cannot manu­
facture or prepare it unless I give you 
the experience of manufacturing.

SHRI C. ACHUTHA MENON: The 
evidence given before the Committee 
by some persons is to the effect that 
it h not the patent as such that is 
holding up the industrial development 
of the country but it is something 
else. For instance, you have got some 
figure that there are about 5 lakhs or 
so patented processes which are lying 
idle and are not being utilised. That 
shows it is not the patent but it is 
the lack of techno’ogy or some other 
thing. So, merely by abolishing pa­
tent, how can you say that we will 
be placed in a better position so far 
as the development of the country i* 
concerned?

DR. K. A. HAMIED: I think, you
are referring to dyes and chemicals. 
The process is described in the pa­
tents. Nobody is interested in that
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process; nobody is using that process. 
Even the patentees are not using that 
process so long as they can import the 
dye. Suppose I start manufacturing 
a dye and, I find, a patent has been 
allowed. All my efforts to work on 
that process are wasted. After one 
year, I will get notice saying that this 
is already patented and I cannot do 
it. Therefore, nobody bothers about 
it.

SHRI KRISHAN KANT: The
patent is not sufficient. The technical 
know-how is more important. That 
is why a compulsory licensing iz in­
troduced. '

SHRI C. ACHUTHA MENON: You 
are not going to get very far unless 
the patent, the process, is accompani­
ed by know-how also. For that, some 
payment will have to be made. How 
will you otherwise get it?

DR. K. A. HAMIED: There is a 
possibility that we ourselves can 
develop the know-how if the outlinps 
of the process are known,

SHRI ACHUTHA MENON: How 
do you get the outlines?

DR. HAMIED: From the patent.
Patents are filed in the patetat office.
I go through the literature and then 
write to the patent office.

SHRI ACHUTHA MENON: That 
presuppose that some patent law 1b 
there and patents are filed.

DR. HAMIED: I get copies of
patents from America or England or 
ahy part of the world.

SHRI ACHUTHA MENON: Is it
so easy:?

DR. HAMIED: There is no diffi­
culty at all.

SHRI ACHUTHA MENON: Then
what is the use of going through all 
these processes?

DR. HAMIED: Suppose I get a
patent from England. If that patent

is also held in India, then I canhot 
work it. I can get it from England, 
but since it is already patented here,
I cannot go further. I call only work 
and try to change the process.

SHRI ACHUTHA MENON: Is the
payment for the patents that you get 
ftom other countries not very heavy?

DR. HAMIED: We pay Rs. 5 or
Rs. 10.

SHRI ACHUTHA MENON; Do you 
mean to say that the patent is not 
important but rather if you get some 
outline you can work on it indepen­
dently and evolve some process and 
that is the more difficult part of it?

DR. HAMIED: Yes. We evolve a 
process, but then we do not know 
whether that process is covered by 
pateVit. You know the case of Unichem 
Laboratory. Dr. Ganapathy thought 
that it was quite a different process, 
but they filed a suit saying that it 
was almost the same as theirs. He 
lost the case after having spent so 
much money on that.

SHRI ACHUTHA MENON: Ac­
cording to you, our country is not 
going to suffer ftl industrial develop­
ment if there is no patent law?

DR. HAMIED: I do not think that 
we will suffer.

SHRI KRISHAN KANT: Will it
gain?

DR. HAMIED: Gaining will depend 
on our ow*n initiative, our own acumen 
and our desire to work. We are, by 
nature, lazy. If we can get a thing 
ready-made, we will never make it. 
This is happening in all industries.

SHRI ACHUTHA MENON: How
do you account for such countries as 
Soviet Union?

DR. HAMIED: They are also find­
ing it difficult in certain fields. For 
example, motor car. They are not 
making good quality motor cars.
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They are trying to make arrangement 
with FAIT___

ME. CHAIRMAN: Why is it that
the present trend today in the world 
is to go for patent laws and also join 
the international convention? Why 
do you want that India should keep 
away from this?

DR. HAMIED: India does not
come anywhere near those countries 
in scientific development and techno­
logy.

MR. CHAIRMAN: Do you mean to 
say that, in spite of the present trend 
towards international co-operation 
with regard to patent law, India can 
well afford to be away from this 
trend? We are also getting into the 
export market to meet our balance 
oi payments, we shall have to export 
in a big way* and export to the coun­
tries which have certain co-operation 
among themselves.

DR. HAMIED: Unless a country 
boycotts India, the problem of ex­
port depends mainly on two things— 
quality and price. If we have quality 
and price, we can beat even America. 
What has Japan done? You find 
Japanese goods selling in every shop 
in America. Therefore, export de­
pends bn two things—price and 
quality. "

MR. CHAIRMAN: What about
foreign investment? Are you in 
favour of foreign investment. In the 
larger interest of the country’s eco­
nomy, we need foreign investment.

DR. HAMIED: We need only for
the purchase of plant and machinery. 
Suppose, I want to put up a plant for 
the manufacture of certain medicines 
and synthetic drugs. The plant and 
equipment for that come to say Rs. 5 
or 6 lakhs. I go for an import licence. 
They ask: ‘Why don’t you collaborate 
wjth any German Arm? They will 
bring the plant and machinery*. 
Therefore, our shortage of foreign ex­
change is also responsible, to a great -

extent, for the basis for collabora­
tion. If I had the foreign exchange,
I would not go to Germany to have 
the plant from them.

SHRI ACHUTHA MENON: You
have said just now that the prices in 
India of drugs are comparatively low. 
This is in contradiction to some state­
ments made here. General Sokhey, 
quoting from Keefauver Committee, 
says that the prices in India are the 
highest.

DR. HAMIED: No, it is not so. 
There is a difference between a che­
mical and a drug. I shall explain this 
in a layanan’s language, so that this 
can be understood. The coat that you 
are putting on is not ‘cloth* it is 
‘coat’. Technically it is cloth but yoa 
cannot call it cloth; it is coat: it is 
made from cloth. The chemical in­
dustry is like the textile industry. 
The tailoring or outfitting industry is 
the pharmceutical industry. The same 
thing is cloth so long as it is in a roll, 
but the moment it is made into a shirt 
you cannot call it cloth; it is a shirt. 
Similarly, wheii a barrel of vitanun 
‘C’ is lying, it is a chemical. The 
Similarly, when a barrel of vitanun 
or tablet it is a medicine; it is no 
more vitamin but is a drug. That 
barrel of Vitamin C that raw 
material, is the original chemical. 
It is the raw material which is high- 
priced in India. I do not know why 
it is so. The cost of Vitamin C is 
Rs. 80 here whereas it is Rs. 27 out­
side. Vitamin B-12 costs Rs. 30 out­
side, but it is about Rs. 90 in India. 
But Vitamin C, a 50-tablet bottle, in 
America is about 3 dollars; it is Rs. 
150 in India. So, this difference bet 
ween chemical and drug must be 
understood. What Mr. Sokhey is 
talking about is about raw materials 
the price of which is very* high. Take 
for instance, Chloro-phenocal; the 
price in India is about Rs. 150 per 
thousand capsules; in England it is 
560 Shillings. I have got the catalo­
gues of all the countries with me. It 
i*• very interesting to know what are 
the prices? In India the prices o f .
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medicines ara the lowest, but the che­
mical prices are very high.

SHRI KRISHAN KANT; Our raw- 
materials are mostly imported?

DR. HAMIED: They are made here 
also.

SHRI SRINIBAS MISRA: I want
to put some questions. All my ques­
tions will be on the assumption that 
we are having a law of patents in 
this country. Please look at your 
suggestion regarding clause 47. In 
line 20 you have suggested insertion 
of the words “in India” after the 
words ‘‘articles or substances made by 
such process” . Now look at sub­
clause (a) of 47(1). It says:

Where the patent is for an article 
or substance —

Here agafti would you not like to add 
the words “made in India” ?

DR. HAMIED: I think you are 
right.

SHRI SRINIBAS MISRA: Even
though you have not said so, I 
thought this should be the intention.

DR. HAMIED: It should be added.

SHRI SRINIBAS MISRA; My con­
clusion is that patentees are import­
ing almost all penultimate products. 
They are bottling them here and giving 
the final touch. We want to stop 
that. What will be your advice so 
that the importation of penultimate 
products can be prohibited or check­
ed at least? Upto what stage will 
you consider a product to be pro­
duced or manufactured in ftidia and 
when will you consider it not to be 
made in India? You must draw some 
line somewhere saying that so far it 
should be considered to have been 
manufactured in India. If the penul­
timate intermediate comes, then it 
should not be considered to be made 
in India some such line should be 
there.

DR. HAMIED: Dr. Shah is here as
the Industrial Adviser on Drugs, I 
have no suggestion to make.

SHRI SRINIBAS MISRA: Now I 
will take you to clause 84. You have 
made certain suggestions for that also.

DR. HAMIED: That can be reme­
died. Supposing we are making a 
certain medical preparation for 
which we require five tonnes of raw 
materials which, in the first instance, 
the DGTD allows us to import, but 
with a note oh that saying that next 
year it will be cut down to so much, 
the second year it will be further cut 
to so much and within three years 
you must make it yourself. Now I 
know that within three years. . . .

SHRI SRINIBAS MISRA: In clause 
84 your objection to the three year 
allowance granted to the patentee. 
Have you read it along with clause 
97 of the Bill? Clause 91 gives power 
to the Government by notification to 
waive this three year period and 
after the first gazette notification any 
day after the granting of the patent 
it could be compulsorily licensed.

DR. HAMIED: Government can do 
it. But Government do not do it 
except in exceptional situations such 
as national emegency or for defence 
purposes. Normally, Government will 
not do it.

SHRI KRISHAN KANT: Who will 
tell the Government? Government 
will not act on its own.

SHRI SRINIBAS MISRA: Govern­
ment can do it suo motu.

DR. HAMIED: Government will
intervene only in an emergency,

SHRI SRINIBAS MISRA: In clause 
84 your objection has been that during 
these three years, an article or subst­
ance sold under the patentee’s regis- 
terd trade mark supported by heavy 
advertisement will become very popu­
lar. For that you have to abolish the 
Trade Marks Act. Trade mark is 
something different from the patent.
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OR HAMIED: Certainly.
SHRI SRINIBAS MISRA: So, you 

cannot take out the trade mark right. 
Even if there is no patent, trade mark 
should be there.

DR. HAMIED: The value today is 
only for the trade mark and hot 
patent. Take, for instance, the Col­
gate Tooth Paste or Palm Olive 
Cream. It is a private limited com­
pany of America with 150,000 capital. 
Their sales today in India amount to 
Rs. 15 crores. They are remitting 
every year Rs. 80 lakhs in dollars. 
Now if I sell these things without the 
Colgate and Palmolive trade mark, 
nobody will buy? from me. The same 
is the case with ENO’s Fruit Salt 
What is there in it? Only Sodium 
Bicarbonite and a little sugar. But 
if I sell it, nobody buys.

SHRI SRINIBAS MISRA: Even
after the patent period expires, the 
trade mark will continue.

DR. HAMIED: You are right
Under the trade mark Act you can­
not change the trade mark. It is not 
only applicable to foreign compan­
ies but also Indian companies.

SHRI SRINIBAS MISRA: You
have made some suggestion regard­
ing royalty. Would you like that 
the Controller or any other authori­
ty who will fix the royalty will be 
empowered to fix the royalty accord­
ing to the circumstances or some
sort of a sliding scale?

DR. HAMIED: That may not be 
fair. One patetat process may be 
worked out after a long number of 
years of trial and experience and 
spending a lot of money while an­
other patent may be very small like 
Binaca tooth paste where it can be
2 per cent or 4 per cent.

SHRI SRINIBAS MISRA: There
are some troubles in the minds of 
some Members. Supposing Rowalfia 
Serpentina which is being used as a 
medicine and it is now beftig made

into tablets or essence, is sought to 
be patented in India.

DR. HAMIED: There is no patent 
in ltodia.

SHRI SRINIBAS MISRA: There is 
some attempt to take patents.

DR. HAMIED; Only there is the 
trade mark ‘Serpasil*. It is Ciba’s 
trade mark. I cannot use it.

SHRI SRINIBAS MISRA: What
will happen if we make a provision 
to refuse patent to such products?

DR, HAMIED: It is the trade mark 
which is selling. There is no patent 
There is a chemical process for ex­
tracting serpine which I can do and 
anybodyi can do, but nobody will 
buy that. They want serpasil 
tablets. The trade mark is a vei^ 
great hindrance to-day. Patent law 
is not interfering. Take the tooth 
paste industry. Binaca is selling for 
Rs. 30 lakhs only on account of trade 
name.

SHRI SRINIBAS MISRA: You
have said that you can purchase a 
formula or a patent for Rs. 5 or 10 
outside.

DR. HAMIED: Its specification.

SHRI SRINIBAS MISRA: It is pos­
sible to make it work here. In 
chemicals only the formula is avail­
able.

DR. HAMIED: The precise for­
mula is a different thing. It is men­
tioned here that according to Drugs 
Act the formula of every medicine 
should be printed. Cartisone is one 
substance, for that process is known* 
aYid patented and we have to buy 
that patent specification. Whether 
we can make it by that patent speci­
fication, 90 per cent, we cannot.

SHRI SRINIBAS MISRA: Do you 
consider that the persdh who makes 
an invention or develp a process on
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a commercial scale is entitled in 
equity to some remuneration?

DR. HAMIED: I think so. He is 
entitled.

SHRI SRINIBAS MISRA: You
would not like international piracy 
of such an intellectual property.

DR. HAMIED: Under-developed
countries .should be allowed—I think.

SHRI C. C. DESAI: By the same 
logic, a poor man may be allowed to 
commit theft.

SHRI SRINIBAS MISRA: Sir
Walter Raleigh resorted to piracy 
and enriched England and we can­
not accept that process now. Would 
you advise us to adopt such a pro­
cess if you consider this to be intel­
lectual property. After the First 
World War and during the War Ame­
rica used this sort of piracy of pa­
tents.

DR. HAMIED: Knowledge is a 
thing which increases by distribution 
while wealth decreases by piracy. Dr. 
Barting in Canada discovered that a 
substance segregated from Pancreas 
which he called ‘Insulin* is a treat­
ment for diabetes which he did pa­
tent. He gave it free to the world. 
Sir Alexander Fleming discovered 
penicillin. He gave the whole thing 
free to the world. Like that if some 
body discovers some remedy for can­
cer, I am sure it will be free to the 
world. Nobody will ask price for it. I 
can take theiT patent and make some 
changes. I can tell you examples.

Take the case of a famous firm in 
Bombay. They are engineers also. 
One brother is an engineer. They im­
ported a tablet making machine from 
abroad. The IDPL also have bought 
some 20 machines which cost about 
Rs. 100,000 each. Then he opened the 
whole machine and reassembled it 
screw to screw. Now most of the

pharmaceutical machines are being 
made in India to-day. We have dis­
carded the patent completely. But in 
chemical processes it is still going om 
because that knowledge is very diffi­
cult and there are so many things 
where I can get one thing made by 
20 processes. If i cover all the 2fr 
processes, then I cannot reach that 
product at alL

SHRI SRINIBAS MISRA: There
are certain admitted facts that 
India is backward in technical know­
how. We want technical know-how 
and foreign capital who can come and 
train our workers here. Do you con­
sider that it will be necessary to lure 
foreign know-how and foreign capi­
tal for the development of the coun­
try? Somehow we are to pay the 
prices in lieu of foreign capital and 
know-how.

DR. HAMIED: Take foreign capi­
tal and buy it off. If we take fore­
ign capital in the form of equity 
shares. I cannot get rid of them by 
any law. One of my friends, owns a 
factory. He wanted collaboration with 
an English firm making batteries. The 
foreign collaborators wanted Rs. 10 
lakhs worth of shares in the factory 
in lieu of machinery and know-how. 
He consulted me. I was against it 
and said “you try to pay Rs. 10 lakhs 
in cash instead of shares; your shares 
are paying today 15 per cent dividend 
and on shares worth Rs. 10 lakhs they 
will be getting 1,50,000 lakhs for 
eternity. They are sure of that. They 
can sell the shares if they want to 
repatriate and after 10 years or so 
they will be able to sell the shares 
for Rs. 20 lakhs and together with all 
the dividend they have got till then, 
they will take away all the money 
With great difficulty, somehow the 
then Finance Secretary allowed Rs.
10 lakhs to be paid in’ cash in foreign 
exchange and today there is no fore­
ign shareholder in that company. It 
is working fully, producing 80,000 
batteries, 50,000 bulbs etc. and there is 
no foreign participant in that. This 
process should have been followed in
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India from the very beginning. We 
did not do that and we have allowed 
them to come into India and establish 
factories. Today, in India the sale of 
pharmaceuticals annually is in the 
range of Rs. 175 crores and the share 
of Indian owned companies is not 
more than 15 per cent; the rest is 
foreign.

MR. CHAIRMAN: Is it equity ca­
pital?

DR. HAMIED: In some cases it is 
their own capital. Glaxo has recently 
made equity capital; Parke Davis also 
recently* made it equity capital.

SHRI SRINIBAS MISRA: If these 
defects are remedied, you have no 
objection to inviting foreign know 
how at some price.

DR. HAMIED: Here is the phar­
maceutical lists—-Cough syrup, Losen- 
ges, Waterbury’s Compound—what is 
the knowhow here? Patent is not in­
volved; only name is selling.

SHRI SRINIBAS MISRA: But we
have not been able to manufacture 
them.

SHRi R. C. VYAS: We believe 
that, in the public interest Govern­
ment should have the right to use 
patents, without paying any compen­
sation to the patent holder, for Gov­
ernment will make no profit out of 
the use of patent for charitable pur­
poses. Is not this correct?

DR. HAMIED: The latter part, I 
don’t believe, that the Government 
will not make profit. Today the 
Government is running a number of 
pharmaceutical concerns—Penicillin 
factory, IDPL, Ghazipur Opium fac­
tory, Quinine Factory at Madras I 
will give you an instance. The Gov­
ernment have banned the import of 
Amideopyrin. I cannot import it and 
I have to pay Rs. 134 per kilo, while 
its imported price is Rs. 27 per kilo. 
I visited the IDPL, which is a Rus­
sian collaboration plant. I talked to 
the Russian experts also. If you look 
at the 1966-67 Balance-sheet and the 
Annual Report, you will find that the

salary of Russian experts working: 
there is Rs. 28 lakhs per year and at 
the end there is a note stating that 
the details of travelling allowances, 
are not known. If I do that in my 
balance-sheet, my Co. will be prose­
cuted. The Government of India is 
not so charity-minded, as you think 
that they will sell everything so 
cheap. All of you know what profit, 
the STC is making.

SHRI SRINIBAS MISRA; At the* 
same time we have no other alter­
native.

DR. HAMIED: But, if the Govern­
ment acquires by law a property be­
longing to somebody else they should 
pay compensation.

SHRI R. C. VYAS; The compul­
sory licensing procedures of the 
existing law have been used by pa- 
patent-holders to prevent and delay 
the grant of compulsory licences That 
is why we have introduced the con­
cept of Licences of Right under Clau­
ses 87 and 88. Do you think that this, 
will solve the problem?

DR. HAMEID: Provided the add­
endum to that is removed. You see 
clause 89.

Mr. CHAIRMAN: The Licence of
Right should not be allowed in each 
and every person. The fitness has to 
be proved.

DR. HAMIED: I have to prove. 
You will scrutinise my application 
with reference to public necessity.

SHRI R. C. VYAS: Most of the
memoranda which we have received 
feel that the provisions of Clause 48 
aTe not correct. What do you think 
and why?

DR. HAMIED: I have made it
clear in my memorandum that ade­
quate compensation should be paid 
if the Government takes over the 
patent for working by the Govern* 
ment.
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•of the memoranda object to Clause 87 
and 88. Do you agree with these 
views and why?

DR. HAMIED: We agree that
Licence of Right should be there. 
This is a small facility, for drugs, 
food items and medicine.

SHRI R. C. VYAS: Japan abolished 
patents and only recently has intro­
duced a patent law for drugs. That 
is why she has been able to progress 
rapidly. Is this a correct view of the 
position?

DR. HAMIED: The facts need not 
be proved. That is there. For the 
last 100 years Japan had no patents. 
That is how they were able to 
challenge well-developed and more 
advanced Western countries in every 
field. They could copy everything. 
They-do not care for any patent. On 
account of this fact, they developed 
into the biggest company

SHRI R. C. VYAS: It has
been suggested that, for a period of 
say ten years, India should abolish 
patents. Thereafter, when the coun­
try has developed, the patent sys­
tem could be re-introduced. What do 
you think?

DR. HAMIED: It is not the
abolition of patent law that will 
develop the country scientifically. 
It is our effort that will develop the 
country. If we are sleeping all the 
time, the patent abolition does not 
help us. It is only our effort. That 
spirit should be there. More aboli­
tion of the patent law will not help.

SHRI R. C. VYAS: India is not yet 
a member of the Paris union while 
countries including a number of East 
European countries are its Members. 
Can you throw some light on the 
obligations involved for each country 
to be a member of the Union and the 
advantage that would accrue to be a 
member. It is learnt that Russia and 
other East European countries took 
■up membership. Can you tell us

24* .
what motivated East European coun* 
tries to take up membership?

DR. HAMIED: We consider the
East European countries as under* 
developed countries: it is not a fact.
The Blast European countries are not 
so under-developed as we think they 
are. They are a part of Russia. Po­
land is a highly developed country. 
We are not producing any thing yet. 
What is the use of our being a mem­
ber of that organisation. Sitting with 
those highly developed countries, we 
shall not be playing any role. If I am 
not able or fit to become a member 
of a big club say the Willingdon 
Club, I should not become a member.

SHRI R. C. VYAS: In a number 
of memoranda we have received 
opposition to the concept of “Licen­
ces of right” . This concept is there 
in the Model Law and also in the 
U.K. Law. Would it be a satisfac­
tory arrangement if, in conjunction 
with the Licences of Right, a provi­
sion is made for certain minimum 
qualifications for the licence?

DR. HAMIED: I have already said 
that. It should be left to the Con­
troller.

MR. CHAIRMAN: Have you taken 
up any patents?

DR. HAMIED: I have taken a few 
patents in India.

MR. CHAIRMAN: Have you taken 
up any patents from other countries 
also?

DR. HAMIED: That is a very costly 
process.

SHRI C. C. DESAI: Do you think 
that in the field of pharmaceutical 
and drug industry our country is 
developed? Or is it under-developed?

DR. HAMIED; I would put you a 
counter question: what do you mean 
by the word ‘developed*? Today there 
is an import of raw materials of the 
order of 12 crores of rupees. If that is 
stopped, every factory here will close
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are not available here, I personally 
don’t call it as developed. We are
depending on foreign countries.

SHRI C. C. DESAI: Do you think 
that some of the East European coun­
tries, like Hungary, Poland, Bulgaria, 
are developed countries so far as 
pharmaceutical and drugs industry is 
concerned?

DR. HAMIED: They are highly
developed countries.

SHRI C. C. DESAI: Poland?

DR. HAMIED: They are making 
things which we are not. I have 
visited some of the countries. They 
are highly developed.

SHRi C. C. DESAI: Your argument 
is that ths country is underdeveloped 
so far as the basic raw-materials are 
concerned. Is it so?

DR. HAMIED: Yes. The twenty 
basic products which I have men­
tioned have no patent at all. We are 
burning coal tar; we are not distilling 
it. Not that we do not know the 
process. There is no secrecy involved. 
But the capital involved is too big 
and, as such, small companies are not 
interested.

SHRI DESAI: How to develop 
those industries?

DR. HAMIED: Give me the money
I will develop tomorrow.

SHRI DESAI: You have not deve­
loped so far.

DR. HAMIED: Because I have not 
got the requisite money.

SHRI DESAI: But the Government 
of India has got plenty of money.

DR. HAMIED: Not foreign ex­
change. They will not give Rs. 2 
crores of foreign exchange. They will 
say why don’t you collaborate? j  am 
getting this reply from the DGTD.

# They say why don't you take Ger­
many or other country with you.

SHRI DESAI: They are quite
right. My next question is what will 
be the percentage of production with 
the foreign know-how in the phar­
maceutical industry?

DR. HAMIED: 95 pet cent.

SHRI DESAI: Then do you say the 
people went wrong or the Govern­
ment went wrong?

DR. HAMIED: The Government.

SHRI DESAI: But these are essen­
tial for the health of the people.

DR. HAMIED: Do you think all 
the things mentioned in these bro­
chures are essential. Now, here is the 
substance Vitamin B Complex—Rs. 
6.00. We are producing the same at 
Rs. 3.00 and hundred of simple.*

SHRI DESAI: Then how these peo­
ple are selling?

DR. HAMIED: Because doctors*
Prescribe. I give you an example. 
There is a top class doctor who is also 
a big share-holder in my concern. He 
never prescribes my things. I went to 
him and asked him the reason there­
for and he said, “Look, I am a very 
high class doctor and my charges are 
Rs. 70 to Rs. 75 and if I prescribe an 
Indian made thing then my patients 
will go away.”

SHRI DESAI: Even their products' 
are Indian made whether they are of 
Parke Davis or other companies.

DR. HAMID: Mr. Desai this is 
known , only1 to you that they are 
Indian made and not to the general 
public.

MR. CHAIRMAN: Dr. Hamied, we 
thank you very much for the in­
teresting evidence.

DR. HAMIED: I hope my evi­
dence has been of some use to ths 
Hon’ble Members.

H i

♦Formulations not involving any patent right, but sold on the strength, 
of the registered trade marks.
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In Bhor Committee's Report it has * 
~<been written that 75 per cent of the 
requirements of Military and Civil 
were met by indigenous sources.

Likewise Pharmaceutical Enquiry 
Committee's Report mentioned that

for country's requirement for all dur­
ing the war, the processes were avail­
able in the country.

MR. CHAIRMAN: We meet to­
morrow morning at 10.00 O’Clock.

(Committee then adjourned)

Appendix
See page 231.

Relevant extracts from Dr. K. A.
Hamied’s letter dated the 7th March,
1969.

“I would like to make a correc­
tion in my written statement which
1 submitted to the Members on the 
day of my evidence and repeated 
the same by mistake during my 
evidence. This Tefers to paragraph
14, para 6 of my written statement 
and appears on page 617, paragraph
2 of the draft minutes. I suggested 
a  change in Section 116 that the 
appeal against the decision of the 
Controller should lie not only with 
the executive authority of the Cen­
tral Government, but also the party 
should have the right to appeal be­
fore the High CouTt or the Sup­
reme Court. On a second conside­
ration of this matter, I now think 
that the decision of the Controller 
should be binding on the patentee 
and if at all an appeal should lie 
only with the executive authority 
of the Central Government, whose 
decision should be final.

In the draft minutes which I have 
sent to you T nave made th«

for country's requirement for all dur- 
against the actual statement I 
made, but on subsequent considera­
tion I feel I made a mistake,, which 
I would like the same to be 
corrected if possible.

I would also like to draw the 
attention of the Chairman, that the 
most important part of my evi­
dence was that the patentee should 
not have the sole right to import 
the product and use the patent 
granted to him for the purpose of 
importation. Any other person who 
desires to import, should be per­
mitted to do so, no matter by what 
process the product is manufactur­
ed, so long as the patentee himself 
is not manufacturing the same in 
India. Today, out of nearly 3,000 
patents held by foreign companies, 
hardly 10 or 12 patents are being 
exploited in this country and al­
most every product made by the 
patented process is being imported. 
I hope this will be kept in view 
while the Committee submits its re­
port to the Government” .
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Spokesmen;
1. Shri K. Rama Pai
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II. Shri K. Rama Pai, Retired Controller of Patents and Designs, Government o f
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3. Dr. S. Varadarajan, Director, Researchs Hindustan Lever Ltd., Bombay*

W itnesses Ex a m in e d

I. M/s. DePenning and DePenning, Patent and Trade Marks Agents, Calcutta and 
M/s. Starlite Corporation, Manufacturers of Imitation Stones, Bombay: —

Spokesmen:

l # Shri K. Rama Pal.
2. Shri A. R. Sinha.

(The Witnesses were called in and 
they took their seats).

MR. CHAIRMAN: Mr. Rama Pai, 
your evidence is liable to be made 
public and no part of it will be kept 
confidential. If you want any por­
tion of it to be treated as such, you 
kindly indicate such portions. Even 
then, I cannot assure you that your 
request may be acceded to. We have 
got your memorandum and it has been 
circulated to all the Members. You 
may just emphasise the salient points 
and thereafter the Members will put 
questions and you may answer what­
ever you feel like answering.

SHRI RAMA PAI: Although we 
are representing DePenning and 
DePenning primarily, we are also re­
presenting another concern of Bom­
bay, Starlight Corporation, who have 
authorised us to give their views.
Of course, their points have been

covered by our own memorandum as 
well. We have given 7 or 8 points 
which we consider are very impor­
tant and we have given them in the 
order of Clauses in the Bill.

If you will permit, I will go in the 
order in which we have given the 
suggestions. The first suggestion is 
with regard to clause 3(g) which gives 
an indication of .inventions which 
are not patentable. In the list is 
given a suggestion that methods of 
testing should not be patentable. We 
are suggesting that methods of test­
ing as applicable to manufacturing 
processes should be made patentable 
for various reasons. I will give an 
example. In feeding water to boilers, 
sometimes the iron content in it is 
to be ascertained because the iron 
content will spoil the boilers. There 
are methods already known, but if 
there are quicker methods they are 
of very great industrial applicability.
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Another example is the sealing of 
containers hermetically. Some eleo- 
trie parts have to be packed in 
hermetical sealing and the sealing 
diould be perfectly hermetical. Me­
thods for knowing whether hermeti­
cal sealing is efficient or not are very 
important in the industry. The 
general scheme of the new Bill is that 
all inventions which are applicable 
for manufacture should be ptotentable. 
This is made clear in section 2 where 
invention is defined as including any 
method applicable in the course of 
manufacture. The general scheme 
being that, to exclude methods of 
testing will be a sort of restrictive 
provision. A restrictive provision 
should be made only if there is need 
or justification for that restriction. 
From that standpoint, so far as we 
are aware, in no country has a statu­
tory restriction been imposed among­
st patentable inventions as methods 
of testing not being patentable. This 
goes contrary to the general scheme 
of the Patent Bill. It is contrary to 
the practice else where in the world 
and in this connection I would men­
tion that in the United Kingdom upto 
1949 this patentability of methods of 
testing was governed only by case 
law and they felt that under that case 
law the methods of testing were 
not patentable. But the modern re­
quirements were such that they have 
now re-deflned ‘‘invention” by add­
ing to the old provision a sub-clause 
saying that the methods of testing 
applicable for industrial improvement 
and regulation should also be paten­
table. The Patents Enquiry Com­
mittee which gave the report in 1950 
hove recommended that the methods 
of testing should be patentable and 
there is ’another important Committee 
which had gone into the model 
patent laws for developing countries. 
They have suggested that methods 
which are of industrial applicability 
m the course of regulating manu­
facture should be patentable. There 
is a great bulk of argument in sup­
port of patentability of methods of 
testing and against it the only argu­
ment is to be found in the obsolete 
1006 (E)LS—17.

case law prevailed in England upto 
1949. Apart from the examples 
which showed the necessity for the 
patentability of methods of testing, 
there are any number of such exam­
ples which I can give. There, the 
ilegal provision Aid tjiat only Ifne- 
thods of manufacture which directly 
resulted in vendible product would 
be patentable. So we are now 
going to incorporate in the Bill a 
provision which has been considered 
to be obsolete in other countries.

Then another point which I would 
mention in this connection is that if 
these methods are not patentable, 
these inventors will work these me­
thods secretly; they will again make 
money out of their inventions. Who 
is the loser? The loser will be the 
public. That is all I have to say in 
connection with this suggestion.

The next suggestion that 1 have to 
make is with regard to clause Under 
this clause it is necessary that an 
applicant for patent should give an 
undertaking that he would furnish 
the patent office with a list of coun­
tries where he had applied for cor­
responding patents and also in course 
of time with a copy of the objections 
taken. I would humbly submit that 
this provision in the Bill does not take 
into account the numerous draw­
back that it has from the standpoint 
of the inventor, from the standpoint of 
the patent office and from the general 
standpoint of achieving the purpose 
which the Act has in view, as also 
from the standpoint of the scheme 
of the Act as a whole. Viewed theo­
retically, this provision is very laud­
able as an ideal, that the examiner of 
patents in India will have before him 
the examination reports of all over 
the world and so he can do a more 
detailed examination. It is a very 
desirable object. But what is over­
looked here is the cumbersome work 
that is imposed on each applicant for 
patent. Generality speaking, many 
of those who apply for patents in India
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apply at least in 20 to 30 countries 
for corresponding patents in outside 
countries. They are people who take 
world patents so that in connection 
with each application filed in India 
there will be 20 or 30 reports which 
would have to be submitted by the 
inventor. If you have about three 
thousand to four thousand applica­
tions coming from outside and even 
if half of them are taking the diffe­
rent world patents, just imagine 
how much cumbersome this will oe.

Then we come to the Examiners. It 
is not obligatory tit present on the 
Examiner that he should make a 
search even amongst Indian patents. 
We are going to introduce a provision 
that it should be obligatory for the 
Examiner to make a search. Thfet is 
well and good. But even to imple­
ment that provision you will have to 
enhance the staff of the Patent Office 
to a very large extent, at least four 
times the existing staff. To give you 
an idea, I will give the figures in the 
U.K. In the U.K., the scientific stfeff 
available to make compulsory search 
only amongst British patents is 500. 
There are 500 members on the tech­
nical side to make compulsory search 
amongst British patents. We have 
here about 30 to 40 members of the 
technical staff and we have no com­
pulsory search. Of course, the num­
ber of our applicants will be fewer. 
Even then you have to increase the 
staff.

In this connection the Bill has at 
the end of it a note on the financial 
implications. The figure given there 
does not show a very large increase 
of staff. With the increase of staff 
contemplated by that additional ex­
penditure involved in the Bill, this 
work is impracticable—absolutely im­
practicable. Then, you get reports 
from all over the world—from Japan, 
from Germany and other countries. 
Of course, in Prance there is no exa­
mination. Then either the inventor 
will hfeve to give translations or the 
Government will have to engage tran­
slators. It is an utopian proposal in 
the sense that it may not be prac­

ticable unless w* increase the staff 
of this office to a fabulous and unbe­
lievable extent.

SHRI KRISHAN KANT: Does it
exist in any other patent law?

SHRI RAMA PAI: There is no sta­
tutory provision, except to the extent 
that it is left to the Controller to ask 
the applicant for reports of other 
patent offices. That is being done 
even now without any statutory pro­
vision. If you make a statutory pro­
vision like this, then it will mean 
that you will be imposing a lot of 
useless waste of energy of the staff 
of the patent office.

Then, does this scheme of the Bill 
contemplate that kind of thoroughness 
and examination? No. Because the 
validity of the patent can be ques­
tioned at two subsequent stags by an 
interested party in opposition pro­
ceedings before the Controller and in 
a court of law under revocation pro­
ceedings, so that it is not contempla­
ted even in the Bill that the thing 
should be thoroughly examined.

Above all, there is one more point. 
This is not at all a thing for which 
there is any need in this country. If 
you take the court proceedings in the 
whole of India for the past 25 years 
or more even, you would not find a 
single patent held invalid which would 
not have been granted if this pro­
vision was there; so thfet this is an 
unwanted thing. Moreover, this pro­
vision will not ensure that the patent 
granted will not be revocable, because 
in court proceedings even now we 
rely very much on literature other 
than patent specifications. It is pub­
licly known and publicly used. By 
doing this herculean task in the 
pateitfj office, you do not gain any­
thing. You do not ensure thfet the 
patent granted will be valid one, 
so that, I think, this provision bet­
rays lack of familiarity with the 
Patent Office practice or with the uti­
lity of the provision recommended.

The next suggestion that we have 
to make is with regard to Clause 13
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of the Bill. Our criticism of this 
clause 13 is that it is highly wasteful 
and thoroughly obsolete. It is highly 
wasteful because under the scheme of 
the Act the inventor, in order to en­
sure his priority of invention, has to 
come to the Patent Office as soon as 
possible even before he works out 
the commercial possibilities of the in­
vention. Then having ensured prio­
rity he goes on developing the in­
vention and ultimately he thinks it is 
not worthwhile to proceed. For him 
the loss is Patent Office fees but the 
staff of the Patent Office cannot ig­
nore that application; and it is found 
from the figures of 1950 that 90 per 
cent of the applications are not pro­
ceeded with further by the payment of 
the renewal fees so that the colossal 
work done by the Patent Office is 
wasted; and again it is found that only 
50 per cent of the people renew their 
Patents in the fifth year. At least in 
the case of 50 per cent of the applica- 
tons the work is wasted. The tech­
nical experts in the Patent Office are 
few and we should not waste their 
work.

About two or three years ago the 
other Patents Offices have brought 
out the “Deferred Examination Sys­
tem." My submission is that provi­
sion of 13 should be brought into line 
with the Deferred Examination Sys­
tem. Under this system there are 
four stages for granting a Patent. In 
the first stage the applicant brings 
the application, pays the fees and gets 
a number. It is merely put in the 
cold storage unless he comes with the 
second stage making a request that 
his application may be published. He 
can do that at the most within 1J 
years. If he does not do so within 
1J years the application is published 
automatically and then the second 
stage is over. In the mean time he 
would have found possibilities whe­
ther it is worthwhile to proceed. Then, 
at the third stage, he comes with a 
request to make a search for novelty, 
only if that is made then Patent Office 
goes ahead with the search and assum­
ing it is clear from anticipation— 
the fourth stage comss and he says

you have examined thoroughly from 
all stand-points necessary ior sealing 
the patent. So, it is only when four 
stages are completed that the Patent 
will be sealed and if he does not com­
plete these four stages within V years 
then the Patent application becomes 
abandoned so that the Patent Office 
does not waste; even one second on 
that application. This is already 
working in Germany and we under­
stand that Australia and Japan have 
determined to introduce it. They are 
going through the procedure of in­
troducing and other countries like 
Canada also are thinking of adopting 
this. It will he a great advantage if 
this provision is modelled on the De­
ferred Examination System.

MR. CHAIRMAN: Does this provi­
sion find place in the Model Law?

SHRI PAI: Yes.
Our next suggestion is with regard 

to clause 25(i)(h). This clause gives 
the various grounds on which an ap­
plication for patent may be opposed. 
One of the grounds given is that an 
opposition may be made on the 
ground that the applicant did not 
furnish the Controller with a com­
plete list of the countries where he 
had filed the application or with the 
reports of those countries. We have 
two criticims for this. One criticism 
is: how is an opponent to know whe­
ther the applicant has given a com­
plete list or not, because correspon­
dence with the Patent Office is to be 
held confidentially. The third Party 
cannot know what list he has given 
and it is not provided that the list 
should be opened to public inspection. 
Further is it possible for the man to 
know which are the countries where 
corresponding applications have been 
filed. So, 'itt is impracticable. Se­
condly, what is the Controller to do. 
Supposing some how or other this 
task is done is he to refuse the patent 
for this mistake which occurred due 
to carelessness. Carelessness is a 
human weakness for which there is 
no fool-proof remedy. The patent 
rights are valuable rights. So, this
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clause serves no useful purpose at *11 
and it is an impracticable one. So, 
we want that this clause should be 
deleted.

Next our suggestion is with regard 
to clause 53. We would give the 
highest priority to this suggestion of 
ours. This deals with the recommen- 
ed term of a patent granted under 
the Bill. Under the Bill it is pro­
vided that the term normally will be
14 years instead of 16 years as at 
present but in the case of inventions 
dealing with food, medicines or 
drugs it should be 10 years. Our 
criticism to that is that this recom­
mendation does not take into account... 
the experience of those who have 
given thought to it as to how much 
time is necessary for the invention to 
be developed sufficiently to be intro­
duced for commercial purposes and 
find the market for the new thing, 
because people will be having con­
servatism and the introduction of the 
new thing will be a troublesome task 
as all this stage work will have to be 
done; it is experience of those who 
have given thought to it, that it takes 
at least six years on the average and 
in many cases it takes more; and in 
the existing Act it was contemplated 
that normal period of 16 years may 
not be sufficient. An invention may 
be in advance of the time. It is 
better to give him extra time. As 
against that it is it should be 14 
years. Now there are about 90 coun­
tries in the world where Patent is 
granted. There are about half a dozen 
countries where it is 14 years or less.. 
In 6 to 8 countries—the period is 14 
years or less. I may name:

South West Africa, Malta, 
Ceylon, Venzeu-la, Saint 
Vinscent.

Now we are moving towards these 
countries as our ideal patent system 
if we go in for 14 years or less, and 
away from like Germany, Japan and 
others which are developing countries 
like Pakistan and so on. We are 
going to those countries whoae names

have not been heard by many of us. 
That is psychological criticism.

Categorical criticism may be in the 
case of food and medicines. More 
time is taken because you can put 
the crude machines in the market and 
it will sell. Crude fountain pen 
will sell even if finer pen is being 
sold. But the medicine should not 
be put in the market like that. There 
are the Drugs Act and various other 
provisions by which we sell the 
things of standard purity and see that 
toxic effect is not there. So the 
amount of research necessary in the 
case of Drugs is very much more and 
it looks to be unfair that those who 
recommended this provision over­
looked this fact. They may have 
other grounds. I am one for those 
who agree with them that there are 
certain drawbacks in our provision 
for food and medicine. I am not say­
ing that Law is perfect but it is nei­
ther here nor there.

There are two methods of testing 
it. One is there are thousands and 
thousands of medicines for which 
patents hav*e lapsed even in India. 
Has anybody come forward for this 
medicine—chloram Phenicol? Who is 
doing it, except those who have patent 
and started the industry. We have 
got the recent experience also in that 
line if it is said that the prices go 
high. You may remember under the 
Defence of India rule it was decided 
that all applications for patents for 
food and medicines should be held in 
abeyance. After the Defence of India 
Rule terminated by special amend­
ing Act this is cfausing complications. 
So from 1962—68 i.e. six years ex­
perience shows that no patent has been 
granted for inventions of medicines. 
Has the price of medicines come 
down? Patents have nothing to do 
with the price of medicines and by 
your taking this away, all that you 
do is to see that people who have 
inventions for medicines and drugs 
do not come forward to exploit them 
in Ind;a by introducing the industries 
based on those inventions. Of-course 
they may try to exploit them com-
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merci&Uy. That is another thing. 
Patent is not concerned with that The 
encouragement which the manufac­
turers will get under patent protec­
tion is another thing. Capital will not 
be forthcoming. As a matter of fact 
in foreign countries if an inventor 
goes and says I have got this wonder­
ful invention, the first question they 
ask is, have you patented it and it  
he says 'no’, they say we have no 
time to waste on it. Go away. They 
attach so much importance to the 
patent protection; and that encourage­
ment will not be available because nO 
reasonable inventor will come here 
with 10 years protection for a medi­
cine because it will take him 10 
yefars to build up machinery for ex­
ploiting.

• MR. CHAIRMAN: There is a school 
of thought which says ‘do away with 
patent’.

SHRI RAMA PAI: My criticism
will apply to that also because you 
overlook the fact for the benefit of 
the patentee. It is good for public 
interest.

About the patent progress in other 
countries, America has gone a lot in 
this matter. They sweter by patent 
England did it when it was an agri­
cultural country and not an industrial 
country. It was more backward than 
India. But they have made up by 
this stimulus.

There are provisions in our exist­
ing lfew by which you can work any 
patented invention for a drug or me­
dicine. If people are not using those 
provisions, are you going to cater to 
those? I will give an instance. Only 
a few months ago a case was decided 
in Bombay for the very drug Tol 
butemide. It is a wonderful medicine 
for diabetis. Very recently the judge­
ment was given against one of the 
Bombay firm. I am asking them, did 
they make us eof the provisions in the 
Act which contains two provisions 
under which they could have come 
to the Controller for a licence and he 
would have given a licence. One pre­

vision requires that the applicant need 
not do Anything more than that to 
say that he has the ability to manu­
facture. It is Section 23(cc) of the 
existing Act. Why did they not go to 
the Controller? Do you know what 
easy term the controller gives. The 
maximum royalty he will impose is 4 
per cent of the net cost price in the 
factory. That is not going to break 
the back of the man who charges a 
lot.

SHRI KRISHAN KANT: What is 
that provision?

SHRI RAMA PAI: I do not exactly 
remember the words. It says that in 
the case of a patent for an invention 
in the field of medicine, surgery or 
food and other materials, any person 
can make an application to the Con* 
troller saying thfet he wants a licence 
for a patent which he wants to work. 
That is one provision. He need not 
even show that the patentee has de­
faulted. He has just to say: “I 
want to manufacture it and I have 
the captocity and the industrial licence 
from the Government of India” . Then 
it is granted.

SHRI KRISHAN KANT: Do you 
agree with that?.

DR. VEDARAMAN: He can walk
into the Controller’s room and have 
it.

SHRI RAMA PAI: I am not ex­
aggerating. It is just like buying 
postage stamp. In spite of this pro­
vision being there, people go to High 
Courts and lose the cfcse. Are you 
going to cater to them? Who is the 
loser? The public. The public
won’t get the patent-stimulus in buil­
ding up the industry. Of course, in­
dustries were built up even during the 
Moghul period when there was no 
patent system. Therefore, I won’t 
say that there will be no industries 
where there is no patent system. 
But where does a man get the enter­
prise from? People go in for new in­
dustries on the basis of patent stimu­
lus. Patent system is intended to
provide that patcol stimulus. Now
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you are depriving Inditon industries 
of that stimulus which they could 
have obtained if you give them 
normal patent with all precautions, 
if necessary. In fact I can suggest 
other steps also to make a drug 
patent available to the public on rea­
sonable terms; so that is not such a 
big bugbear to India. That is another 
matter. That is not in my sugges­
tion. But there are remedies and* re­
medies. It is true that a good deal 
is desirable as regards patents Ior 
medicines. I do not differ from those 
who want it. But what they are pro­
viding is not at all going to have 
the beneficial effect. Since 1952 we 
have not granted any patent for me­
dicine.

SHEI KRISHAN KANT: Have we 
suffered because of that? Have our 
industry, suffered?

SHRI RAMA PAI; I am not paying 
of industrial suffering. We have not 
gained any advantage in the price of 
medicine as a result of our not 
granting patent. That is all that I 
am saying.

SHRI KRISHAN KANT: Indian in­
dustries have not grown because of 
that?

SHRI RAMA PAI: I never say that 
industries have not grown. I have 
not gone into that aspect. Patents 
have got a positive utility and that 
positive utility will not be avail­
able to the Indian industry. Inven­
tions will be worked in secrecy. Do 
not think that you can catch people 
easily. There is a constant struggle 
going on between the burglars and 
safe-makers or between secrecy and 
the patent law. We have to hold the 
balance in the public interest. If you 
want provision, do hiave it. But 
merely because somebody is going to 
create trouble, do not exterminate the 
useful thing. Make it more useful. 
I will go to the extent of Baying 
that if you have this 14 years 
period or 10 year period, the Indian 
patent system cannot develop for 
many years to come. Nobody who has

an invention will make a gift of it 
under such tremendous provisions as 
going to jail, etc. The whole outlook 
of the Bill—I may respectfully say— 
is that of the Tudor period when they 
were giving monopolies as favouritism. 
It is not the modern patent system 
and so those patentees have to be 
dealt with as during the Tudor period, 
that is, as enemies of the public, x 
will come to it later on.

Speaking of medicine, food or dru* 
this ten year period is not enough 
The fourteen year period for other 
articles is not in conformity with 
facts because there are so many ex­
tension petitions under the existing 
A ct Even 16 years period is not 
sufficient. When we have our own 
facts to support that 16 years may not- 
be sufficient, what to speak of 14 
years? Another funny thing is that 
there is no provision even for exten­
ding that period in exceptional cases. 
Take, for instance, the case of an in­
vention for electrical traction of rail­
ways before electric trains were in­
troduced. Now somebody invented 
it and three years later the electric 
railway system came, it was no fault 
of the inventor. Now his patent ends. 
Under the existing Act it can be ex­
tended for another 5 years or 10 
years. In the new Bill there is no 
such provision. According to the 
Bill, it is the fate of the inventor that 
his invention was ahead of the times.

MR. CHAIRMAN: Is it your sug­
gestion that there should be some 
provision for extension?

SHRI RAMA PAI: My most impor­
tant suggestion is to make it 16 
year period for all patents including 
medicines. If medicine patents give 
you trouble, find out remedies to deal 
with those troubles. But do not make 
the patent useless for industries.

SHRI KRISHAN KANT: What 
remedy would you suggest?

SHRI RAMA PAI: One point is that 
it has come to the notice that certain 
drugs are available at a very cheap 
rate in Italy. Take for instance chlo­
ramphenicol. It is available at a very 
cheap rate in Italy. But so long as
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there is a patent here, I cannot get 
the drugs from Italy where it is sold 
at many times leas price. Let us as­
sume that this is a fact. If this is a 
fact, it is a child’s play to deal with 
it. I do not know whether any­
body has suggested the overhauling 
the whole Patent Act and replacing it 
by a horrid Bill. The sample provi­
sion is to enact that in the case of a 
patent for medicines and food, impor­
tation of an article purchased anywhere 
in the open market outside the world 
will not be an infringement. If you 
make this provision, who can stop me 
from bringing Italian things and sel­
ling them here? For the sake of that 
you are going to make the patent 
system paralised for the whole coun­
try although it was recognised that 
the patent system has not worked well, 
that was admitted by appointing the 
Patents Enquiry Committee. One of 
the tenns of reference was to find out 
the means by which the patent system 
can be made more conducive to indus­
trial progress in this country. That 
means it is not conducive now. If 
you are going to make patents more 
useless, is it not to sound the death 
knell of patent system in India? 
And this defect can be overcome by 
a childish amendment like that.

SHRI KRISHAN KANT: It is not 
a childish amendment—a small am­
endment.

SHRI RAMA RAI: I stand correct­
ed—by a small amendment. We 
must go to the proper shop and pro­
per person to get a proper thing or 
to get his advice and not to another 
man who has greatest hold on this I 
shall come to the point later.

Now, I am putting it to you. Don't 
you think that this small provision, 
if it is made, may remove all our wor­
ries about the drugs etc.? Speaking 
about Bombay case, a patent can be 
obtained even without working a pa­
tent. There is a provision in Section
22 to which I have not referred where 
anybody who holds a patent can come 
forward for a compulsory licence on 
the ground that his patent cannot be

worked on account of another patent. 
They have not made use of that provi­
sion; there are two remedies given 
in the existing Act.

MR. CHAIRMAN: Is it your case 
that Section 53 and 48 should be con­
cise to some extent? With regard to 
your proposed amendment, I may say 
that the same thing is provided for 
under Section 48, though of course it 
is in a different form.

SHRI RAMA PAI: It is not at all
satisfactory because it won't permit 
importation unless it be by Govern­
ment. Government can do anything 
they like.

MR. CHAIRMAN: Do you mean to 
say that this is to be extended to 
everybody?

SHRI RAMA PAI: That is right.
I should be a*!e to get all the drugs 
and sell them in India at the rate at 
which they are available.

So, I am not bothered about Section 
48—let it remain as it is—I am not 
criticising it. But, Sec., 48 deserves 
criticism only when it comes to 08 or 
99 because there it is said that no ro­
yalty need be paid. That means in 
the case of railways, for any inven­
tion used by the railways, the paten­
tee will not get a quarter anna.

In the case of Posts and Telegraphs, 
even if they use anything the paten­
tee will not get a quarter anna. What 
is permitted under Section 48 will not 
be governed by Section 100. No com­
pensation is paid for that man. That 
is an outrageous misappropriation of 
the invention. An inventor merely 
comes to you—he won’t study the 
at all—that he will get a patent from 
Government. But he finds that he is 
helpless. Read Section 48 re$d with 
.98 or 99. That entitles the Govern­
ment Railways and Post Offices to 
use all patented inventions without 
paying even a naya paisa to the 
patentee.

Is this a progressive patent system 
where rights of the inventor are to 
be respected by the patent system?
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SHRI KRISHAN KANT: You are 
right. You must pay some compensa­
tion to him at least for the knowledge.

SHRI RAMA PAI: Of course you
are protecting his copy right under 
the Copy Right Act. Now let us pro­
ceed to the next item—Sec. 64. 
Clause 64 gives grounds on which a 
patent can be revoked. Two of the 
clauses are: clauses (e) and (f)
each of which consists of two parts— 
a substantive part and a proviso which 
is unexceptionable. The substantive 
part says that any patent, after the 
Act comes into force, can be revoked 
on the grounds that the invention 
was lacking in novelty or lacking in 
inventive merit having regard to what 
was known in India or elsewhere. ‘Or 
elsewhere' are very important. The 
proviso makes an exception to this 
substantive provision. In the case of 
patents already in force at the time 
when the Act comes into force, the 
words ‘or elsewhere’ shall be regard­
ed as non-existent. That is, novelty 
will be considered only with regard 
to what was known or used in India. 
So, the provision should be fully un­
derstood.

Now, this exception made in the 
proviso to clauses (e) and (f) brings 
in three kinds of discriminations. It 
is important to bear these discrimina­
tions in mind. What I have to Bay is 
with regard to legal aspect as well 
as practical aspect of it. I am now 
on the legal aspect of it. It is a dis­
criminating legislation in three ways 
—one way is as between a patent 
which was in force when the Act 
came into force and the other way is 
that the patentee will get patents 
after the Act comes into force. That 
is not understandable. If the existing 
patentees had better rights that is all 
right. I shall go into the question 
later. Another discrimination is as 
between existing patentees, under 
the existing laws and as between ex­
isting patentees when the law comes 
into force. It is my humble submis­
sion that under the existing law the 
paient can be revoked on the ground 
that it was lacking in novelty or in­
ventive merit having regard to what

is known in India or etoewhere. That 
is the substantive provision of clauses 
(e) and (f). Those provisions are 
merely for clarifications and are not 
new matters having regard to the 
existing law. So, this is the second 
discrimination. The third discrimina­
tion comes in in this way. There is 
clause 162(5) which says:

Notwithstanding anything provided 
in the Act, in the case of a patent 
Qn which litigation is pending, the pa­
tent will be governed by the existing 
law and ot by the old law. That 
meas to say that here a discrimina­
tion is brought between the existing 
manufacturers against whom infringe­
ment suits are already pending and 
those whom the cases have not been 
filed. Now you may not ask, ‘Is it 
not open to the manufacturers just 
to come with a revocation petition 
and see that the litigation is pending’. 
No. Because a revocation petition 
can ,be filed only by persons who have 
certain status under Sec. 26(2). I am 
a manufacturer and he as patentee if 
he files a suit against me, I can re­
voke it, but if he does not file. I 
cannot do anything with the patent. 
5o he will merely wait until this Bill 
is passed and then he will say, 'I will 
now go to the court\ If you retain 
these provisos—there is absolutely no 
justification—these provisos are, in 
my opinion, conferring new rights on 
existing patentees for which there is 
no demand. As far as I am aware, 
nobody has said that the existing pa­
tentees should be given additional 
rights over and above these that are 
enjoyed by them to-day.

Now I will come to the practical 
side. I said I am representing Star- 
lite Corporation. They are only one 
of our clients who are in the same 
boat as they. If an enterprising manu­
facturer says *We want to manufac­
ture this. Are we up against any 
patent?’ We make a search and tell 
them that you are up against this 
patent’. Then they say, *Is there iny 
means by which we can escape the 
patentee? We muBt took into the vali­
dity of the patent, and *F£ find that
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what this Indian manufacturer want! 
to do is only a thing which is already 
being manufactured abroad and toi 
which patent had lapsed. So while 
luckily our Indian law provides that 
you can rely on foreign publications, 
so we tell them 4Go ahead* and many 
people have invested capital in India 
to build new industries. If you pass 
this Bill with this proviso, everyone 
will be ruined at least so far as this 
industry is concerned. This will be 
the treatment you give to enterprising 
Indian industrialista. Public records 
do not show that any individual or 
party had imitated this thing. These 
provisos were not there in the Patents 
Bill of 1965. These provisos have sur- 
reptiously crept in and it take3 a 
long time to get a copy of the existing 
Bill. We are suddenly faced with this 
thing and we have to take legal opi­
nion. <

A REPRESENTATIVE FROM MI­
NISTRY: The Joint Committee add­
ed these provisos deliberately.

SHRI RAMA PAI: Even then it
should have been initiated by some­
body. I do not blame the Committee. 
Why was it surreptiously introduced 
when the public have no knowledge. 
It is very difficult to get copies of the 
present Bill. Even to-day as the 
Controller himself knows, we have to 
get the Controller’s copy and make 
our copy upto-date. These provisos 
will be penalising people who had 
been patriots in the sense that they 
have introduced new industries in 
India. Now let us proceed to the 
next item, viz. Clause 149 of the Bill.

I know I have a very weak case, but 
it is on a point which should not be 
left unnoticed by the Committee. At 
present the law provides rules under 
which any communication addressed 
to the Controller in the patent office, 
if it was delayed in the po3t, it entit­
les the Controller to condone the pos­
tal delay. That is a great help to us. 
We have found in actual practice de­
lays occur not so much in our com­

munications with the Controller be­
cause we $end our communications 
by hand, but in our communications 
with our clients. This Bill gives con* 
troller discretion and in his discre­
tion without detriment to any one and 
without loss to the Government reve­
nue, if he can condone such postal de­
lays as between clients, and their 
Patent Agents, it will be helpful.

MR. CHAIRMAN: That is very
reasonable.

SHRI RAMA PAI: Thank you verjr 
much, Sir. That finishes what Depen- 
nings had to say in their memoran­
dum and what the Starlite Batteries 
have to say.

MR. CHAIRMAN: We will be put­
ting questions, now. Mr. Masani.

SHRI M. R. MASANI: The witness 
is very convincing.

SHRI C. ACHUTHA MENON: The 
most important point that you have 
made is about the immediate duration 
of the validity of patents. You are 
saying that there is no case for fixing 
a shorter period for the duration of 
patents so far as drugs and pharma­
ceuticals and foodstuffs are concerned.

SHRI RAMA PAI: Yes.

SHRI ACHUTHA MENON: You will 
see these products stand on a different 
footing from other products because 
these products are vitally necessary 
for the health of the community and 
so they should be available as easily 
and as cheaply as possible. I think 
with that intention this provision has 
been introduced in the Bill. So. if  
you object to this, can you suggest 
any other means by which the same 
objective can be attained? Why 
should you object to this at all? We 
want to know whether there is some 
parity in the Bill, whether the dis­
crimination that is sought to be made 
out is rational or not.

SHRI RAMA PAI: I have already
submitted that if at all you are going
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to discriminate between patents, 
then medicine should get a longer 
term because the amount of researcn 
necessary in that field is much more 
than what is necessary to make a 
mechanical invention.

SHRI MENON: There are social
and other considerations because these 
products are standing on a different 
footing. These are very essential for 
the health of the community. The 
Parliament has therefore to keep in 
view that objective of making these 
products available to the community 
at a cheap price.

SHRI RAMA PAI: I entirely agree
that these things should be made 
available. I would further point out 
that if you read the Statement of 
Objects and Reasons of the Bill by 
which Clause 23 (CC) of the existing 
Bill, you will find this point given as 
a reason for introducing clause 23 
(CC), I may point out another thing 

which will be in your favour. Under 
the existing law 23 (CC) has been 
found to be unworkable because app­
lications for compulsory licence made 
about six years before the expiry of 
the patent could not be disposed of 
by the Controller until those patents 
had expired and the licences became 
merely a thing of the past. The ma­
chinery provided is like putting a 
square peg in a round hole. The re­
medy lies in providing a square 
hole for a square peg. If I may 
respectfully submit the Controller 
is an officer who is there to 
take into account the present day 
conditions—the manufacturers are not 
familiar with the patent law and he 
bad to help them. The proceedings 
before him should go on the basis of 
justice and equity, not so much on 
procedural niceties. He has been do­
ing that thing. The appellate authori­
ty over him is, however, one which 
insists on Scdupulous adherence to 
the prescribed procedure, viz., the 
High Court. Either make the com­
pulsory licence proceeding a court 
affair, and then the District Judge 
will take his own way of dealing with 
-it and the High Court will look after

his proceedings. When there is tb# 
Controller who is there to help the 
public and to do justice without both­
ering about whether a pleading 
should be attested by somebody and 
so on, if you have the High Court as 
ijie Appellate Authority over him, 
then the poor Controller deserve sym­
pathy and consideration. But the suf- 
fere is the public. By making the 
High Court the appellate authority,
23 (CC) has become absolutely use­
less. You have to provide a quicker 
disposal of appeals. If I may make 
a humble suggestion, the Controller 
himself is a responsible Officer. You 
can have a bench comprising of two 
or three people, selected from panels 
already with the Government of 
India—one representing the Court, a 
jurist or an Advocate General, an­
other representing a great industrial, 
ist who really knows something, a 
man from the Chamber of Commerce 
and the third one a scientist in the 
particular line. Let these two or 
three people go into the Appea). 
Their minds will work on the lines of 
the Controller. If it is a fit case, they 
would look into the question as to 
whether this should have been done, 
or should not have been done. 
The High Court is right and it dis­
charges its functions. Minus quanti­
ty of High Court with the plus quan­
tity of the Controller makes the pro­
vision zero. This is my humble sug­
gestion. Have an appellate authority 
but with a different composition. Six 
years it will take even for the High 
Court in the original side, then the 
Appellate Court and then the Sup­
reme Court. What will the applicant 
get?

SHRI MENON: For the objectives I 
had related, you would suggest that 
the compulsory licence provision 
should be sufficient but because of ther 
dilatory and cumbrous procedure pro­
vided here, it has not been found 
workable.

SHRI RAMA PAI: The appellate
authority being the High Court, the 
provision has been unworkable.
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SHRI MENON: Under the new

Act, if some workable provisions 5ire 
made, then your view is that this pro­
vision for compulsory licence would 
meet the needs that I had related.

SHRI RAMA PAI: It is a very de­
sirable provision. But it does not go 
far enough because, as it stands now, 
it does not entitle the Controller to 
give a licence for importing. It gives 
him power o^y  to set up a factory. 
He should be given the power to im­
port also. I am not diluting the pro­
vision for compulsory licence, but I 
want it to be made more workable.

-SHRI MENON: There are some
countries in which there are no pat­
ents for drugs and pharmaceuticals. 
Why should we not follow that? 
What is your view about that?

SHRI RAMA PAI: As regards u>e-
dicines and food, countries adopt va­
rious systems. We have to adopt 
what is suitable for us. In adopting 
that, my -suggestion will be to give 
primary importance to the patent sys­
tem as a factor which stimulates in­
dustry. Let it be even drug industry. 
The second thing is, make it possible 
for anyone wanting to work a drug 
industry in India can get a licence on 
very reasonable procedures and reas­
onable terms instead of following ex­
tremes adopted by certain countries. 
For example, America gives patents 
for drugs and medicines, but Denmark 
does not give. Here, the choice is 
whether you should go to America or 
to Denmark or to neither and take 
only the best of the two. I suggest 
that you take the best of the two. If 
there is even the least difficulty, do 
whatever is necessary to overcome 
the difficulty. Don’t think that the 
existence of a patent system is res­
ponsible for that.

SHRI KRISHAN KANT: Can you 
kindly tell me how many Indians have 
filed patents abroad?

SHRI RAMA PAI: I do not have
the figures. That figure would be 
available with the Controller. So fai*

as I am concerned, within the past 
three or four years, we have been 
able to have 100 pateqts abroad.

As regards clause 8 of the Bill I 
know that in Canada they have got 
a most practicable provision. Just 
now I cannot give the exact provi­
sion. I would suggest fhat you please 
incorporate it. I am not against it. 
As a matter of fact, without any pro­
vision, the Controller is very often 
citing British pfctenUs. We do not 
object to it. We are interested in get­
ting valid patents. Give that power 
to the Controller that in a fit case 
where the Controller i3 personally 
satisfied, he may do that. Let that 
not be delegated to officers under the 
Controller. In Japan, the officer who 
has the Controller’s powers can do 
that.

SHRI KRISHAN KANT: You have 
mentioned on page 6 that many of the 
applications filed are not proceeded 
with. Have you got any figures?

SHRI RAMA PAI: I have got these 
figures. The Controller will give you

MR. CHAIRMAN: We shall get
those figures from the Controller.

DR. VEDAARAMAN: I shall give 
you those figures.

SHRI KRISHAN KANT: Japan
did not have patent before the Second 
World War and they were having good 
industrial prosperity. How do you 
account for that’

SHRI RAMA PAI: If my informa­
tion is correct, Japan had patents 
even .before the Second World War. 
Patents seemed to have accelerated 
the speed. As I told you earlier, 
England took to modern patent sys­
tem when it was an agricultural coun­
try. And the preamble says, “In 
order to introduce new manufacture 
in the country-----they invited peo­
ple who were actually doing the in­
ventions to come and settle in Eng­
land. In the interest of patents, not 
only new inventions but even old in­
ventions were patented. Even Spain
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was not a highly industrialized coun­
try. They were prepared to give new 
patents to anyone. But patent is like 
a fencing around the plant. After it 
grows, it does not need fencing.

SHRI KRISHAN KANT: Patent is 
only meant for the growth of indus­
trialization.

SHRI RAMA PAI: I entirely
agree. It is meant for the growth of 
industry. As I said earlier, oatent is 
like fencing of a tender plant. If you 
have a plant you put something round 
it until it grows. After it grows it 
does not need fencing.

SHRI KRISHAN KANT: The
whole purpose of patenta is to stimu­
late growth. Now what we want to 
do is that we do not want to be fet­
tered by patents in our growth. When 
patent does not help growth, it ra­
ther hinders it-----

SHRI RAMA PAI: I entirely agree.

SHRI KRISHAN KANT: What is 
the reason for the high prices of me­
dicines and drugs?

SHRI RAMA PAI: I am not an
economist who claims to have made 
a research. All that I can say is that 
patent itself is not responsible. It 
is a question of demand and supply.

SHRI KRISHAN KANT: I think 
the main object of this provision was 
because of lack of information and 
expertise in our Controller’s office we 
cannot accept a patent which does 
not give complete information because 
a foreign company can file a patent 
with incomplete information just to 
bar the progress so that others may not 
manufacture it here. What remedy do ’ 
you suggest so that incomplete patent 
application may not be accepted here 
and other persons who want to utilise 
it should be able to utilise.

SHRI PAI: This Bill has got a state­
ment about its financial implications. 
The technical staff salary in England 
is ) 3 million per year whereas the

technical staff salary in India is Rs. 7 
or 8 lakhs. Why is it like that. Because 
the Act itself contemplates that peo­
ple should not be fooled by granting 
patents like giving stamps and at the 
patent office some responsible office 
should look into it on a prima ja d e  
case and give it. Adhere to the 
scheme of the Act when expanding 
horizontally with the examination. If 
you are doing that why have opposi­
tion proceedings and revocation pro­
ceedings and even with all these 
things you cannot prevent prior user 
by documents otiier than patent spe­
cifications. We are fighting litigation 
to day on that basis. It is not on 
paents specifications. We do not wor­
ry about patent specification.

SHRI KRISHAN KANT: Is it not a 
fact that patents plus technical-know 
how make up the whole thing and 
t0 the foreign companies which come 
to India it is patent plus the know­
how which gives them the monopoly. 
If this is so will it not be better that 
the Government of India decides on 
the basis of priorities and a policy for 
the welfare of the people that these 
are the technical know-how and Pat­
ents, that these are the things which 
we want, we buy outright from the 
best technical know-how in the world. 
Of course, this decision should be 
taken in consultation with the private 
industry and others who want to come 
in this line and buy it outright and 
then give it to that party for manu­
facturing in this country rather than 
having the full-fledged patent system. 
A patent is a minor part of the tech­
nical know-how.

SHRI PAI: It will not be a better 
system so *ar as patents are concern­
ed. Already in the existing Act there 
are provisions which the people are 
not using. You have got Section 23(a) 
which enables the Government to 
mark any patent as licences of right. 
Anybody can go to the Controller and 
ask for the right. Nobody is using it.

SHRI KRISHAN KANT: It is not 
merely compulsory licensing which is 
useful .but it is the technical know­
how which is useful.
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technical know-how by any perfection 
of patent law. The patentee cannot be 
compelled to give his technical know­
how unless he gets something in re­
turn for it.

SHRI KRISHAN KANT: That is 
what I say. Pay them some 10 per­
cent or 15 per cent part of the tech­
nical know-how instead of having 
patent law for all these things. Scrap 
this patent law for the time being till 
we reach a certain stage of develop­
ment where we can give to the world 
and take back from the world. China 
is doing it. Even now America 
and Canada want to have trade with 
them.

SHRI PAI: This kind of thought 
is not new. In Holland they did away 
with the patent system. They found 
their position as a manufacturing 
country was going down and they 
had to re-introduce it because nobody 
would like to introduce any new in­
dustry. The patent system does not 
stand in the way of doing what ycu 
want to do by having the know-how. 
If new industries thrive on patent 
system let them thrive.

SHRI DESAI: Mr. Pai you criticised 
the provision in the Bill which res­
tricts the term of the patent to 10 
years in the ca^e of drugs and phar­
maceuticals and 14 years in the case 
of the remaining patents. What is 
the trend in the world on the question 
of duration of the patents?

SHRI PAI; In U.S.A. they give 17 
years from the date of granting the 
Patent and not from the date of appli­
cation for patent.

SHRI DESAI: In our case also it is 
the date of the patent.

SHRI PAI; Date 0f the patent is 
the date of the application for the 
patent.

SHRI DESAI: The date of the
patent is the date of the application. 
That is peculiar. To my mind a

patent is not a patent unless it is 
sanctioned as a patent and the date 
of the patent must necessarily be the 
date of registration of the patent.

MR, CHAIRMAN: No, no.

SHRI C. C. DESAI: Supposing it is 
from the date of the sanction of the 
patent, what is the trend?

SHRI RAMA PAI: In the United 
States the period taken for granting 
the patent is ignored and 17 net years 
are granted as life of the patent.

SHRi C. C. DESAI: There is a 
thinking that the United States aims 
at reducing the term of the patent.

SHRI KRISHAN KANT: Here " i s  
the news from Sunday Times (Lon­
don), September 8.

“US TO SLASH DRUG PATENTS'"

The US Department of Health, Edu­
cation and Welfare will soon release 
a report to Congress urging sweeping 
new legislative reforms of the Ameri­
can pharmaceutical industry. The 
object of the reforms will be to cut 
industry profits on new drugs, which 
often yield their developers as much 
as 3,000 per cent return on invest­
ment.

According to sources close to HEW, 
the reform scheme will contain to 
key recommendations: fiirst, that
Congress should change current 
patent laws to deprive patent owners 
of exclusive use after seven instead of 
the current 17 years period; and, se­
cond, that developers of new drugs 
be required to licence the new drugs 
to any other drug manufacturer which 
applies for such licence.

The HEW report blames the 17 
years patent protection for current 
high drug prices and points out that 
sharp prices reductions in drugi is 
virtually automatic after patent pro­
tection expires, thus permitting com­
petitors to manufacture the same 
drug.

2^1
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The Department states that cur­
rent high drug prices could well force 
the Federal Government to begin 
manufacturing drugs in competition 
with private industry or face the 
possibility of ending its current Medi­
care and Medical health schemes. 
It recognises, however, that certain 
legal problems may stand in the way 
of the patent proposals.

Other reforms proposed include 
strict new procedures for Govern­
ment control and inspection of indus­
try research procedures and of drug 
quality.

What is the trend? They have come 
to the conclusion.

SHRI C. C. DESAI: The trend
which can be proved.

SHRI R. RAMA PAI: From the 
number of Reports that the United 
States are having, I must respectfully 
say that no great value need be at­
tached to it. They have Standing 
Committees throughout the year with­
out any break on some problem or 
the other. Various suggestions are 
made but nothing becomes law. So, 
as things stand it is 17 years net. 
Second and more important argument 
is in the model laws for developing 
countries they have proposed 25 years
i.e. making an allowance for two, 
three years procedure as is obtained 
in the Patent Office. That model law 
was made by people at the higher 
level on matters which are in con­
ference. If they have set the trend; 
then this period that we are having 
is not sufficient.

SHRI C. C. DESAI-. Is there any 
recent legislation where the period 
has been extended?

SHRI RAMA PAI: I am not aware 
of any recent legislation.

SHRI C. C. DESAI: The Commit­
tee Report is one thing and the final 
passing is a positive proof.

One objection against the longer 
term is that of patent monopoly.

Monopoly means high price becau»* 
the patent monopolist is entitled to or 
is inclined to charge higher price. 
So, if it is said that the patent term* 
may be 10 years, but if the patent 
holder starts manufacture of that item 
within the country before the expiry 
of that, then in that case alone the 
period may be extended to 14 years or 
16 years. Would it not mean en­
couragement or incentive to manu­
facturer of patent, within the country 
which is our object. The thing can 
be sold in the country otherwise the 
patent will lapse.

SHRI RAMA PAI: At present
the provision is 3 years from the 
sealing of the patent. Of course it is 
not under law as it stood up to 1939. 
but it could be revoked.

SHRI C. C. DESAi; Many people 
argue about 15 years or 16 years . I f  
we say that the life of the Patent, the 
term of the Patent, will be extended 
before the patent holder has taken 
effective steps for production within 
the country.

SHRI RAMA PAI: I agree:

SHRi C. C. DESAI: You have not 
mentioned in your Memorandum 
anything about Royalty, Does it 
mean that you are satisfied with this 
provision?

SHRI RAMA PAI: In this matter
we are guided by Committees like the 
Pharmaceutical Committee of India 
and so on. They are some* important 
bodies. They recommend that this 
should be the thing and Government 
accepted that recommendation. So 
people, who have given thought to 
this matter though 4 per cent was 
sufficient and Government also agreed 
to that.

Usual standard of Royalty that I 
consider reasonable is either 5 per 
cent of the net cost price in the
factory where it is produced or 15
Per cent of the profit. If I am a
patentee and he is making it9 either
he can give me 5 per cent of his coat
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price. Books will be available or if he 
makes profit of 100 rupees, let him 
Pay me Rs. 15. That is not very 
high on profit. You can look at it 
from profit standard or cost standard 
depending upon the industry. There 
are numerous other factors to give 
you a rough idea.

SHRI C. C. DESAI: How would
you differ from the present provision 
of 4 per cent of the net price of the 
bulk.

SHRI RAMA PAI: It would not 
differ materially. I will agree that 
this is a reasonable royalty.

MR. CHAIRMAN: It is bulk price 
and not the cost price . Bulk price in. 
eludes the tax.

So you say 5 per cent of the net coat 
and not the price.

SHRI RAMA PAI: I did not under­
stand.

SHRl C. C. DESAI: After you
study the problem, you can give us a 
note on the subject and we will con­
sider that.

SHRI RAMA PAI: Yes.
SHRI C. C. DESAI: Who should 

determine the royalty and what 
should be the criterion for that? 
Should it be decided by the Control­
ler or by a court of law?

SHRI RAMA PAI: My scheme is 
that it should be determined by the 
Controller on the evidence placed be­
fore him. The respective parties 
should give the evidence. Further 
an appeal should lie not to the High 
Court, but to the Board of members 
selected from among industrialists, 
Jurists and if necessary scientists.

SHRI C. C. DESAI: You suggest a 
special patent appellate tribunal and 
an appeal should go to them.

SHRI RAMA PAI: That should be 
the only practical appellate, tribunal 
for all purposes under the Act. If you 
put the poor Controller at the mercy 
of the High Court___

SHRI C. C. DESAI: Nor should he 
be at the mercy of the Minister.

SHRI RAMA PAI: In olden Jays an 
appeal used to be noted on by the 
Deputy Secretary of the Ministry and 
then it went to the Law Ministry and 
then it came back to the Minister. 
Today I do not think that it is taking 
place. Government of India is the ap­
pellate machinery.

MR. CHAIRMAN: Thank you Mr. 
Pai for your evidence which is very 
illuminating. Now we will hear the 
other witnesses.

SHRI RAMA PAI: I had made a re­
presentation in my personal capacity— 
not on points arising out of the Gill- 
Certain. points which DePenning could 
not raise, I can raise in my personal 
capacity.

MR. CHAIRMAN: It is here. But Is 
it very long? Other people are wait­
ing to be heard.

SHRI RAMA PAI: I can warn you 
that it will be long. Or, you can call 
me any other day. I am here for 
15 days.

MR. CHAIRMAN: That will be 
better. We will fix up a date and let 
you know.

DR. SUSHILA NAYAR: Could you 
give us a resume of what you want 
to say in a few minutes?

MR. CHAIRMAN: Then we will not 
call him again.

DR. SUSHILA NAYAR: If we
feel like, we may call him again.

II. Shri K . Rama Pai— Retired Con­
troller of Patents and Design, Govern­
ment of Indias. 37, Manohar Pukarr 
Roadt Calcutta—29.

SHRI RAMA PAI: In the invita­
tion memorandum, I saw that after
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the points in the memorandum have 
been dealt with I will be asked 
whether I have anything more to add. 
1 am adding in that capacity only. I 
shall try to be as brief as possible and 
to the point. I venture to say this be­
cause you should know the facts. 
What I am going to tell you will 
'Startle you.

The Patents Bill that you are now 
considering was also considered by an 
earlier Committee. You are the se­
cond Committee. A product coming 
out of two Committee should really 
be a good product. I feel that I know 
certain things and I want to make use 
o f them for the benefit of the country.

The origin of this revision of Patent 
Law started in 1948 when under a Re­
solution of the Cabinet of the Gov­
ernment of India a Patent .Inquiry 
Committee was appointed comprising 
of Justice Tek Chand and other top- 
ranking people representing industry, 
administration, etc. They made cer­
tain recommendations. I happened to 
"be the Member-Secretary of that 
Inquiry Committee.

By way of introduction, I will tell 
you the experience that I had of the 
patent law. .It is something unique. I 
had training in the British Patent 
Office. I worked like a member of the 
staff of that office. I was the Con­
troller for nearly 25 years. There­
after, for nearly 20 years I have been 
with a patent agents firm coming ac­
ross inventors and industrialists. So, 
I had some experience and I want to 
share that experience with you. I 
have already told you that I was the 
Member-Secretary of the Tek Chand 
Committee. Justice Tek Chand told 
me after the report was submitted— 
it was an unofficial statement—that 
the Prime Minister had g°ne through 
the report and that he had promis­
ed him that he would accept the 
whole thing as such.

MR. CHAIRMAN: We are not in­
terested in those things. You please 
Jfive us the tfrux of the matter which

will be very relevant for our discus­
sion.

SHRI RAMA PAI: Is this Irrele­
vant?

MR. CHAIRMAN: We are not in­
terested in what the Prime Minister 
told Mr. Tek Chand and so on.

DR. SUSHILA NAYAR: Perhaps
we should let him carry on. We are 
listening to you, Mr. Pai. Kindly
continue.

SHRI RAMA PAI: In 1952-53 the 
Patent Bill was introduced on the 
basis of the Patent Inquiry Commit­
tee’s report. That Bill was advertised. 
Not a single adverse criticism had 
come in. This is an important point 
that I am mentioning. In 1952-53 when 
it was advertised, no adverse criti­
cism had come. The terms of refe­
rence of the Committee included how 
to make the patent system more con­
ducive to research and industry in 
India. Those were the terms. But, due 
various to unforseen circumstances, 
the bill lapsed as the Assembly was 
disolved. Nothing happened after that. 
The existing law was good enough. 
But, suddenly, overnight we bear or I 
hear I am goving my experience—that 
a report known as Justice Ayyang-ar’s 
Report has been published dealing 
with this Bill. I think it was a very 
good draft bill vetted by a high 
court judge. Then. I went through 
the Report and to my surprise I 
found that it was not at all any­
thing different from what the patent 
Enquiry Report has written. We had 
written a chapter in the Patent En­
quiry Report. A list o f most impor­
tant recommendations made was pre­
pared. 25 of these recommendations 
were either not adopted or were re­
versed.

And tnen a new Bill was started. 
Why was this Tek Chand Committee 
Report which was not criticised by 
the public was circumvented by ano­
ther report by someone whom the 
Cabinet did not make a reference to
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the terms of reference that were 
given. And it is in that report that 
it is said that Justice Ayyangar is­
sued a questionnaire. But he himself 
says that response to the question­
naire was poor as compared to the 
time taken by the Enquiry Commit­
tee for going over to the undertak­
ings and collecting evids from va­
rious industrialists and research wor­
kers and so on and so forth. I have 
done all the recommendations of the 
Patent Enquiry Committee Report. 
To-day they attach value. But these 
were overlooked and a new Bill ha? 
come in. Now I put it to you whether 
in this Bill which contains 75 to 80 
clauses is going to help? I challenge 
you to show me any one provision 
in these 162 clause of this Bill which 
is in the nature of a stimulus to in­
vention to industrialist. I have al­
ready shown you how these inven­
tions are made by these people who 
have not appreciated the economics 
of the patent system and who have 
not appreciated the working of the 
Patent Offices and who have not come 
in contact with anybody and so on 
and so forth. I now want you to be 
aware t>f this fact that the Patent's 
Enquiry Committee Report had met 
with the approval of everybody. 
There are other provisions which 
are having worldwide criticisms. Do 
you know under whose authority 
are they introduced? I challenge you 
if you can show me one provision 
which is not conducive to preserve 
or development of invention. You 
would nt)t find anything wrong in 
the law except in the case of food 
and drugs for which I have given 
you a remedy already. No doubt the 
prices are high. But this is a simple 
thing which you can rectify by an 
amendment. Why are you making 
the patents law so cumbersome an 
affair to the public? If a technical 
man is granted a patent, which is 
worthless, he would not look at it. 
All these Inventions in railways can 
be used by ourselves without giving 
me even a quarter anna. What is the 
need of taking out a patent? There 
is nothing in this Bill and it would

be a more deplorable thing in this 
world that even after the two Com­
mittees have gone into this matter we 
are not satisfied with the existing law. 
This patent system is not going to be 
useful for the development of indus­
trial progress in India. This is all the 
submissions that I wish to make. Now 
I am prepared to answer any ques­
tions that you may put.

DR. SUSHILA NAYAR: Do you 
mean to say that this research work 
or what you would call inventions 
can only be termed useless unless 
there is a very big financial incentive 
given? Is that your point?

SHI Î RAMA PAI: No invention 
activity is appreciated. It may be 
nothing to you. I have got a very 
big pencil with me. An inventor with 
his great labour has made this. Like 
the painter he makes a painting. It 
is not difficult. He is born to invent. 
But the way in which the inventor’s 
right to get something for the use of 
his invention is not fair. The people 
who have sponsored the Bill not seen 
the patent Office An inventor loves 
a certain invention being made use 
of. He would have invented by 
spending a lot on it and even by sel­
ling his wife’s ornaments. What he 
wants is only a recognition for his 
invention and nothing else.

DR. SUSHILA NAYAR: You will 
find it in the Bill itself. He will get 
recognition for his work.

SHRI RAMA PAI: You have made 
such a cumbersome procedure. Why 
should you nt>t leave the Act as it 
is? Why should you have such a pro­
gressive type of legislation?

DR. SUSHILA NAYAR: If it ham 
pers development of invention what 
have you to say to this?

You know that go far as drugs are 
concerned, we have done something 
very unfair to the people of this 
country by granting a product pa­

1006 (E)L.S.—18.
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tent. None of our scientists have 
any chances to use their brains to 
find out a different process by which 
a useful drug can be made and they 
can get credit for it. We have given 
this product patent to most of the 
foreigners and thereby we have 
blocked the rights for our own peo­
ple. Our own people by modifying 
the original processes would have 
produced s®me things even better 
but they could not be allowed to do 
so because they had been tied hands 
and by this legislation feet. So, 
should we not make a .provision with 
regard to this position and rectify it? 
The charge made against the ruling 
party has been that since 1948 we 
have been wanting to revise the law 
but the vested interests are so power­
ful that they have blocked us at 
every stage. Committee after Com­
mittee was set up. But nothing ha  ̂
tcome out of that. You too say why 
not leave the legislation as it is? If 
you look at it carefully you will say 
that this ’egislation is not good for the 
country If our scientists cannot be 
allowed to find a different process for 
manufacturing somthing useful is 
that good or bad? Will you answer 
that? How can you -my that it is a 
good thing to leave the matter as it 
is?

SHRI RAMA PAI: Madam, this 
point was taken up by the Committee 
where you were not here and I nave 
given that answer. If you want, I 
repeat it. As far as I know all the 
Members are satisfied. There are 
provisions in the existing Act which 
create all these unfortunate things 
that you complain of. These would 
not have happened if only these in­
ventors or industrialists took part 
as you would expect them to take 
part. Here is a childish provision. 
The people icould not have gone to 
the Controller here and asked for a 
licence. He could not have got a 
patent even with a 4 per cent maxi­
mum royalty.

DR. SUSHILA NAYAR: Why
should he has to pay 4 per cent 
when it is own his process?

SHRI RAMA PAI; Are you aware 
that it is unfair to get a patent un­
less you are prepared to give some­
thing for the Inventor who has claim­
ed for his inventions.

DR. SUSHILA NAYAR: I agree 
with you here.

SHRI RAMA PAI: If he discloses 
that and thereby the public gets this 
type of knowledge, he can go to the 
patent office for obtaining a patent. 
We have a Patent Office here as well 
as in England as also a library here 
in India. I am merely placing the 
facts.

DR. SUSHILA NAYAR: The scien­
tists in India are finding their own 
way of producing different products. 
If there is something which comes 
in the way it should be taken out of 
their way. Secondly, some product 
I can buy at a tenth of its cost from 
another country, but because I have 
given patent rights to certain people, 
the law does not allow me to import 
it from that country where I can get 
it at 1110th or 1 |20th of the cost 
Why should we suffer this kind of 
situation.

SHRI RAMA PAI: You have raised 
two points. I will deal with the first 
opint first. One is: I have found out 
an original process. Ii not the ori­
ginal process built on the discovery 
which I have made?

DR. SUSHILA NAYAR: It may or 
may not be. But even in western 
countries they do not' give product 
patent but they only gave process 
patent.

SHRI RAMA PAI: I will come to 
the second point that something is 
sold here at 50 times the price out­
side. To overcome that I said a simple 
provision will over .come this diffi­
culty. Importation of a product in an 
open market will not be an infringe­
ment of the patent. That one line 
will do away with this difficulty.
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I have kept before you all that I 
wanted to say. I am not saying that 
nothing should be done. The BIRPI 
has brought out a model paten» law. 
That will be useful for India. But if 
you are going to proceed with the 
present Bill I have nothing to say. 
Probably that also will be good for 
the country.

MR. CHAIRMAN: Thank you, Mr. 
Pai.

(The Committee then adjourned)^
M\s. Reniry and Sons Calcutta 

Spokesman:
MR. H. HOLLOWAY
MR. BALDEV CHATURBHUJ
OJHA
MR. DESH PAL AHUJA
(The witnesses were called in and 

they took their seats.)

MR. CHAIRMAN: Mr. Holloway,
yourself and the Associated Cham­
bers of Commeroe were invited to give 
evidence this afternoon. I don’t think 
we shall be able to complete your 
evidence. If It does not inconven­
ience you, we hope to get you some 
other day.

MR. HAROLD HOLLOWAY: We
entirely appreciate the difficulties 
of this august Committee and we are 
unreservedly at your disposal. The 
gentlemen from the Associated 
Chambers Of Commerce having come 
here and being able to complete 
their evience, it would be fairer to 
them and easier for you to complete 
theu\ evidence today. Owing to the 
nature of our involvement, I would 
like to have it finished in one go 
rather than part by part. I do appre­
ciate the courtesy of yourself and 
the Committee in explaining the posi­
tion to me. Thank you.*

followed by his colleagues

(Mr. Harold Holloway withdrew)

III. Associated Chambers of Com ­
merce and Industry of India Calcutta

Spokesm en:

1. MR. I. MACKINNON,
2. MR. H. W. J. NASH.

3. DR. S. VARADARAJAN
(The witnesses were called in and 

they took their seats)

MR. CHAIRMAN: Mr. Mackinnon. 
we have received your memorandum 
and it has been distributed to our 
Memebrs. You may now emphasise 
the salient points and after that the 
Members will put questions to you.

MR. MACKINNON: We should be 
very happy to do that.

MR. CHAIRMAN: Please note that 
your evidence is likely to be made 
public and no part Of your evidence 
will be kept as secret. If, however, 
you want some portion of your evi­
dence to be kept confidential, please 
indicate that. That again I cannot 
assure that it will be made so.

MR. MACKINNON: Mr. Chairman, 
my colleagues and I are honoured 
to have been invited by this Com­
mittee to give evidence on behalf of 
the Associated Chambers of Com­
merce and industry in India. This is 
an all-India organisation composed 
of 11 constituent Chambers of Com­
merce in various parts of the coun­
try. These 11 chambers have bet­
ween them approximately 2500 mcm- 
ber-companies and represent the en­
tire range of commerce and industry 
in this country. These 2500 compa­
nies have something like 20,00,000 
employees and some 15000 mnnage- 
iral staff. They include wholly 
Indian-owned«companies, with majo­
rity and minority foreign participation 
and a few foreignowned companies. 
My own Chamber, the Bombay Cham­
ber of Commerce has 600 members and 
it represents a wide cross-section of 
all the industrial and commercial Inte-

* Later on, M/S R^mfy and Sons Cal'iitra sought to Se excused from apneiring before ?hr 
Join; Commttce an 1 were conven; w’th the written mcmonmd'im which they had submitted 
to the Joint Committee-



rests in Western India* Accordingly 
we believe that we can fairly claim 
to speak not for any particular type 
or group of industries but for a 
cross-section of the whole of Indian 
industry, and indeed we are not 
here to present the views of any par­
ticular industry but of industry as 
a whole.

At the same time we would nt)t 
wish to claim that all our mem­
bers are interested in the Patents 
Bill, 1967 to the same degree and to 
the same extent. They are not. Pa­
tents are a very specialised form of 
statutory instrument which relate 
solely to Inventions and therefore 
they are primarily of interest to in­
ventors. If we are interested in 
them as industrialists it can be for 
one of two reasons. Either we em­
ploy the inventors, that is to say, we 
are directly engaged in research and 
development ourselves. Or we apply 
the inventions on a relatively large 
scale in the production of goods and 
service's, for the benefit of the com­
munity as a whole—That is to say, 
we are investors in new plants, new 
processes and new technologies based 
on the original inventions. The Mem­
bers of our Chamber who are most 
concerned with this Bill are there­
fore the Members who are directly 
engaged in these, what may be cal­
led, “science-based activities,” either 
in respect of research or in respect 
of investment. We are here mainly 
to speak on behalf of those members.

Our special concern is with the 
Patents Bill as a stimulus or a deter­
rent to industrial invention, that is, 
to the organised Industrial research 
and development of India during the 
next two or three decades.

Sir, I am sure that the members 
of the Committee and the Members 
of our Chamber would be in com­
plete agreement that there is no 
lack of scientific ability in India and 
no lack of inventiveness on the part 
of Indian scientists. One of the 
main problems is to harness and 
apply this inventiveness to the in­
terests of national development. Ano­
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ther problem, a related one, is to 
halt the brain drain which is tend­
ing to denudue us of some of our 
ablest young talent in this field yet 
another is to try and raise the gene­
ral level of India’s investment in re­
search and development to a figure 
which will maintain, and hopefully 
enhance, this country's standing (in 
the desperate race towards techno­
logical progress which now charac­
terises not only the developed but 
also the major developing countries 
of the world. In this respect, the na­
ture and the strength of the patent 
‘•umbrella” under which all this 
activity must proceed is a highly re­
levant consideration.

Therefore, Sir, the Associated 
Chambers have approached the Pa­
tents Bill, 1967, by asking the fol­
lowing basic questions:

First, does it stimulate the Indian 
inventive spirit? Secondly, does it 
encourage Indian industry to invest 
large sums to harness and apply that 
spirit in developing useful new pro­
ducts both for the Indian market and 
for export?

Thirdly, does it assure the inven­
tor overseas or the overseas holder 
of the relevant patent that, if he 
makes his Invention and its asso­
ciated know-how available to an In­
dian collaborator, his property rights 
will be fully respected and the re­
turn he receives will conform to in­
ternational standards.

We believe that, while the Bill as 
a whole is directed towards these 
ends, there are one or two clauses 
which, as presently drafted, will ope­
rate in practice in (precisely the re­
verse direction.

We wish to emphasize, Sir, that 
we have nt> quarrel at all with the 
basic intention of the Bill namely, to 
bring the existing patent law in 
India, which originated In 1911, into 
line with present day needs. Equally 
we appreciate that this Bill, like the 
patent laws of every democratic
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country, must not only encourage 
invention by providing adequate sta­
tutory protection but must also pre­
vent abuse of that protection by in­
troducing adequate statutory safe­
guards. Finally, we accept, of course, 
that In this as in all other spheres 
of legislation, the national interest 
must be par amount and, where 
there is genuine conflict, must over­
ride private interests.

The clauses that concern us most, 
and to which we have referred io in 
our Memorandum Of Evidence are 
lirst, that clause which seems further 
to reduce the effective life of an In­
dian patent from its present compa* 
ratively short duration (clause 53); 
secondly, those clauses that seek 
automatically to nullify the protec­
tion granted to the patentee if Ihe 
States decides to acquire or to use 
his patent [clauses 2(h), 48, 99 (1)
and 102]; and

Thirdly, those clauses that are dis­
criminatory as between one class of 
patent and (another, and which would 
operate detrimentally against inven­
tions in respect of foods, chemicals, 
drugs and medicines (clauses 53, 87 
and 88).

Our concern is the greater because 
the clauses in this third group are 
intended to operate retrospectively 
to the detriment of existing as well 
as future inventions and, finally, be­
cause in several of these Clauses 
(notably 48, 88 and 102) the action 
contemplated against the patents is 
not open to judicial appeal.

As regards the appropriate life of 
a patent, we recognize that an appro­
priate balance has to be struck bet­
ween the need to secure an adequate 
return to the inventor and the need 
to limit the monopoly granted to him 
for this purpose. Moreover, it is 
impossible to claim that any pistfticu- 
lar period of time is exactly right 
for this' purpose. It does seem to us, 
however, that when the average cost 
of developing an invention on an in­

dustrial scale is increasing rapidly 
and the average time needed to in­
troduce a new product in any field 
is lengthening, there can be little 
practical justification for shortening 
ihe life of a patent. This is particu­
larly so when the general trend in 
other countries is towards lengthen­
ing the life of a patent and where 
20 years is apparently becoming the 
internationally accepted norm.

Our concern with the special 
powers propose to be granted to Gov­
ernment under the Bill arises not be­
cause we question the need for such 
powers in principle, but because we 
consider that, in practice, the powers 
contemplated are far wider and more 
extensive than is necessary and their 
application will lead to very grave 
injustice. Therefore, in our opinion, 
they involve or quite unnecessary 
weakening of general patent pro­
tection, with all the harmful conse­
quences for research and for invest­
ment that we have already explain­
ed. We consider, for example, that 
the powers granted to Government 
under Clauses 99 and 100 are suffi­
ciently wide to ensure the par­
amount interests of the State and 
that Clauses 48 and 102 are unneces­
sary and should be deleted. The
power to use a patent by or on be­
half of Government without paying 
any form of compensation to the pa­
tentee, as provided in clause 48, ap­
pears to us to run counter to the ac­
cepted principles of Indian law re­
garding the sanctity of private pro­
perty. The powers proposed to be 
granted to Government, under Clause 
102, to acquire any invention, merely 
by notification, if it is satisfied that 
this Is necessary for a public pur­
pose, is so wide and so entirely 
unqualified as to amount to complete 
expropriation.

We submit, Sir, that the Bill 
should make clear what precisely 
are the public purposes for which 
Government may be given special 
powers to make use of patented in­
ventions. This is already done in cer­
tain other clauses of the present Bill
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but even these, we believe, are un­
duly far-reaching. We suggest, for 
example, that -“Government under­
takings’’ in clause 2 (h) should not 
include industrial organisations in 
the public sector which operate in 
direct competition with similar orga­
nisations in the private sector. We 
feel strongly that the powers given 
to Government in Clause 99 (1) to 
notify any undertaking as a govern­
ment undertaking for the purpose of 
making use Of a patent is highly ob­
jectionable. Given the customary 
powers to us3 an invention for the 
purposes of research and education, 
such as are provided in Clause 48 (d) 
of this Bill, we see no reason why 
“government undertakings” should 
be defined, in clause 2 (h) to Include 
Universities and bodies like the 
C.S.I.R. Finally, we would urge 
that in all case of Government use 
or acquisition of a patent—possibly 
barring a national emergency—the 
patentee should have a right to be 
heard and his legitimate claims 
should be made justiciable by the 
courts. -

Finally, Sir, there are those clauses 
of the Bill—53, 87 & 88—which dis­
criminate against inventions made in 
some of the most important science- 
based industries—foods, chemicals, 
drugs and medicines. Sir, all of us 
here are engaged in some branch or 
the other of these three fields of acti­
vity and we can speak from experience 
of the increasing cost of developing 
new inventions, of commissioning new 
processes and of testing and market­
ing new products in these areas. For 
that very reason we have urged re­
consideration of the appropriate life of 
a patent in general. We feel the pro­
posal in clause 53 to reduce the life 
of the patent in the fields of foods and 
drugs to 10 years is virtually tanta­
mount to removing effective patent 
protection from inventions in these 
fields altogether. Much the same argu­
ment applies to the proposals in clauses 
87 & 88 whereby all patents in these 
important fields are demed to be 
endorsed with the words *Licences of 
flight’ from the outset, whereby, as a

result, any interested person can 
compel the inventor or the patentee 
to grant him a licence to work the 
invention and where the powers of 
the controller are restricted merely to 
netting the terms of such licences 
within a maximum royalty ceiling that 
in many cases is virtually confiscatory 
in practice.

Sir, we are very well aware of the 
need to provide for a working system 
of compulsory licensing and this is 
already provided in clauses 84 and 85 
of the present Bill. We cannot find 
any reason for supplementing the 
compulsory licensing provisions with 
further provisions of this kind which 
in practice amount to an automatic 
abrogation of the exclusive rights
which it is the whole jaurpfose of a 
patent to provide. We are aware, Sir, 
that the present Act—the Act of 1911— 
provides for licences of right as well 
as compulsory licences but in the pre­
sent Act and in other countries the 
basic concept of licencees of right is 
one of voluntary surrender of the ex­
clusive rights attaching to the patent 
as distinct from the compulsory licens­
ing powers granted by law. By volun­
tarily surrendering his monopoly 
rights the patentee enjoys certain 
benefits notably a reduction of the very 
high fees involved in acquiring and 
renewing a patent. We know of no 
other country that imposes licences of 
right as an automatic involuntary con- . 
cept. We suggest, Sir, that if it is in­
tended to retain the concept of a vo­
luntary grant of licences of right 
clauses 86, 87 and 88 require radical 
amendment, otherwise we would sub­
mit that clauses 84 and 85 are adequate 
to portect the public against the non­
working of patents through the normal 
compulsory licensing procedure.

I must apologise, Sir, to you and to 
the committee for speaking at such 
length. I have sought to explain why 
we in Assocham consider that certain 
clauses in the Bill will serve as major 
deterrents to invention and, therefore, 
to industrial research at the very stage 
in Indian economic development whre 
several major industries are initiating 
research and development programmes
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on a significant scale. The same clauses 
and for the same reasons will tend to 
hamper investment in new technology 
and new processes especially in the 
“science-based” industries. New re­
search and new investments of this 
kind seem to us essential if We in 
India are t0 stay abreast in the world 
technological race and are to go on 
expanding our exports of non-tradi- 
tional products.

MR. CHAIRMAN: Don't you think 
the patent law carries the idea of 
monopoly and, therefore, very often 
the patent law is likely to be abused. 
As a projection against this we have 
thought of the concept of. compulsory 
licences and licences of right. Thi; 
concept is not new. .It is prevalent in 
other countries also. Don’t you, there­
fore, think that same provision like 
compulsory licences and licences of 
right ought to be provided in our law 
in order to check abuse of the patent 
law.

MR. MACKINNON: Yes, Sir, I agree 
that it is necessary in this patent Bill 
as in any Patent Law not only to pro­
tect the invention but also to protect 
against abuse of the monopoly granted 
to the invention. I agree for that pur­
pose a system of compulsory licensing 
is essential and it must be so devised 
as to be workable. I am not sure 
about the concept of licences of right 
as to why it is necessary to have both 

I licences of right and compulsory 
licensing in the same legal framework.
I am aware that in the present Act 
and in other countries there is a system 
whereby the patentee himself can 
voluntarily surrender the exclusive 
rights of his patent to other people 
under a system of licences of right 
and by doing that the feas for main­
taining his patent is reduce. If he does 
not wish to maintain exclusivity he is 
able to enjoy certain financial benefits. 
I would have thought that the real 
answer to the question is that although 
it is necessary to prevent abuse it is 

" also necessary, Sir, not to devise such 
methods of preventing abuse as will 
destroy the whole' basic purpose of the 
patent itself at the same time.  ̂ Our 
objection to clauses 87 and 88 is no

that it Is necessary to prevent abuse 
but they in effect virtually abrogate 
the exclusivity of the patent altogether, 

MR. CHAIRMAN: To strike a bal­
ance what improvements do you sug­
gest?

MR. MACKINNON: My suggestion 
is, Sir, the compulsory licensing pro­
visions in 84 and 85 are adequate to 
deal with the problem of abuse. So far 
as the licences of right are concerned 
if it is felt by the Committee that 
these should be retained in addition 
to compulsory licensing they be draft­
ed to make it a voluntary form of 
surrender of the exclusivity of the 
patent rather than an automatic com­
pulsory sharing of the patent with 
anyone who comes along and however 
unqualified he may be to use the 
patent.

DR. VERDHARAJAN: I would like 
to refer to what I consider the pri­
mary purpose of a patent. There is a 
contract between Society and the in­
ventor. The society agrees to offer 
the inventor a limited exclusivity for 
a period so that he may fully reveal 
the nature of his invention. Thereby 
we encourage industrialists and 'ith&r 
people to create conditions for inven­
tions to be made. This is very im­
portant purpose.

MR. CHAIRMAN: My question was 
to check the abuse.

SHRI VERDHARAJAN: If in fact
some such form of compensation is not 
provided, then I believe we would not 
be able to provide the necessary con­
ditions for invention. Mr. Mackinnon 
has already referred to a clause wnich 
provides that in the case of patents 
which are not worked in the case o 
inventions which are not exploited, 
there is a provision for compulsory 
licence. We believe with compulsory 
licensing procedure invention a r o ­
matically is available to the society 
for use.

SHRI C. ACHUTHA MENON: There 
is a situation in India in which a num­
ber of patents have been token «P- 
But we find that a large majority
not being worked but under the pro­
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tection of the Patent these pepple get 
these products imported in India and 
sell in India. With the result that 
inventiveness in India is not promoted. 
In India industry is not promoted. 
That is the present situation in India 
so far as I can understand. But now 
does the Patent Law as you visualise 
help overcome these difficulties.

SHRI MACKINNON: The position,
Sir, as I understand is that first of all 
in India and in almost any country a 
very large proportion of the patents 
are not worked. There are a number 
of reasons for that. Invention is patent 
at a very early stage—what may be 
called "laboratory stage” of the inven­
tion. The actual development of the 
invention upto a commercial scale is 
a long and highly costly operation and 
many many steps are necessary for 
full scale operation. At the outset it is 
impossible to say whether the inven­
tion described in the patent will or will 
not have ultimate commercial use. 
That is one of the reasons why many 
inventions cannot have commercial 
application and are, neither worked 
by the inventor nor can they have any 
interest to anyone else. They are super­
seded by others.

Another reason why a very small 
number of inventions are actually 
worked is because, at any rate in this 
country, a very high proportion of 
inventions at the present time are 
made in the chemical and relative 
fields. In these fields, as Hon’ble 
Members will know, it is not possible 
to patent the product. It is only pos­
sible to patent the process for making 
the product and it is quite common 
and indeed necessary to secure the ex­
clusivity which goes along with the 
patent.

In the patent if the invention goes 
for more than one process for arriving 
at a product whatever it may be, he 
has ift fact got the necessary protec­
tion. Out of these only one will be of 
use and that is the one which is work­
ed on a commercial scale. So far both 
these reasons in general, the Hon'ble 
Member is quite right that a very

small proportion of patents are ac­
tually worked.

To second part of the question, whe­
ther this was because a large number 
of these patents relate to product 
which are in fact imported and for 
which it was never the intention of 
the inventor that they .should be 
worked in the sense of being manufac­
tured in India. Sir, I have no statistics 
or data that could indicate whether 
that is, indeed, the correct position. I 
know of statistics which demonstrate 
that a great majority of inventions are 
in fact imported and not manufactur­
ed. I do know, however, sir, from 
practical experience that it is a very 
common procedure in many industries 
and perhaps particularly the industries 
which I represent—pharmaceuticals 
and drugs—to start with in the first 
instance invention has been made ab­
road or in some cases if it is related 
to an Indian invention, to begin by 
importing the product. This is in 
order to test the market so to speak 
and to satisfy not only the Company 
concerned but also the licensing autho­
rities, i.e. Licensing Authorities under 
Development and Regulation Act or 
in our case the Drug Controller, that 
there is a genuine need of a product 
in this country which would justify 
the necessary investment of resources 
in its manufacture.

MR. CHAIRMAN: After having
taken the patent, the import is done 
with the consent of the Government.

SHRI MACKINNON: Yes.

MR. CHAIRMAN: It is for the pur­
pose of exploring the market.

SHRI MACKINNON: Exploring the 
market and satisfying the Controller 
or the Licensing Authority under the 
Industries Development and Regula­
tors  Act that there is a genuine need 
which can be met by manufacture. This 
is a gradual and complex process, Sir, 
from the basic raw material to the 
manufacturing operation. The com­
plex chemical processes which we
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programme may take a number of 
years to bring into full production. 
I submit, Sir, this is one possible ex­
planation to the question which the 
hon. Member put forward.

SHRI ACHUTHA MENON: You 
have just described what precisely 
was in my mind. A certain person 
takes out a patent in India. He gets 
the process patented. Then, it takes 
some years for the plant to be set up 
and the manufacturing process to be 
started. Meanwhile, he ^ets permis­
sion to import the product and sells 
them and thus establishes a market. 
Now, even if another inventor invents 
another process, it is of no use be­
cause the first man has captured the 
market already. Even though he does 
not manufacture the product in India, 
he has got the complete monopoly of 
the market. The result is that Indian 
inventiveness is not promoted, nor 
Indian industry is promoted. It was in 
this context that the Chairman said 
about the abuse of patent law.

SHRI MACKINNON: Whether or not 
in this proce3s the market is captured 
to the exclusion of other people is 
not an essential feature in the situa­
tion.

SHRI ACHUTHA MENON: But this 
is what happens.

SHRI MACKINNON: It is jnly in 
the early, tentative stages. It is very 
abnormal that the import authorities 
will sanction sufficient foreign ex­
change to import continuously. I 
would submit that this is not the nor­
mal situation. It must be an exceptional 
case.

Coming to the other part, we are 
specifically on the question how in­
ventions made overseas and patented 
in India are being handled, whether 
they are exploited in India or not. I 
may submit that the original intention 
of the inventor would be to manufac­
ture it in India, or he would not patent 
his invention at all. I do not believe

that this is excluding Indian inventors. 
It may exclude Indian people from 
getting the original invention. That is 
not the same thing as excluding Indian 
inventiveness. ' If the patent is not 
worked here at all and over a long 
period of time the product is being 
imported, it is open to anyone to apply 
the compulsory licensing procedure. 
But if any Indian manufacturer claims 
that he should be allowed to get the 
original invention and secure market 
other than through the licensing pro­
cedure, I would not accept it ea a 
valid procedure.

SHRI ACHUTHA MENON; That is 
not what I mean. If there is only pro­
cess patent, then the Indian inventor 
can invent another process by which 
the same chemical product can be ob­
tained. There is no bar at ail. That 
will encourage Indian inventiveness 
and it can also develop Indian indus­
try. That should be provided. But did 
you say that protection should also 
be extended to product?

SHRI MACKINNON: I did not sug­
gest that.

SHRI ACHUTHA MENON: With re­
gard to clause 48 of the Bill, your ob­
jection is that Government use it with­
out payment of compensation. I want 
to point out that this claus* contains 
provisions for importation on behalf of 
the Government. The purposes are 
mentioned here, namely, its owft use, 
distribution in any dispensary, hospital 
or other medical institution, etc. So, for 
certain limited purposes which are 
primarily important for the commu­
nity as a whole it may be necessary 
in certain circumstances to import this 
article. Do you object in principle 
to any such provision or is your ob­
jection limited to the point that the 
patentee should be compensated? s

SHRI MACKINNON: We have two 
objections to this clause. The basic 
one is that it does not provide for 
compensation. That is our principal 
objection to this clause. Then we have 
a general objection to those various
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clauses that deal with acquisition or 
use by the Government; and the cir­
cumstances in which the special powers 
should be used, **re not sufficiently de­
fined in the Bill. Suppose Govern­
ment import a drug for distribution in 
dispensaries or hospitals in order to 
prevent the spread of a national epi­
demic for which it is not possible to 
manufacture the drug in the country 
in sufficient quantities, then it is not 
proper for me to suggest not to im­
port. On the contrary, I would not 
dream of suggesting that we should 
object in such circumstances. My 
submission is that the .special circum­
stances in which these special powers 
under the Act can properly be used 
should be defined. I have mdicated 
earlier that we would welcomc sub­
clause (d) of clause 48 whereby the 
making or use of a patented process is 
not considered infringement if it is for 
purposes of research and education. 
We think it is entirely proper. I hope 
I have made my position with regard 
to Clause 48 quite clear.

SHRI ACHUTHA MENON: You, in 
principle, seem to approve that Ihere 
should be a provision for compulsory 
licence. At the same time you are ob­
jecting to clauses 87 and 88 with re­
gard to licences of right. Don’t you see 
that licences of right spply only to 
certain products such as medicines, 
drugs and food. From the point of 
view of social benefit, does it not stand 
to reason that a distinction can he 
made with regard to these products? 
You will find that in certain countries 
there is absolutely no patent protection 
so far as these products are concerned. 
In the UAR and in Italy there is no 
patent protection. Even in Japan, so 
far as medicines and pharmaceuticals 
are concerned, there is no patent pro­
tection. These products ':an tc  on a 
different footing. That must be the 
reason why with regard to these pro­
ducts the system of licences of right 
is provided for. What is your com­
ment?

SHRI MACKINNON: 1 do under­
stand what is sought to he achieved

here. I am afraid I oannot speak for 
the UAR as I am not an expert in 
these matters. 1 do know the position 
about Italy. I am av> n e that there is 
no patent for drugs in Italy and I am 
aware that medical and pharmaceuti­
cal authorities in Italy and the whole 
industry in Italy appear to be united 
that this position in Italy should be 
changed because it has not operated to 
the advantage of the community as a 
whole. I shall try to indicate the main 
difficulties with these tw0 clauses of 
the Bill. These two clauses in fact ab­
rogate the right of the inventor alto­
gether. The position in Italy is that 
because there are no patents *or in­
ventions and it is free for anybody to 
go and make any substance he 
wishes provided he can obtain neces­
sary know-how, there is widespread 
fragmentation of manufacture by a 
large number of small-scale manufac­
turers making use of most of these 
substances. With relatively high costs 
of production and extremely high 
cost of marketing, you will find no­
where in Europe comparatively higher 
prices for these products. Certainly, so 
far as my information goes, the prices 
in Italy are substantially higher than 
the prices of such drugs in India.

SHRI KRISHNA KANT. Then why 
were Britain importing them from 
Italy? *

MR. MACKINNON: There is no re­
lationship between the prices at which 
the products are sold in Italy to Ihe . 
ultimate consumers and the prices at 
which a manufacturer is occasionally 
willing to sell his products in bulk. 
Naturally he would like to sell his pro­
duct in bulk to a large importer. Bri­
tish Government would like to take 
care of the National Health Service. 
There is no' relationship between the 
prices at which these drugs are sold 
in bulk to the National Health Service 
and the prices at which the Italian 
consumers have to pay for the finished 
products. That is a basic situation. 
Now, may I just completa what I had 
to say? The problem arises in be­
cause clauses 87 and 88 destroy the
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exclusiveness of the patents rights. 
This undermines the value of the 
patent and fails to reward the original 
inventor. If we do not provide the 
necessary incentive to -he inventor, 
that will destroy the possibility of 
another or further invention being 
made in India or obtained in India in 
this important field. I belive Dr. 
Varadarajan would testify to this 
much more effectively than myself.

MR. NASH: It is not only a question 
of foods and drugs that are involved 
here but I think a very wide range of 
Patents is involved, including all 
chemical substance and probably touch 
the whole field.

DR. VARADARAJAN: I would like 
to refer to the particular clause relat­
ing to medicines. While I accept that 
it is an important social bearing ’ 
would like also to refer to the obtain­
ing of a patent for an invention in 
this group in any country in the 
wold. Drugs And medicines are a 
Glass by themselves. These are tiie only 
substances which cannot be tested in 
actual conditions. They take a very 
very long time. For instance, if you 
manufacture machine, or a motor car 
or any other industrial design, they 
can be tested with the actual condi­
tions. The period between the inven­
tion and the actual selling for getting 
rewards is fairly short. In the case 
of drugs and medicines and also food, 
there are a number of regulatory 
agencies which control the marketing 
these—there is g Drug Controller in 
this country and then there is a Cen­
tral Committee for Food Standards in 
this country and similar organisations 
exist throughout the world. So, if one 
in fact proceeds to discover a new 
drag, it has to be Ibetter than all 
existing drugs. Drugs may be toxic 
in efitecH They have to be tested 
tinder careful conditions. They nave 
to be tested in general generations 
animate. And so we know definitely 
that it takes considerable time to 
test for biological safety any one of 
these drugs or any food! product. 
Sometimes it ranges from six years

to seven or eight years for testing 
them before these can satisfy the 
Controller and the Food Standards 
Committee. There is a long procedure. 
Research has to be done thoroughly 
for safety into and quite rightly so. 
It is to me very much surprising that 
it is in this field where it is ex­
tremely difficult to find markets and 
obtain rewards except by very long 
research. In the interest of public 
safety, one should not consider short* 
ening the period of research as well 
as the period of protection by patents 
for drugs and foods. To my mind I 
would say that India has made re­
search in the last 15 years or so in 
drugs. We have a number of insti­
tutes operated such as the Council of 
Industrial and Scientific Research 
which is spending, to my mind, 
amounts of the order of Rs. 1-112 
crores per year in the field of drugs. 
We have also a Food Research In­
stitute which employs one thousand 
people and yet, the number of in­
ventions which are patented is only 
two, three or four per year and the 
number of inventions that have ac­
tually been used is extremely small 
and the number of inventions from 
which money has been derived to the 
inventor is even smaller. As you 
know, the National Research Deve­
lopment Corporation had a revenue 
last year of the order of about Rs. 2 
to 3 lakhs. The National Research 
Development Corporation is the 
custodian of all patents which are 
obtained by Government agencies. I 
think there will be a case for ex­
tending the patent cover to a much 
longer period than the normal period 
of 14 or 15 years as provided for 
here as Iso for exclusive licence of 
right.

SHRI ACHUTAN: With regard to 
compensation do you object to the 
fixing of compensation for an upper 
limit?

MR. CHAIRMAN: What suggestions 
have you got with regard to fixation 
of compensation?
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MR. MACKINNON: We haive ob­
jected to 4 par cent. We object to 
specifying in th* Bill a rate appli­
cable to all inventions. We would pre­
fer not to put any ceiling at all but 
to leave this to the parties them­
selves. if they cannot agree, let there 
be a process of appeal to the Con­
troller. But the ceiling should not be 
specified in the Patent Law.

SHRI ACHUTHAN: Can you tell
me as to what is the rate of royalty 
realised—I am asking for information 
about the percentage of royalty re­
alised?

MR. CHAIRMAN: He wants to 
know the normal rate of royalty to 
be paid according to you?

MR. MACKINNON: I believe that 
the rate of royalty should be com­
parable with the rate applicable in 
other parts of the world. It is basi­
cally a matter of international stand­
ard. Many of us in India shall have 
to make use of these inventions and 
developed over years. A number of 
Indian inventions are bound to grow.
I do not think that India or any coun­
tr y  will ever reach a position where 
it will be self-sufficient in all inven­
tions. It is for this reason that I 
say that the rates of royalty on these 
matters should be settled on inter­
national basis. Of course I cannot 
speak for industries in general, in a 
field like this, I do clearly recognise 
that the industry which makes use 
of a widely-used substance and is 
having a turnover of crores of 
rupees, would be satisfied with la 
very much smaller percentage or 
royalty rate when a specialised pro­
duct of great importance but only a 
small turnover is involved. I do not 
think that a particular ceiling is 
necessary to be fixed.

MR. CHAIRMAN: It is more or less 
a commercial proposition according to 
you,

MR. MACKINNON: Yes, Sir.

SHRI ACHUTHAN: How do you 
fix it? There must be some norm.

Is it left to l he Controller or to the 
Court? He cannot just decide arbitra­
rily. Some norm should be provided 
for in the Act itsC* foi guidance. 
Otherwise it would be only arbitrary.

MR. CHAIRMAN: What he means 
to say is this. Suppose there is a 
product which has a large market. 
The party concerned mast be satisfied 
with the smaller royalty.

SHRI ACHUTHAN: I appreciate 
his argument. But something is to 
be provided for in the Act itself.

MR. CHAIRMAN: What is import­
ant is this. He cannot have a higher 
royalty.

MR. MACKINNON: It is a common 
feature in the Patent Law of the 
country to say that it shall be decided 
by the Controller in the event of a 
dispute between the parties.

SHRI ACHUTHAN: In certain
cases the rate of royalty of 1|2 per 
cent or 1 per cent will even be very 
much higher. Why should you ob­
ject to this 4 per cent royalty. That is 
exactly what I am asking.

MR MAjCKINNON: Whereas in
some cases 1|2 per cent may be con* 
sidered very high, in other cases 4 
per cent may be considered unreas­
onably low. I, at this moment, have 
the right to use a Japanese patent 
where the royalty is 17 per cent. The 
Japanese consider it as a reasonable 
rate of royalty. There are cases 
where it is still higher.

SHRI KRISHAN KANT: The first 
point I will take is that you have 
said in your memorandum! as also 
now that the period should be longer.
Il would bring to your notice that 
this is a book called Role of Patents 
in the Developing countries. It says 
that in UAR, the duration of the 
patent is 15 years from the date of 
application. In the case of inventions 
covering processes relating to food­
stuffs, medical drugs or pharmaceuti­
cal preparations the patent term is 
10 years from the date of application
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and there is no provision ior exten- 
tion of the term.

Secondly, you muat have been the 
report of the Committee of Enquiry 
into the Relationship of the Pharma­
ceutical industry with the National 
Health Service 1965-67 prescribed 
over by Lord Sainsbury in which they 
have said.

“The majority of the Commit­
tee is in doubt whether over the 
extensive field of products of 
varying importance, the result of 
varying periods of research, a 
patent period of as long as 16 
years is necessary. Most of us are 
inclined to think it too long, and 
that the position would be met by 
a shorter period of complete pro­
tection the patents having a li­
cence of right endorsement from 
same intermediate period within 
the 16 year-”

Recently, the TIMES, LONDON, Sep­
tember 8 oays.

U.S. TO SLACH DRUG PATENTS

“The US Department of Health, 
Education and Welfare will soon 
release a report to Congress urging 
sweeping new legislative reforms of 
the American pharmaceutical indus­
try. The object of the reforms will 
be to cut industry profits on new 
drugs, which often yield their 
developers as much as 3000 per cent 
return on investment.

According to sources close to 
HEW, the reform scheme will con­
tain two key recommendations: first, 
that Congress should change current 
patent laws to deprive patent own­
ers of exclusive use after seven ins­
tead of the current 17 years period; 
(we have provided 10 years) and, 
second, that developers of new 
drugs (be required to licence the new 
drugs to any other drug manu­
facturer whicy applies for such 
licence.

The NEW report blames the 17 
year patent protection for current 
high drug prices and points out that 
sharp price reductions in drugs is 
virtually automatic after patent pro­
tection expires,, thus permitting 
competitors to manufacture the 
same drug.

The Department States that 
current high drug prices could well 
force the Federal Government , to 
begin manufacturing drugs in com­
petition with private industry or 
face the possibility of ending its 
current Medicare and Medicaid 
health schemes. It recognises, how­
ever, that certain legal problems 
may stand in the way of the patent 
proposals.”

So the trend seems to be to reduce 
the period. As a matter of fact we 
have put 10 years though the US 
wants it to be 7 years.

MR. MACKINON: The report on the 
transfer of Technology to developing 
Countries, the UN Report, I am 
familar with that and have read it 
also. May I suggest that, from the 
Appendix to that report, where in 
details of the patent in great many 
countries are given, it is quite clear 
that there is no uniform period of 
patent life. It varies from one country 
to. another. While the position in the 
UAR may well be as the Hon. Mem­
ber has stated, please do not consider 
that that one example is characteristic 
of the developing countries as a 
whole. I think it will be proper to 
regard this report from the United 
Nations in the same context as the 
BIRPI recomendation for a model 
patent law for the developing 
countries where, if I remember well, 
the recommendation is for a 20 year 
patent life without any distinction 
between drugs, medicines, food and 
chemicals and other products. I 
believe therefore that the statement 
that I made that the general tendency 
in the rest of the world is for a longer 
period for the patent is indeed true 
and the examples from the UN report



278

do not in fact deny the correct­
ness off the statement even 
though I do admit that there a num­
ber of countries where the life of a 
partant is short, but these perhaps are 
not necessarily the most inventive so 
far.

Secondly, with regard to the Sains- 
bury report I must admit that this 
is a long report and I cannot remember 
all the points made in detail, but, of 
course I have read it also and I do 
recall the passage which the hon. 
Member has read. May I say that 
what the Sanisbury Committee has 
said in its actual Recommendations, if 
I remember well, is merely that ‘we 
consider that this question of life of a 
patent should be examined’. The 
majority did think that possibly the 
present life of 16 years is too long. 
But they recommended that this 
question should be examined by a 
Specialist Committee which is 
presently sitting in the UK whose 
recommendations when finalised we 
can assume will represent the current 
thinking in the UK.

With regard to the position in the 
United States I have heard that this 
report of and the proposals of the 
Health, Education and Welfare in 
Washington has been made available. 
I have no expertise in the develop­
ments with regard to the patent law 
in the United States, but I have seen 
a version of the report made by the 
Secretary, Department of Health, 
Education and Welfafe and that re­
port does not include any recommen­
dation either for reduction in the life 
of patents or for taking over the 
patents by the US Govt. I believe, 
Sir, that the version of the Secretary 
of Halth, Education and Welfare’s 
report that I Jhave seen is the correct 
one and the summary of it given in 
the Press is not correct. I am sorry 
to say this. If you like to have a copy 
of the report of the Secretary, Health, 
Education and Welfare, I will be most 
pleased to try and submit it.

SHRI KRISHNA KANT: We are 
relying on the Sanisbury report and 
the American report which say that 
this is the position even in the develop­
ed countries. Why is it that saner 
elements everywhere are thinking of a 
lesser period?

MR. MACKINON: The report of the 
situation in the United States does not 
seem to accord with the facts and the 
report of the Sanisbury Committee is 
incomplete.

SHRI KRISHNA KANT: This shows 
the trend that it is too long. It may 
not be accepted because the lobby may 
ba strong there. You have put your 
point of view and we have put our 
point of view according to the reports 
we have got.

Secondly you have said that the 
procedure of compulsory licence and 
licence of right is not required. I hope 
you know that case of Neo Pharma 
Industries Private Ltd. of Bombay 
trying to get chlorom penical process 
by compulsory licence from the Parke 
La vies and you know what happened. 
The case was lying either with the 
Controller of with the courts. The 
case went up to the High Court and 
they got a stay order. Meanwhile a 
number of years lapsed and some of 
the patents also lapsed Then the 
High Court said that the Controller 
may decide.

SHRI KRISHNA KANT: When the 
Controller decided that it should be 
given to the New Pharma Industries 
Private Ltd., Bombay, Parke Davis 
went again to the High Court. Some­
how it went on and so many years 
elapsed in this; the purpose of the 
patent also lapsed; hardly one single 
patent remained. So this compulsory 
licensing provision is a dilatory provi­
sion and it does not help the Indian 
industry to grow. Going to High 
Courts etc., it is a retarding process. 
Because of all this experience it was 
thought that the licence of right 
should be there till the time India 
grows into an industrial nation, rather
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than going through the process of 
compulsory licensing in which I don’t 
think anybody can gain.

MR. MACKINON: First of all, I am 
not fully familiar with the details of 
the case which the hon. Members 
mentioned. I know broadly about the 
position. This is not a case of a 
patent not being worked at all. The 
application for compulsory licence wa-j 
not on the basis of its not working. 
The application was based on this that 
the patentee was not in fact supply­
ing the whole needs of the community. 
This is somewhat a more difficult 
thing to establish presumably' In this 
particular case what is suggested is 
not that compulsory licensing provi­
sion would not work but since it leads 
apparently to such long delays, it 
becomes unworkable in practice. In 
our submission, we did deliberately 
introduce the word ‘workable’ in the 
acceptance of compulsory licensing. 
I am a'raid I am not and I don’t think 
either of my colleagues are sufficiently 
experienced in the legal aspects of 
patents in order to suggest how to 
make the compulsory licence provision 
more readily workable. It might be 
possible to introduce into the pro­
cedure, legal and otherwise, for 
implementing compulsory licensing 
some system of time-limits at each 
stage so that it is not possible to 
prolong the procedures indefinitely 
from one period to another. So far 
as the question of licence of right as 
an alternative to compulsory licence 
is concerned, if the suggestion is to 
t r y  it for a period of time and subse­
quently drop it presumably when it is 
no longer necessary, I think it is 
tantamount to suggesting that India 
could do without any invention for a 
period of time and after that period ft 
will be oossible to re-introduce the 
soirit of inventiveness or re-introduc<? 
the id*»al of scientific inquiry. But, I 
would sav here that bv that timP we 
would have lost all the best brains in 
this country in these fields.

DR.' VARADARAJAN: I think the 
points that are being made regarding

compulsory licensing assume that 
inventions are often made only outside 
this country, not inside the country. 
Perhaps this may have been true 15 
or 20 years ago when the scientific 
potential in this country was not very 
strong. I am a member of the scienti­
fic community and I certainly think 
that we have an enormous potential 
in our country ndw. There are so 
many scientists in our country who 
are very anxious to serve the country 
in the best way posseible. What is 
lacking is a proper environment and 
climate for making discoveries and 
the kind of facilities required, not 
just monetary resources. Today these 
facilities are building up through the 
agencies of the Government, Uni­
versities as well as industry. There are 
now opportunities for our scientists 
to make meaningful discoveries There 
are many inventions already patented 
in India from which very little 
royalties are derived. Now the 
conditions are changing and if we 
introduce now the licence of right, it 
will be self-defeating. I would like to 
refer to the very important discovery 
made in Hindusthan Antibiotics by 
Dr. Thirumalachar—Hamycin. This is 
now the best known cure for skin 
infections which were considered in­
tractable before. The American Jour­
nal of Clinical Medicine has brought 
out an editorial about this and this 
has been acclaimed throughout the 
world. This invention was made eight 
years ago and even today the Drugs 
Controller of India has not given the 
licence to promote its free use. He 
has riven the licence for use in 
specific clinical trial. Quite rightly, 
b<» ou€fht to be satisfied that no harm 
shall be done. If there is going to be 
thi*̂  licence of right, tomorrow every 
sin si* manufacturer in this country 
can make it without, spending large 
sums of monev that into the dis­
covery of such a medieine

Similarly, I must point out that 
over 20,000 new substancc^ are made 
by chemists working in Drug Re­
search every year and out of them
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only one perhaps ever gets to the 
point of being made and marketed 
because it is important to make a drug 
which is superior to all other drugs 
known. So much money is to be spent 
in testing all these drugs, eliminating 
them, trying this particular drug in 
some cases to ascertain the reactions 
and then marketing it. If the licence 
of right is brought in, it will be the 
surest way of killing the incentive 
for investment in research.

SHRI KRISHNA KANT: You know 
that for the last 7 years there has been 
no patent in drug»3 and pharmaceuti­
cals.

MR. MACKINON: I do know that 
there are a very large number of 
patents pending with the Controller 
and it must follow therefore that the 
inventions relating to these patents 
have not been put into effect. The 
commercial consequence of this during 
this period on the pharmaceutical 
industry is difficult to say. It can 'ake 
7 or 8 years before an invention is 
brought to commercial exploitation. 
Today there is this gap and I hope this 
long gap will be shortened in future 
so that the discoveries could be made 
available for the industry.

I would like to state that the patent 
law is in fact designed to protect the 
rights of the inventor, to encourage 
him, to create a climate of inventions, 
for the benefit of the community. The 
more the law is rigid, the more will 
it suffer. The scientist in India is 
already motivated by a spirit of dis­
covery and invention. But he cannot 
make it alone; he needs laboratory 
and he needs other facilities and the 
support of others. And in order that 
he may get this support he must give 
return to the community which 
supports him or whoever supported 
him. And from the benefit they 
derive in the form of royalty and 
other payment.? they can enlarge the 
scope for research. I now this course 
is retarded, then our scientists have 
to go somewhere else.

MR. CHAIRMAN: Do you mean to 
say that our scientists have reached a 
stage where they can hope to go 
forward? Therefore, it is not the time 
i j  put restrictions?

SHaI VARADA RAJAN: Indeed, 
Sir. Here in India, we know that most 
of the research work is carried on 
mostly in Government subsidised re­
search institutions.

The main thing is that the product 
of the invention of the scientist should 
be fully recognized and the institu­
tion which has supported it must be 
fully rewarded. Most of the scientific 
institutions in this country are helped 
by Government grants. If they really 
make discoveries or inventions, Gov­
ernment will naturally give them 
vnore grants. The expenditure of the 
C.S.I.R. has increased considerably 
during the last few years. So there 
should be no apprehension at all on 
this account.

AN HON. MEMBER: The Govern­
ment will fully reward not only the 
person who makes an invention but 
also the institution that helped him 
to create. As far as individual 
inventors are concerned, instead of 
having this, supposing that fellow is 
fully recognized, rewarded and given 
honour in the society, will it not be 
sufficient and will it not give inspira­
tion and incentive to him?

SHRI VARADA RAJAN: May I 
refer to the mechanism by which 
creative invention ig managed? This 
management of inventions is only a 
part of the total management of the 
innovation. I would like to refer to 
the speeches and lectures and views 
expressed by the present Director 
General of CSIR, Dr. Atma Ram. We 
have had a long .period of investment 
in scientific research and it has created 
a climate of research and correct un­
derstanding and it has certainly train­
ed a large number of people. But, by 
and large the fruits of this research 
have not come back to us, because it 
is very often clear from thfe cxperi-
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ence of other countries that research 
aimed for the benefit of any industry, 
whether it is public or private is best 
done closest to the industry. Unless 
we do so, our objectives are not very 
clear, and we often work in a 
vacuum and it is extremely difficult 
to translate these results into practical 
advantages and results. So the 
thought today in everybody’s mind is 
to encourage investment in research 
by industry as a whole, whether it is 
Government supported or whether it 
is private. And because of this in the 
last Budget the Deputy Prime Min­
ister kindly made a special provision 
for encouragement of research in 
industry. He has now allowed a good 
deal of capital expenditure on scienti­
fic research to be written off. So it is 
the intention of the Government to 
encourage industry to carry our re­
search and therefore I would like to 
seek as much support from the patent 
law»s as possible to create these 
conditions.

SHRI KRISHNA KANT: Can you
tell me how much money is being 
spent by the Indian pharmaceutical 
industry on research? Please also 
clarify Dr. Atma Ram’s statement.

DR. VAR AD A RAJ AN: I would like 
to submit that it is not only in drugs 
and pharmaceutical industry, but in 
aeronautical, mallurgical and engi­
neering industries also, our research 
potential is very high. We are using 
it first of all by training people in 
universities.

SHRI KRISHAN KANT: Is it in 
the private sector industry or Gov­
ernment subsidised institutions?

DR. VARADA RAJAN: I gave - an 
example of Hindustan Antibiotics. It 
is an extremely successful institution.
I think if we are going to make a 
special diutinction between various 
concerns and companies,—if you feel 
it necessary—it may be necessery to 
prescribe it. At the moment, this 
particular law refers to patents which 
are filed In India, My submission is 
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that the time and climate for making 
Indian invention for India’s interest 
are becoming right and these inven­
tions will not only be patented in 
India but they will be patented 
throughout the world. And the bene­
fits of these inventions will flow back 
to India as a whole. I do not agree 
at all that the climate is not ripe for 
Indian research.

SHRI KRISHAN KANT: My point is 
whether this patent law will help the 
Indian science talent to grow or not. 
You know the example of tolbutamide 
The case went to the High Court and 
a process developed in this country 
was not allowed to be worked because 
certain patents covered all the 
possible methods of production of 
tolbutamide. So, our talent which 
produced a thing was not allowed to 
function. In the same way what is 
happening under clause 5 is we are 
giving patent right not for. the process 
only but to the product by the same 
process, till that product is manufac­
tured in this country. The foreign 
company or foreign enterpreneur who 
had patented the product in India are 
allowed to import. Till they are 
allowed even if others want to import 
they cannot import at a cheaper rate. 
My contention is the present patent 
law as such does not in any way help 
the growth of Indian science and te c h ­
nology but rather hinders it and helps 
the foreign companies and the foreign 
inventors to control our industry and 
our economy.

MR. MACKINON: In this particular 
case tlie Indian inventor of a different 
process found that his process 
•infringed the patent of the original 
inventor. But it is not the case that 
any inventor can patent every 
possible every conceivable process for 
making a particular compound. What 
he does is Patent those processes 
which are known to him and which 
are broadly similar to the process 
which he primarily intends to use in 
order to protect the exclusivity of 
his invention which is the purpose of
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the patent to provide, and which en­
courages him to go on. Had the 
Indian inventor in this case discovered 
a wholly new process for making 
tolbutamind which did not infringe 
the patent of the original inventor 
there would have been no problem in 
this case.

As to the general question it is my 
understanding that in the very recent 
past Dr. Vikram Sarabhai, Chairman* 
Atomic Energy Establishment has 
suggested that in order to even keep 
abreast in what I call the world 
technological race India should be pre­
pared to spend 1 per cent of its gross 
national product on research and 
development. It is spending less than 
1|3 of 1 per cent of the gross national 
product. I submit, Sir, in order to 
get rapidly from 26 per cent to 1 Per 
cent of the gross national product the 
bulk of the increase in the expendi­
ture will have to be found it solely 
by industry. It is not going to be 
possible to find in Government 
laboratories and in other Government 
institutions. If industry is going to 
find this sum then first of all it will be 
necesseary to ensure that Indian 
industry is protected by a strong 
patent law in order that it should 
develop in the way industries in other 
parts of world are developing.

Secondly, I am afraid, I do not 
understand the purpose of the distinc­
tion that is sought to be drawn 
between research carried on in India 
by subsidaries of overseas companies 
and research carried by Indian com­
panies. Prom the ipoint of view of 
the knowledge available, the training 
of Indian scientists and technicians 
and the dissemination of the results of 
the research, I submit there is no dif­
ference between these companies. The 
only difference is that, perhaps, in the 
of some of the large subsidiaries, the 
resources available for expenditure on 
research are more substantial and 
because their overeaseas associate* are 
already spending very large sums of 
money it is reasonable to evo*ct them

assist technically and scientifically

in the process of establishing a useful 
and viable and sensible research and 
development programme here. It is 
a very great advantage which the 
Indian company without foreign colla­
boration would not have access to and 
would have to start on its own. Ex­
cept for that I do not see my reason 
why there should be any distinction. 
It is the job of Indian industry in 
general to upgrade its research and 
development activity.

SHRI KRISHAN KANT: My point 
is that the product is there. We know 
the market is there. Indian research 
builds out a process. But they go to 
the High Court. Our Indian laws are 
such that they do not allow our 
industry to grow. That is why there 
was a feeling that in the case of foods, 
drugs and medicines there should be 
no patents so that we may grow. As 
far as Dr. Sarabhai’s statement is 
concerned my contention is that we 
must increase our research expendi­
ture to 1 per cent or 2 per cent or 
even more. You were quoting Dr. 
Sarabhai and may I quote Dr. Kothari 
who said in one of his talks in Parlia­
ment ‘Tor under-developed countries 
there should be no patent law for 
20-30 years in order to help research 
and our industry to grow.” So, I 
would like to ask you, is it not a fact 
that the arguments which you gave 
themselves go and show that this 
process which we want to develop 
need not be worked out. Instead of 
helping it is retarding. We should 
rather spend more on research, bring 
out more proucts an go ahead with 
production for 10 years and later on 
we can have patent laws as other 
countries are having. In an under­
developed State the present Patent 
law gives a monopoly to the foreign 
patentees- and they can control our 
industry and economy.

MR. MACKINNOD: I belivc Sir, it 
is not correct to state that this Bill 
gives a monopoly to foreign patentees.
I suggest that the proposed Bill and 
the present law are not dfccrimi- 
natory between Indian residents and
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foreign residents. The two examples 
that have been quoted appear to have 
operated against the interest of Indian 
inventor. There are examples where 
the work of Indian inventor infringes 
that of the foreign inventor. But 
they are not typical.

In the case of Hamyun we have 
clear example of an important Indian 
invention. The patent is clear and is 
iegistered in overseas countries both 
in my own as well as United States. 
Royalties are being paid to the 
Hindustan Antibiotics.

I do not consider that Indian 
invention and Indian industry would 
be assisted by suspending the opera­
tion of the Patent Law.

SHRI KRISHAN KANT: How
many Indian patent are being utilised 
in foreign country and how many 
foreign patents are being utilised in 
India?

SHRI MACKINNON: I am afraid I 
have no figures. I would oxpect that 
because India is in a comparatively 
developing stage both in terms of 
industry and the economy generally, 
the number of Indian patented inven­
tions overseas would be small. Since 
there have been overseas inventors 
and organisations interested in the 
development of the Indian economy 
for many years, the number of 
foreign patents registered in India 
would be comparatively high.

SHRI KRISHAN KANT: How
many foreign patents and Indian 
patents are being utilised? Can you 
suggest me anything?

SHRI VERDHARAJAN: We often 
made inventions and they do not 
become inventions in the terminology 
of the Patent Law unless a patent 
application accepted. I would like to 
say that the mechanism that exists 
to-day in the training of Patent 
agents for translating research results 
into patents is very meagre 
in India. It should not be so. There

are number of example in the
countries. For instance United 
Kingdom spends something 2.9 per 
cent of gross national product on 
research and development. Germany
1.8 or 1.9 per cent and yet it is well 
known that the nurmber of applica­
tions of research into practical ends 
and actual production is greater in 
Germany than in England. This is 
because there is a continuous effort 
in Germany to see what is being done 
in research and to attach research by 
and large to industry. Finally a 
large number of people there are 
conscious of what is patentable in 
such countries.

I know from my own experience 
in my laboratory, I would say that 
many Indian scientists do not regard 
anything as achievement unless what 
they find is something wonderful. 
Indian scientists are very idealistic 
than others. They tend to regard 
very big advances which are epoch 
making through the word something 
worth attention. But in the patent 
law it is not so. You can patent a 
Rubber that is attached to the pencil. 
Many of us here use this invention. 
We are not conscious that what we 
are making is something new. Indian 
industry, specialy engineering indus­
try, is a very big industry. I believe 
it ranks sixth in the world. But we 
are not conscious of it. Unless special 
such mechanisms are established, the 
nirmber of patent applications will be 
small. Some measures to train 
patent agents are taken to see that 
ambitions made in laboratory are re­
cognised and royalty from other 
countries are drawn.

SHRI KRISHAN KANT: Have you 
figures to show how many foreign 
patents are in India and out of them 
how many have been utilised? Sup­
posing the number of them have not 
been utillised and if we put in the 
Patent Law and that after the seal­
ing of the Patent if for 5 years 
foreign patent is not utilised, it will 
lapse. It will become public pro­
perty. What objection can you have?



DR. VARDARAJAN: I believe
there is a provision. I do not know 
whether it should lapse. After all an 
invention is private property. In 
fact it is this property for whichvGov- 
ernment gives a return, only because 
there is a certain amount of exclu­
sivity, so that we should come for­
ward to utilise the invention and 
manufacture goods of value to the 
society. If the Patent is not utilised 
for certain period, other people can 
apply for compulsory licencing as in 
any other country. I think the pro­
vision is already there.

SHRI KRISHNA KANT: I told pre­
viously that this compulsory patent 
is not useful. How much has been 
utilised. This present law allows the 
foreign patentee, foreign company 
only to import the product made by 
the process till that is manufactured 
and established in the country. Clause 
5 of this Bill clearly shows that the 
Patent would be granted for method 
because they have exclusive right. We 
cannot import. Supposing we want 
to import at a cheaper rate, we can­
not do so. Supposing we put in the 
Bill or some provision is made that 
they will have the Patent but as for 
the right to import is concerned that 
will be free for everybody or not 
even for them because they cannot 
have a suitable market. What objec­
tion can you have?

SHRI MACKINNON: It is again a 
question where it ia implied that the 
Bill operates in favour of foreign 
inventor and not Indian inventor.

India has been developing fast over 
the last 20 years. The question is 
what effect would this be likely to 
have after 20, 30 or 50 years. I would 
suggest that it is a historical accident 
that many of the patents used in India 
at the present time originated over­
seas. Such a provision is not going to 
improve the position in future. If 
the type of amendment that is sug­
gested by the Hon’ble Member is put 
in it will operate as detrimental 
against Indian inventor as well as 
the foreign inventor.
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If it is copied out overseas, let us 
say in Italy, the product can then be 
imported by anybody, to the detri­
ment of the Indian inventor. It will
be a complete waste of Indian
research and development effort.

By this type of discriminataion 
ostensibly against foreign invention, 
you are actually discriminating 
agaihst inventors in general. That is 
a very dangerous thing to do. •

SHRI KRISHNA KANT: We should 
not put in the law anything which 
will be detrimental to ourselves. 
Therefore, can we not put this res­
triction in the next 15 years?

SHRI MACKINNON: Indian inven­
tion, Indian research and Indian deve­
lopment are the important things. 
These are the things which this Bill 
must address itself to. We do not 
believe that it is possible to encour­
age Indian invention or Indian re­
search by- suspending operation of 
these vital clauses for a period of 15 
years. Dr. Varadarajan has explain­
ed that the inventor will work if he 
is stimulated to work and provided 
he has the tools. For that purpose, 
somebody has to provide the tools. 
Somebody has to assure him of suffi­
cient reward to make it worth his 
while. That somebody in the next 20 
years is going to be Indian industry.

SHRI KRISHNA KANT: Japan be­
fore World War II was very restric­
tive in allowing foreign patents in 
Japan. In spite of that, Japan had 
done many things in the field of ship­
ping. Is it not a fact that they have 
liberalised their patent law after the 
Second World War?

SHRI MACKINNON: It is not a
fact. Japan joined the Paris Conven­
tion towards the end of 19th century— 
in 1899. It would not be possible for 
Japan to belong to the Paris Conven­
tion if they were operating their law 
in a discriminatory fashion. Tnere 
was no discrimination in the Japa­
nese Patent Law between Japanese 
patentee and foreign patentee. There 
was a strong patent law in Japan from 
1899 onwards. Japan has developed 
as an industrial power primarily dur­
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ing and sine® World War II. It has 
done so on the strength of the patent 
law which has not only stimulated 
Japanese inventors, but has stimulat­
ed foreign inventors to seek collabO- 

1 ration agreements with Japanese col­
laborators in order to exploit their 
invention in Japan also. The Japa­
nese have several times said that that 
is the basis of their economic pros­
perity.

SHRI KRISHAN KANT: I can
show from a paper printed by the 
UNESCO that they had admitted what 
I said.

SHRI C. C. DESAI: Both Mr. Mac­
kinnon and Dr. Varadarajan have said 
that unless the patent law is strong, 
there will be disincentive to research 
and development. Now in this whole 
process of invention, there are three 
parties involved. One is the scientist 
who does research. The second party 
is the manufacturer who exploits the 
research and the third party is the 
consumer who is interested in the 
product of research. According to 
you who or which of these parties 
benefits by patent protection?

SHRI MACKINNON: All the three.
SHRI C. C. DESAI: I presume that 

the consumer does not benefit because 
he pays the royalty. Royalty is a 
component of the price charged. 
Therefore, to that extent he does not 
benefit. So far as tha scienti3t is 
concerned, he is merely an employee 
or a Research Officer of the manu­
facturer who takes a big chunk of the 
benefit. Therefore, the benefit of the 
patent protection goes to the manu­
facturer and not to the scientist. Now 
our inention is to encourage scientists 
whose brains are behind the in­
vention.

SHRI MACKINNON: I was not be­
ing fautious when I said that all the 
three benefit. The consumer benefits 
because he gets the result of the in­
vention in a useable, economical form 
earlier than otherwise. The scientist 
benefits in the way as Dr. Varadarajan 
has explained. He may be paid re­
latively a high salary. In fact it is 
not what he is seeking in terms of

scientific talents. The scientist is 
looking for the opportunity to pursue 
his natural bent. He is keen to dis­
cover new things in the most free 
and suitable atmosphere. This sort 
of atmosphere can be better created 
in industrial research laboratories 
which have perhaps some advantage 
over Government or university labo­
ratories. At any rate the scientist 
benefits from the atmosphere in which 
he is permitted to pursue his scienti­
fic discipline free and untrammelled 
by any kind of intereference.

Industry derives benefit out of 
the invention which the scientist is 
able t0 make because it exploits the 
research. It must be remembered 
that in terms of money the invest­
ment made by the industry is greater 
than the investment made by the 
other two parties. By and large the 
consumer makes no investment at all. 
The scientist is investing his lime 
and his scietffic talent. But for that 
he is paid rather a high salary and is 
provided with a suitable atmosphere. 
In terms of the return on investments 
made, I submit that the industry only 
benefits to an equal extent as the 
other two.

SHRI C. C. DESAI; The benefit of 
the industry is primarily becaus? the 
Government allows the entire ex­
penses on research and to that extent 
it is really the Government, rather 
the public which pays for the re­
search. But the r o y a lty  is collected 
b y  the manufacturing company.

SHRI MACKINNON: Not only the 
royalty, but the profit too, if any, on 
the product that results from this. I 
am sure my scientific colleagues has 
strong views on this.

DR. VARADARAJAN: I would like 
to treat invention exactly as any other 
piece of property. There is a con­
tract between the industry and the 
scientist and this means that the 
scientists has to work on the basis of 
this contract. May I also suggest that 
industry often pays for the scientists 
who do not make any invention? I 
would like to show you some of the
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annual reports of our laboratories. 
The number of papers and publica­
tions may amount to 200 or 300. But 
the number of inventions in very large 
number of laboratories is only two or 
three. This does not mean that our 
people are not doing any useful work.

ME. CHAIRMAN: It is a collective 
effort.

DR. VARADARAJAN: It does not 
mean that only Novel Prize winners 
are scientists----

SHRI C. C. DESAI: Has the indus­
try thought of a scheme according to 
which the royalty collected by the in­
dustry or the manufacturing unit is 
divided between the manufacturer 
and the scientist whose discovery or 
invention has resulted in all this 
profit?

DR. VARADARAJAN: It varies
from industry to industry. Even in 
C.S.I.R. certain laboratories have 
agreed to take a part of the royalty 
to themselves. Certain laboratories 
have also agreed to distribute a part 
of their royalty to the Scientists. In 
the case of industry, it varies from 
one industry to another. I would say 
that it is a matter of contract. To 
legislate on suitable awards whether 
it is correct or not, I believe, would 
mean interfering with the normal 
process of agreement.

SHRI MACKINNON: I have some 
knowledge being engaged in a 
“science-based” industry. It is not 
altogether unusual for an industrial 
research organization to pay its 
scientist partly his salary and partly 
a percentage of the royalty for certain 
inventions. Those who have tried 
this have found it extremely difficult 
to operate it fairly as between one 
particular set of research staff and 
another, simply because any invention 
involves such a wide range of scienti­
fic disciplines and such an enormous 
number of staff that it is impossible

to pick out one or two or half a dozen 
people who were in fact responsible 
for the inventions to share the reward. 
This is the reason why it is not much 
more widely adopted.

SHRI C. C. DESAI: I know the case 
of a drug which has* been developed 
by one factory. It is a very good 
drug. It was developed by a scientist 
or a research worker. He gets his 
salary all right but does not benefit 
by the research carried on it or by 
its development. It is the employer 
who benefits by it. It is common 
knowledge that patents are the mono­
poly of certain people*. The word 
monopoly has been used here which 
may tend to rise the prices. There 
must be a fair price. When there is 
a certain kind of monopoly, that 
means a certain amount of extra price 
for the consumers. Therefore, there 
is a consumer’s price for the product. 
He is prepared to pay for the patent if 
the medicine is also available. It 
would be more good to pay for , the 
patents to the new society. The 
benefit goes now to the acientist or to 
the research worker. Is it not?

DR. VARADARAJAN: May I sub­
mit that there are certain things in­
volved. Firstly the scientist needs an 
environment for creative work. The 
scientists need general support. If 
they reach a stage of eminance like 
Thomas Edision or someone else, these 
people are prepared to share a pro­
portion of the royalties that they get. 
But, for ordinary inventions made 
others, industries are not prepared to 
share their royalties. Nevertheless, 
I have benefited, because every time 
m y laboratory makes a discovery, I 
mystelf make use of the invention to 
give a return to shareholders and they 
are prepared to consider giving some­
thing back for the inventions. A 
company can invest in an industry or 
factory and they can also invest in 
research. If the return is greater 
they will certainly invest in the fac­
tory. Take for instance Hindustan 
Antibiotics. I am confident that they
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will invest more on research because 
of the benefit accruing from research.

SHRI C. C. DESAI: It was also 
stated that an ordinary Patent Law 
does not encourage new develop­
ments. This Patent Bill has been on 
the anvil since 1965. At that time 
the Bill was not passed. Now this 
Bill has been introduced in the House. 
During the last four years there has 
been a number of cases of expansion 
of pharmaceutical industry and there 
has been new development. The 
reason for this is that we have a res. 
trictive Patent Bill which is on the 
anvil. It is likely to be passed in 
some form or the other. And ap­
parently, the Bill, if passed, is a dis­
incentive. When a man invests Jie 
does not see the Patent Law to find 
out what it says. He wants to make 
an assessment on the general issues 
involved such as the market, techno­
logical development and various other 
considerations. He also finds out 
whether there is competition in the 
field and so on. It is only after this 
that he makes his assessment whether 
it is worth the investment. I am 
concerned with a number of invest­
ments. Although I am for the strong 
Patent Law, I never look at it—I 
never look at the provisions of the 
Patent Law. Whether it is introduc­
ed or not, it does not seem to ma to 
be the only factor. I have to see 
whether it is worth making an in ­
vestment. I would like to know from 
you as to how in spite of this Bill, the 
Investment does not suffer at all.

SHRI MACKINNON: You satd some­
thing about my company. With 
great respect even though I agree with 
you about so many things, I do not 
agree with certain other things. I 
would like you to consider the effects 
of the Patent Bill on some of our in­
vestments which are very substantial.

In the case of Glaxos, since this 
point has been raised as a specific 
example, I should say that we have 
been very successful. In recent 
weeks, on the basis of our proposals

for expansion, substantial amounts 
need have been raised in the capital 
market to finance our new invest­
ments in India. But, none of them 
relates to any new invention, or any 
invention that is likely to take place 
in future. The company’s proposed 
expansion is based on inventions al­
ready made, and the basis of the 
knowledge already existing. This 
company has been in existence in 
India for over 50 years—it has pro­
ceeded through various stages of im­
porting finished pharmaceutical pre­
parations, importing drugs and for­
mulating pharmaceutical preparations 
here and finally all basic manufac­
ture of these drugs is being done in 
this country as will be obvious from 
the materials read out by the Honour­
able Member. There is now a follow- 
up stage, namely the establishment of 
our own research and development 
facilities in India on a substantial 
scale. The intention here is that in 
future, the progress of the Glaxo 
organization in India will increasing­
ly, and primarily depend on inven­
tions made in these new research and 
development laboratories here and 
which are brought to commercial 
fruition through new investment made 
in India based on those inventions. 
If this Patent Bill with the Clauses to 
which we have drawn your attention 
are passed in the present form, Glarfo 
will not be able to justify for our 
shareholders spending anything on 
research and development activities. 
They are based on the assumption of 
a strong Patent Law. Compared with 
Japan, Germany, America and Britain 
or whatever be the country, the fis­
cal concessions available to us here 
certainly make for an attractive in­
vestment in research. In my opening 
remarks I have described that the 
Patent system is an umbrella under 
which all new inventions can be 
worked. But the patent Bystem is 
not the only factor. I have not meant 
to suggest that this is the only factor. 
Finance is also an important factor 
on which the whole industry depends. 
The economic climate is also an im­
portant factor And availability of the
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necessary scientific talent is an another 
important factor. If a strong Patent 
protection is not there as an umbrella, 
the effect of all the other factors will 
be significantly weakened and lots of 
useful research and inventions will be 
denied in this country. Therefore, no 
investment based on those inventions 
will take place because the inventions 
themselves will not exist.

SHRI C. C. DESAI: What do you 
think about royalty? Is a royalty of
4 per cent reasonable or unreason­
able?

SHRI MACKINNON: In respect of 
products which are in small quantity 
and high value, 4 per cent royalty is 
unreasonably low and it would be 
better not to specify a ceiling of any 
description in the Bill. It would be 
preferable to leave the position about 
the royalty to be settled between the 
parties and if this cannot be done, 
then it will be fixed by the Control­
ler having regard to the nature of in­
ventions, the amount of money spent 
on it, the size of the market and, if 
necessary, it may be subjected to 
appeal. But I do think it is not ap­
propriate to define the maximum 
rate of royalty in the Bill.

SHRI C. C. DESAI: What kind of 
tribunal or ultimate authority you 
think would be desirable?

SHRI MACKINNON: I am, as a lay­
man, tempted to suggest the system of 
special Patents Tribunal, as in the 
United Kingdom, simply because this 
enables the Bench before which these 
cases come, to be foccupied by people 
who are interested and who are ex­
perts in patents and also the patent 
law. But the purpose is primarily 
one of speedy disposal of cases with 
of course, the necessary judicial safe­
guards and I am not at all sure that 
it would Jae practicable to adopt the 
UK practice in India in foto. It may 
be speedier and more effective in a 
judicial sense if these cases are to be 
dealt with by an appropriate Bench 
of the High Court. 1

SHRI GAURE MURAHARI: I would 
like to know from you whether a 
longer period of patent monopoly 
would not be a disincentive for fur­
ther invention in the same line of 
manufacture. Suppose you have 
patented a product and you have a 
guarantee of 16 years, don’t you think 
that such a long period would only 
introduce an element of lethargy in 
further progress in that particular 
line of research because once a pro­
duct is there and you have a guaran­
tee of so many years, it will amount to 
your concentrating on the commer­
cial exploitation of that particular 
product without any further invest­
ment in research in that particular 
line? Don’t you think that a shorter 
period of say 10 years or 7 years 
would guarantee an adequate com­
mercial exploitation of that particular 
product and then also give an incen­
tive to further improvement in that 
particular line of research and for 
producing better remedies in that 
particular field?

SHRI MACKINNON: I do not think 
so, Sir.

DR. VARADARAJAN: I also beg to 
disagree with this. I think though 
patents are granted, you will find 
that many improvements are constant­
ly made on processes. It is certainly 
true of the’ chemical industry.

Secondly, I think we are imagin­
ing a situation in which a person 
makes a discovery and he is confident 
that no one else can exploit it be­
cause there is the incentive of pro­
tection for a longer time^ He will 
then be inclined to invest money and 
discover. If you have a product with
15 years protection, the investor will 
be inclined to spend more and more 
money on research to make more dis­
coveries and even the man who in 
fact first invented the product, 
must be conscious that competitors 
will be also investing more in making 
this discovery.

MB. CHAIRMAN: You want pro­
tection of 15 years?
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DR. VARADARAJAN: You have
got 3X1 investment in this industry and 
people are inclined to invest more and 
people will think for how long their 
discovery will be protected so that 
they can get back their investment. 
The amount spent on research in a 
number of industries such as aeronau­
tics is equal to 40 to 50 per cent of 
the profits because the cost of new 
discovery is very high and so are 
benefits. In drugs and pharmaceuti­
cal industries it is between 15 to 25 
per cent of the profits. The period 
of protection should be dependent on 
the costs of such discovery. I think 
that, as regards royalty payment, the 
period of protection must be related 
to this particular type of investment 
and it is not easy to decide except by 
close investigation. In moat products 
the basic thing is the same but the 
competition arises out of other deve­
lopments.

MR. MACKINNON: I don’t think I 
am saying anything new beyond what 
Dr. Varadarajan has said. One of 
the main and essential consequence of 
early disclosure of a discovery is to 
stimulate other people to improve 
upon it so that better inventions could 
be tried. By making the period 
longer you are in no way preventing 
other people from making use of the 
sdme information for further research. 
Secondly, the longer the period of the 
patent the greater the incentive will 
be to spend money on new inventions. 
You are not closing off new inventions 
on the other hand you are stimulat­
ing them.

MR. CHAIRMAN: Inventions are 
going pn in other countries.

DR. VARADARAJAN: You have to 
see how far the development of the 
couhtry is inhibited by this. I think 
it is a mater of Judgement.

MR. CHAIRMAN: A pertinent ques­
tion was raised that the investment 
Jn research should be raised in India. 
£he point is whether the Government 
can afford to put in 2 per cent of the 
national product or we should get

something from the industry. How 
can we make the industry invest more 
on research?

MR. MACKINNON: May I begin by 
saying that at the moment the total 
investment is about one-third of 1 per 
cent of gross national product. Out 
of that we have to make up another 
two-thirds. I submit that both the 
Government and the industry will 
have to contribute to this increase. 
As Dr. Varadarajan pointed out ear­
lier, if research is to be on practical 
lines, it is likely to be more fruitful 
of it, is carried out as near to the in­
dustry as possible and not in some 
kind of academic ivory tower. In 
most developed countries the climate 
for research and also for investment in 
research is more favourable. The 
profitability of a proposition is suffi­
cient enough to plough back money 
into research and development. It is 
not only a question of patents or of 
fiscal incentives for research which 
will help in this. It is a matter of the 
general “climate” of profitability 
which will be the real incentive for 
an industrialist to invest more money 
on research. The authorities will 
have to bear this in mind if a greater 
share for research is to come from 
the industry.

MR. CHAIRMAN: If the profita­
bility of an industry is increased, then 
more money will go back to research.

MR. MACKINNON: As I stated
earlier, the patents are the umbrella 
under which all this will take place. 
As my colleague was pointing out 
earlier, in answering the question 
which part of an automobile is the 
most important for making it go, no 
one part of an automobile is, in fact, 
more important than another. All 
are essential. If industry is assured 
that it will be able to enjoy the fruits 
of its investment, in the long run in­
dustry will invest more in research.

MR. CHAIRMAN: The investment
on research b  dep2ndent not neces­
sarily on patents only but on various
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other factors like profitability, market 
etc.

MR. MACKINNON: Yes, Sir. Not 
on patents alone.

MR. CHAIRMAN; If we make a 
restrictive patent law, it will not be 
conducive to growth of research. 
Don’t you feel that if the overseas in­
vestments dry up so far as research 
sector is concerned, then there will be 
corresponding increase from the indi­
genous scctor?

MR. MACKINNON: I don’t think 
that that will be the way it will 
happen. Weakening of the patent law 
will first of all be interpreted as a 
further deterioration in the general 
“climate’* wherein Indian research 
and development as also Indian in­
dustrial progress will have to take 
place. Unless an invention made 
abroad is protected by adequate 
patent protection in India, a foreign 
investor using that invention will be 
much less willing to enter into col­
laboration agreements with Indian in­

vestors. More important, however, 
India is in the stage now to depend 
primarily on the growth of its own 
research and development activities. 
What takes place in research and 
development in the next 5 years or 10 
years will determine the future in­
dustrial and economic progress of 
India for 20, 30 or 40 years ahead. 
The ultimate investment in Indian 
manufacture will be based on these 
discoveries and inventions made in 
Indian research laboratories and that 
must not be jeopardised by weaking 
the patent protection at this stage. 
That is the basis of our argument and 
I am sure that my scientific colleague 
will agree with me in this.

MR. CHAIRMAN: Thank you very 
much. Let us see how we can bene­
fit from your valuable evidence.

MR. MACKINNON: We are greatly 
honoured by this opportunity of giv­
ing evidence. We thank you, Sir.

(The Committee then adjourned).
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(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before we be­
gin, I have to tell you that the eviden­
ce that you will be giving will be pub-, 
lished and even if you want a part of 
it to be kept confidential that also will 
be made available to the Members 
of Parliament.

Now you can introduce yourselves 
and go ahead.

I would request you to be short and 
precise to the point.

SHRI SOMANI: I, Somani and my 
colleague Shri G. M. Fatikh represent 
the All India Manufacturers Organisa­

tion. We feel very proud of our Asso­
ciation because we feel that our poli­
cies are more akin to the interest of 
the development of national industries, 
In fact we also have a very strong 
small-scale sector and there is a sub­
committee which looks after the spe­
cial needs of this small-scale sectoi 
and only very recently we had organi­
sed a very successful seminar in Delhi 
bringing forth problems of small-scale 
industries.

Before I begin on the points relating 
to the draft Patents Bill, we would 
like to urge that there is a feeling in 
our Association that. ..that it has taken
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an unduly long time for this Bill. We 
were in fact very anxious that the Bill 
as it was introduced in 1965 to which 
we had given our general support 
should have been enacted into an Act 
of Parliament. We can only express 
this hope that at least your Committee 
would strongly recommend to Gov­
ernment—I am very happy that the 

’ Hon. Minister is also here now—for 
an early enactment of this Bill into an 
Act of Parliament as it will greatly 
assist the industry in its development.

I would like to make another gene­
ral remark and that is this. As the 
time goes by the relevance of the legi­
slation also has to be viewed from the 
increasing development of the indus­
try in the country. I would like to 
mention here specially that in respect 
of the pharmaceutical and drug indus­
try the research is now considerably 
stepped up both from the angle of na­
tional laboratories as well as by the 
individual scientists. And we are now 
hearing the important discoveries 
made by the Indian Scientists which 
are being recognised all over the 
world. It is therefore necessary that 
by keeping this background in mind 
we should finalise the Patents Bill.

I would also like to mention a word 
about the work of the National Rese­
arch Laboratories. We in this indus­
try were feeling a little frustrated for 
a long time due to lack of coordina­
tion and cooperation between the in­
dustry and the research laboratories. 
It is a matter of gratification that of 
late a greater effort and coordination 
is being established and the C.S.I.R. is 
realising the importance of applied 
research as it would be very beneficial 
for the use of the research in the In­
dustry. It is in this context again 
that I am quite hopeful that the pro­
posed Patent Act should greatly en­
courage and step up the research 
effort. There were several items 
which were although in great demand, 
were in short supply and they could 
not be taken up for manufacture be­
cause Ifie patents were held by certain

firms who were not too anxious either 
to manufacture the entire quantity 
that was needed here at reasonable 
prices nor would allow other compa­
nies to manufacture even by a modi­
fied process. I would bring in in these 
specific clauses that in certain cases as 
many as 18 of what we call computo- 
rised processes had been patented 
which might enable the firms to take 
the opportunity to manufacture these 
items. I can hope that a more practi­
cal law would definitely encourage 
the national laboratories to step up 
their efforts and thus serve the Indian 
Industries for their expansion. I 
would say that in the past in the phar­
maceutical and drug industry, the 
Indian companies have had several 
difficulties in having a rightful place 
in the industrial map of India. Of 
course patent was not the only case 
of this backward growth or relatively 
small percentage of production in the 
market. There are several failings 
also which contribute to this state of 
affairs. We now witness that we are 
getting more and more encourage­
ment from Government. We do hope 
that this overall abjective would be 
kept in view. I am glad to note that 
such an encouragement as we are now 
witnessing is coming in the thinking 
of our Government. We should be 
able to have a greater development. I 
would only wish to take a few clauses 
here for emphasising this. We have 
already given our memorandum. We 
have dealt with at great length some 
of the important prfnciples which we 
wish to express here. I would take 
clauses 5 and 47. Here I would like 
to say that "we”woifld like to send to 
your Committee a note which we have 
received from one of our Member 
firms—a very important Indian manu­
facturer which has given a practical 
example as to how an important drug 
like chloropropamaibh has been bloc­
ked from further development. They 
started the manufacture oi this item 
where the patentee had as many as 18 
processes. Now, »Sir, with the grow­
ing technological age and the aid of 
the computors, it will not be so diffi­
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cult any more for the research scho­
lars and the companies to come to the 
different routes for the manufacture 
of a product.

Not only this particular case, but 
several instances in the past which 
have been experienced indicate that 
these permutations and combinations 
of processes have blocked the other 
people from either making an effort to 
think of the most economic process or 
conducting afty research in that direc­
tion. It is quite wellknown that fun­
damentally the patentee is interested 
only in one or two economic processes 
and therefore unless it is the intention 
to work those processes they should 
not debar others from making their 
own effort of research and thus put 
into use the same. We once again 
would like to emphasise that we stron­
gly feel that the product should not 
be patented, but only the process and 
the product leading from the process, 
may be a composite part of the patent, 
need be patented. We have examined 
this point. We hope that, as it is at 
present provided in the Bill, we feel 
that it is definitely a right tiring to do.

SHRI KRISHAN KANT: Could you 
suggest an alternative clause?

MR. CHAIRMAN: Are you accep­
ting the Bill provision or suggesting 
some modification?

SHRI SOMANI: Could I come to it
a little later? We would like to com­
ment on Clause 48 where the exemp­
tions to import all patented goods by 
the various agencies are specified. 
Here, we feel that the Government 
should not have unrestricted scope of 
import unless it is qualified that this 
import is made only during national 
emergency or epidemics etc. I would 
add another emergency also and that 
is, in case a manufacturer does not 
provide adequate production program­
me for a long time and sudden shor­
tage is experienced.

DR. SUSHILA NAYAR: Why do
you want to restrict It?

MR. CHAIRMAN: We shall coma
to that.

SHRI SOMANI: About Clause 53.
we would like to see one clarification 
from the Committee and that is. about 
the term of every patent. Whether 
the date of patent means the date of 
filing of the patent or the date on 
which the patent is sealed or the spe­
cifications are completed, we would 
like to know about this clearly. In 
general, we are agreeable and we 
would like to support the 10 year 
period.

SHRI K. I. VIDYASAGAR (Minis­
try of Industrial Development and 
Company Affairs): From the date of
filing of complete specification.

SHRI SOMANI: In this connection 
we want to bring in a modification. 
The period of sealing may be limited, 
if practical, to one year or a similar 
period and if that period can be speci­
fied, then we would suggest the date 
of patent may be deemed to be from 
the date of the period of sealing, 
which would mean approximately 11 
year; from the date of filing.

About Clause 87 and 88, on the sub­
ject of compulsory licence, we would 
like to make one or two observations. 
One is that it should be given only 
after about 2 years of the date of the 
patent as suggested by us. Therefore, 
the patentee has got sufficiently a 
good start and thus able to realise the 
fruit of his effort. Secondly, we would 
like to suggest that there should b* 
some qualifying clause in having the 
right of obtaining the licence. We feel 
that not just any individual should 
write to the patentee or the Controller 
for the licence of right, but his appli­
cation should be backed by certain 
minimum standards of either expe­
rience or technological background. In 
case of Clauses 99, 100 and 102, we 
feel that the Government should not 
assume unlimited power to take over 
the working of the patents, but that 
they should in normal situation be
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red or available to the other parties 
who can have the licence of right. But 
there can be a qualifying clause—as it 
was pointed out by us in the case of 
imports—that in the case of epidemics 
or national emergencies they can take 
this right without any compensation. 
This completes my observations and 
we are now prepared to answer the 
questions.

MR. CHAIRMAN: On page 7 of
your memorandum, at the end you 
visualise cartelisation of big companies 
as a result of the patent law. What is 
the kind of cartelisation you anticipa­
te and how will you counteract it?

. SHRI F. A. AHMED: What the
Chairman is asking is that apart from 
a very minor suggestion that you have 
given, what are the other methods 
through which you want to combat 
this fear you entertain so far as car­
telisation is concerned? You have 
given a minor suggestion that so far 
as it is possible that before orders are 
issued, this should be examined by the 
Controller. Apart from that, you have 
given no suggestion to combat the 
possibility of cartelisation of big in­
dustrialists. He wants to know whe­
ther you have any further suggestion* 
to make in that regard.

SHRI SOMANI: Sir, we feel, ol 
course, that the major effect of re­
moving this cartelisation would be ob­
tained especially through methods 
which we have given of the process 
which the patentee proposes to work 
himself, and not the computerized pro­
cesses. We feel that by such a pro­
position it should be possible within 
a short time for the others, if they 
feel that a particular product is in 
great demand or that a patentee is 
making very high profits out of it, to 
come by alternate processes and there­
fore start the manufacture themselves 
and thus avoid the cartelisation. We 
can at least suggest that the organiza­
tions like the AIMD can from time to 
time examine the possibility of such

cartelisation of products by some 
firms. We do have periodical meetings 
with the officials of the Government 
when the question of shortages of par­
ticular products is discussed, as well 
as the desirability of more manufactu* 
rers coming in each product is exami­
ned. Therefore, this would be revie­
wed by our Association from time to 
time and pointed out to the Govern­
ment.

MR. CHAIRMAN: Mr. Somani, you 
have thrown a vary good idea, but 1 
am yet to be convinced about the 
methods.

SHRI ERA SEZHIYAN: In your
memorandum, on page 6, while deal­
ing with clause 48, you have stated: 
“In the opinion of my Committee this 
clause grants unlimited powers to the 
Government which would go against 
the interest of other local industry and 
is likely to hamper any local indus­
trial progress and research initiative, . 
. . .” I am not able to catch it.

Secondly, you have stated “It mili­
tates against the basic objectives be­
hind the grant of patent as set out in 
Clause 83.” I do not know how it is 
going to militate against it.

Thirdly, dealing with clause 48, at 
the end you have stated: “My Com­
mittee, therefore, suggest that Govern­
ment should take advantage of this 
clause only in those cases where the 
patent is not worked for producing 
sufficient quantity to meet the require­
ments of the country.” In the case of 
a drug which was imported @ 
Rs. 60,000 per KG, the Controller in­
tervened and it cfcme down to 
Rs. 16,000/- per KG. What is your 
main objection to clause 48 as it stands 
now?

SHRI SOMANI: I will deal with
clause 48 first. As we have clarified 
in our memorandum, the powers to im­
port should be exercised with certain 
qualification^ and those qualifications 
can be the abnormal shortage of a par­
ticular product. First of all, we would 
look at the positive side and that is 
this: in most cases if the shortage it
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brought to the notice of the patentee, 
and if he is unable, for reasons beyond 
his control, to meet the demand, he 
would definitely ask the Government 
for the importation. Where such res­
trictive understanding can be made 
with the party concerned, allowing 
him to make only a reasonable profit 
on such imports as are specially gran­
ted by the Government to meet those 
shortages, we feel that this sort of 
procedure would put confidence in the 
patentee as well as the manufacturer, 
and with this goodwill he would be 
able to meet with the requirements in 
a short time. However, if there is an 
unrestricted power of import, we feel 
that the growth of the industry would 
be stinted.

•SHRI ERA SEZHIYAN: Which
industry?

SHRI SOMANI: Supposing, here is
a patentee who is not able to meet the 
demand of a particular item. At the 
same time, I know most of the activi­
ties of this firm and in many cases 1 
might feel that an item is profitable 
and I would make efforts to start pro­
duction of that particular item. I can 
do that only if I see the scope of being 
able to supply the demand thus crea­
ted or existing in the country. If 
these uncertainties of the Government” 
Imports indiscriminately are there, I 
would be very much hesitant to risk 
both the initial know-how that goes 
in the start of the manufacture of that 
particular item as well as the risk the 
investment in that . . .

SHRI ERA SEZHIYAN: You are
talking of the shortage of a particular 
item. I am talking about the price 
level also.

MR. CHAIRMAN: Are you in fa­
vour of allowing import*?

SHRI ERA SEZHIYAN: I have
given a concrete case—Dexa Methi- 
sone. Through the intervention of the 
Controller, the price was brought from 
Rs. 60,000/- per KG down to Rs. 
16,000/- per KG. In such cases, unless 
there is some power, how are you go­
ing to control these things?

Regarding clause 87, about licencing 
of rights, you have stated:

“Further, my committee are of the 
view that clause 87 would affect ad­
versely the drugs and pharmaceuti­
cal industry in the sense that even 
before a patentee can work out the 
patent, any person would be able to 
apply to the patentee to grant him 
a licence for exploiting the patent/’.

I do not understand what you mean by 
saying that a patentee can work out a 
patent. It is only after he has worked 
out the process that he can obtain a 
patent. Suppose you give 'this conces­
sion and allow a patentee to work out 
his patent, then he may apply for the 
patent and drag on for some timp. 
saying that he is still perfecting some­
thing or the other; and he can drag 
on for years together. And he may 
not perfect his patent at all and he 
may not utilise the patent at all and 
he may go on saying that he ia 
still working out the patent. What 
will be your suggestion in such a con­
tingency?

SHRI SOMANI: We have already
suggested a time-limit.

SHRI ERA SEZHIYAN: Under
clause 87, you have not specified any 
time-limit.

You have stated that clause 87 
should be deleted completely. That 
means that you do not want any of 
the rights of licence to be given to 
persons other than the patentee. If 
you do not have clause 87 
then a patentee can drag on for years 
saying that he is perfecting something 
or the other.

You have suggested a verbal change 
in clause 90. Instead of the phrase *by 
reason of the default of the patentee 
to manufacture to an adequate extent*, 
you want to have the words *if the 
patentee has not manufactured in 
India'. There is a slight difference 
between the two things, namely 
‘manufacture to an adequate quantity' 
and ‘default of the patentee to manu­
facture1. What do you gain by ih%
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change that you have suggested? My 
feeling is that the draft in the Bill is 
wide enough. Even when a process is 
not being perfected, it can be brought 
under this Bill.

SHRI PARIKH: A patent is not
granted until and unless it has been 
completed. First, the man has to work 
out the process on a pilot scale; then 
only he can apply for registration.

SHRI ERA SEZHIYAN: Here you
have accepted the position that a 
patentee works out a patent and then 
obtains the patent. But in the previ­
ous clause you were saying something 
different.

SHRI PARIKH: I am referring to
clause 87. You said a little earlier 
that a patentee could linger on for 
perfecting the process. But when once 
a person has worked out the process 
then he is granted the patent After 
getting the patent, he has to work 
out the patent. Shri Somani has al­
ready suggested a period of three 
years in this connection; if within 
that period the manufacture is not 
started, then there could be compul-* 
sory licensing of licence of rights.

SHRI ERA SEZHIYAN: What do you 
gain by making the change that you 
have suggested in clause 90? I feel 
that there is some difference between 
default to manufacture and not manu­
facturing to an adequate extent. What 
advantage would you gain by the 
amendment suggested by you?

SHRI PARIKH: In the earlier para­
graph we have stated that working of 
the patent in India is not to be looked 
upon as an essential obligation on the 
part of the patentee. The very fact that 
the patentee has not cared to mamifac- 
ture "in India a patented article should 
be sufficient to conclude that reasona­
ble requirements of the public have 
not been satisfied. That is why we 
say that if the person has not worked 
out the patent in India licence should 
be granted.
1006 (E) LS—20

SHRI ERA SEZHIYAN: What about 
the Government ditoft *by reason of 
the default of the patentee to manu­
facture in India'? Why- do you not 
accept it?

MR. CHAIRMAN: I think the dif­
ference is that between Tweedledum
and Tweedledee.

SHRI ERA SEZHIYAN: Under
clauses 99, 100 and 102 you have 
stated:

“If at all it is felt that these pro. 
visions are necessary, m> 
committee suggest that they 
should apply only so long as 
the patent is not worked by 
any party and the production 
is not undertaken in sufficient 
quantity to meet the require­
ments of the country” .

There are three things here; the first 
is non-working of the patent; the 
second is not producing it in sufficient 
quantity, but the third is the price 
factor. What about the price factor?

SHRI PARIKH: It can be included. 
We have no objection to it.

SHRI ACHUTHA MENON: Ym
have stated that a period of ten years 
should be sufficient for patent, but 
you are not for any distinction bet­
ween patents for drugs and medicines 
and things like that and other kinds 
of patents. Generally, the evidence 
so far hai been that some sort of dis­
tinction should be observed, and the 
period for drug patents has been 10 
years and that for the others should 
be 14 years. What is your reason for 
restricting the period to ten years? 
If you are for a shorter period for 
drug patents, why not reduce it still 
further to five years or six yeans?

MR. CHAIRMAN: Have you tfot
any objection to reduce the drug pa­
tent period to five years?

SHRI SOMANI: Yes. Especially
in the drug industry, the initial pe­
riod before the drug is perfected and 
it can be marketed fa fairly long, es­
pecially in comparison with other pro­
ducts. There have to be necessarily



quite a lot of clinical trials both for 
the purposes of the effectivity as has 
been claimed as well as to observe 
the side effects and these side-effects 
are known only after a certain length 
of time. Therefore, we feel that the 
period of ten years is more practical 
than the lower period' that has been 
suggested by you.

SHRI ACHUTHA MENON: What Is 
your opinion regarding the suggestion 
that there need not be any patent 
protection at all so far as drugs are 
concerned? On the other hand, the 
people can then freely use these in­
ventions for manufacture of drugs 
because there will be no patent so far 
as these products are concerned. 
Would that be to the benefit of the 
country or not?

SHRI SOMANI: According to us,
it will not be beneficial to the country. 
After all a substantial amount of 
money and effort go into research be­
fore many of the drugs | chemicals see 
the light of day. In this context, we 
feel that if it is not worded suitably 
in favour of the inventor, thsre will 
be a dampening effect.

Secondly, I would draw attention to 
the recent negotiations which Hindus­
tan Antibiotics had in connection 
with their own research programmes 
relating to Hamycin which they have 
now licenced to other countries. Iam 
told the royalties proposed and nego­
tiated are higher than the 4 per cent 
ceiling adopted here. It is our expe­
rience that when we approach the 
CSIR for assistance in some of cur 
own problems, we have to pay them 
certain royalties | technical charges, 
which ii quite right if these research 
laboratories have to do useful work 
which they are doing.

SHRI ACHUTHA MENON: I do 
not understand your objection to cl.
5 as worded. As I understand the 
clause, protection only inures to the 
process and the product manufactured 
using that process

SHRI SOMANI: The patent can
Incorporate the product and the pro­

cess leading to it, but if by a differ, 
ent process the same product is arri­
ved at, it should not be construed an 
infringement of the first product.

SHRI KRISHNA KANT: CL 5^
you think there should be no product 
patent.

SHRI SOMANI: No product patent, 
but only process leddinp to a pro­
duct.

SHRI KRISHNA KANT: Re: your
submission on cl. 27, ;f you read cl, 
27 with cl. 29, the point is covered and 
cl. 27 need not be amended.

SHRI SOMANI: C?.n we not qua­
lify cL 27 and make it subject to cL
2Q?

SHRI KRISHNA KANT: It is
there in proviso to (b) of cl. 27, and 
it is understood.

SHRI SOMANI: Them I think we
should have no objection.

SHRI KRISHNA KANT: Cl. 48.
This does not necessarily affect in­
dustry because for a certain period 
after a patent has been ^iven, there 
will not be production and during that 
three or four years, Governnent 
should certainly be allowed to import 
those things for their own hospitals 
etc.

MR. CHAIRMAN: He wants to res­
trict import to the minimum possible.

SHRI KRISHNA KANT: Govern­
ment will import only for those ins­
titutions for which it is responsible, 
n it  other hospitals. When produc­
tion is not there, Government should 
be allowed to import. Secondly, the 
firm which has got the licence may not 
be running to full capacity for many 
rersons. There should be no objec­
tion to Government importing in« 
drug for their own institutions during 
that penoa.

Regarding cl. 82, you have stid that 
the word 'process’ should be defied.
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My contention is that process would 
mean process as In the Bill or Act
So it will not create any confusion. 
Tne clause says: “ patented article'
includes any article made by a paten­
tee5. process” .

SHRI SOMANI: It should be pro­
perly defined; otherwise, it will have 
unlimited scope. When It goes to 
court, they may put a very wide in­
terpretation.

MR. CHAIRMAN: H*j Doint is that 
if you do not define it here, the court 
is at liberty to give aay meaning to 
it. We shall discuss it afterwards

SHRI PERI-SHASTRI: What is
suggested h  that the expression “pa­
tent” is a continual onef and it has to 
be left to the court. If we attempt a 
definition, there is the danger of cer­
tain items not being covered.

SHRI KRISHNA KANT: Then,
clause 90. The modifications that 
you are suggesting may confuse rather 
than clarify.

MR. CHAIRMAN; Mr. Sezhiyan 
hai covered the point.

SHRI KRISHNA KANT: It says:
“If by reason of the default of the 
patentee to manufacture in India to 
an adequate extent and supply on
reasonable terms-----” Here, I say
“and or” . What is their view?

MR. CHAIRMAN: That can be
looked into afterwards.

SHRI KRISHNA KANT: Then, in
clause 93t if we delete this clause, es­
pecially those provisions saying that 
the decision of the Controller should 
be subject to the control of the High 
Courts” , what is the harm? You are 
suggesting a tribunal. Supposing this 
whole thing is deleted, what is the 
harm? The courts are there by natu­
ral law in the country.

SHRI SOMANI: We would prefer
an independent tribunal.

SHRI KRISHNA KANT: Even
then, an appeal can go against it, as 
in the case of the labour disputes as 
you know. The decision of the Con­
troller is subject to the high vourts. 
If this is deleted, what is the harm? 
What do you think about it?

MR. CHAIRMAN: We have to de­
fine in what particular areas the court 
of appeal will have a final say.

SHRI KRISHNA KANT: I want to 
go on record that you should explain 
in a better way certain statements 
which you have made here. Firstly, 
“the theory that the patent system 
stimulates research and encourages the 
industry is not a universal ana", S*. 
condly, “one can easily see that our 
patent system as it exists today is 
certainly not suited to us, judging 
from the result of industrial progress.” 
I would request you to kindly elabo­
rate these views with examples from 
your experience.

SHRI SOMANI: May I suggest
that we can do so in the memoran­
dum that we are sending you?

MR. CHAIRMAN: Yes.

SHRI PITAMBER DAS: I also
have one question relating to clause 
48: almost the same question in my 
own way. • The witness say3 that this 
clause gives unlimited powers to the 
authorities. I would like to point out 
the limitations laid down in this 
clause which are almost the same in 
all the sub-clauses (b), (c) and (d). 
Don’t you think that these limitations 
tire there? How do you then **y that 
they are unlimited powers?

SHRI SOMANI: It has been our ex­
perience that what is intended at the 
stage of framing the tews and the 
Acts are not necessarily interpreted 
in the spirit in which they are en­
acted, at the time when they are ap­
plied. I would like to submit that 
there should be qualifications which 
should not hamper the growth of the
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industry as such. Due to circumstan­
ces beyond anybody’s control, there 
are shortages as well as other diffi­
culties, and therefore, if the party is 
not given a chance of explanation as 
well fes reasons thereof, I think it will 
hamper the growth of the industry by 
keeping more arbitrary powers to 
import. As I said> every shortage has 
also caused a blessing in disguise. We 
feel for example that if a particular 
chemical can be manufactured with 
some effort and know-how, we should 
be able to manufacture it but today, 
we axe not able to do it under the 
present Patent Act, but with the am­
endments as are being suggested now, 
we feel that several Indian companies 
would be encouraged whereby they 
can, if the price of the product is high 
and profitability ii assured, go in for 
the manufacture of those items. If 
they have the fear that the Govern­
ment is going on importing, and there 
would not be sufficient demand, the 
growth of the industry may perhaps 
be affected.

SHRI PITAMBER DAS: You are 
afraid of the implementation of the 
this clause and not about the provi­
sions in the Bill as such.

MR. CHAIRMAN: The idea of free 
import, they do not encourage.

SHRI PITAMBER DAS: The clause 
as it stands has laid down limitations. 
He may be apprehensive about the 
working of the provisions of the Bill. 
He has no objection to the provisions 
in the Bill as such, but he is anxious 
that the working of the provision 
should be in the interests of the in- 
dutsry and the country. Is that not 
so?

SHRI SOMANI: Yes, my colleague 
has just now mentioned that we do 
not have any objection if the prices 
continue to be high because, if the 
price level must be corrected then, 
the Government can take powers 
whereby they can import or intervene 
or take over the licensing.

MR. CHAIRMAN: It should not be 
a perpetual check.

SHRI PITAMBER DAS: I would
like to know very specifically which 
of these four sub-clauses in clause 48
you want to be deleted or if you want 
another sub-clauses to be added as 
(e) with regard to emergency and 
epidemic?

SHRI SOMANI: Can we give that
in the memorandum?

MR. CHAIRMAN: Yes.
SHRI VAISHAMPAYEN: In the

Patent law at present, there is no ceil­
ing, but in the prescent law there is 
a provision whereby a ceiling has 
been proposed—four per cent for 
patents on medicines, food and drugs. 
Do* you think that that ceiling will 
still affect research in the industry 
or even the public sector which is 
there? What is your opinion on the 
ceiling on compensation?

SHRI SOMANI: It is rather a diffi­
cult question. We persona' ly of 
course have submitted in our memo­
randum that we are in favour of 4 
per cent but however if we examine 
this question from a more overall ob­
jective of the progressive research 
that is being made in the country we 
might feel that it may at one stage 
damage our own interest by limiting 
our own powers of being able to sell 
for exploitation in the foreign count­
ries and therefore definitely restric­
tive clauses like that have got both 
advantages as well as disadvantages 
but to begin with we feel that we may 
start off with a ceiling of 4 per cent 
and we can always review thfa pro­
vision as more advancement of re­
search is done in the country.

SHRI VAISHAMPAYEN: You said
advantages and disadvantages. Do 
you want that Government should 
have some reserve power to go into 
the question of payment of compensa­
tion?

SHRI SOMANI: I am tempted hy
this suggestion. It is definitely a use­
ful suggestion. There may be excep­
tional circumstances. We may know
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that the effort of research is of very 
high order both in terms of monetary 
as well as other values and Govt, may 
as well withhold power of authorising 
the controller to sanction percentage 
in deserving cases, while keeping the 
overall ceiling at 4 per cent.

SHRI ANANDAN: Is the country
having enough talent today if the 
period is restricted to 10 years from 
preventing foreign know-how into this 
country so that the country can deve­
lop on own and serve the needs of 
the country? ^

SHRI SOMANI: We, do feel that 10
year period is sufficient in the pre­
sent rapid growth of technology in 
the whole world as well as our own 
capacity which is progre3sing and in­
creasing.

SHRI ANANDAN: You do not
want know-how to go out of the coun­
try.

SHRI SOMANI: We would be
very proud. Already, as I said, in the 
pharmaceutical field 3 or 4 important 
research has been noticed all over the 
world. Period is changing and it may 
be that our know-how and technology 
is also adopted by other nations of 
the world. Therefore I have a very 
opitimistic view but notwithstanding 
that we still feel that in present con­
text of things more encouragement 
may be given and it is necessary in 
any proposed legislation for the rapid 
growth of the country.

SHRI ARJU*{ ARORA: How many
of your members are engaged in ma­
nufacture of pharmaceuticals?

SHRI SOMANI: About 18Q appro­
ximately, but of total number of 1300 
members.

SHRI ARJUN ARORA: They are
also members of the OPPI; the views 
of your organisation and that of OPPI 
differ drastically. Have you .ascertain­
ed from your members whether they

subscribe to your view or gf theftr 
view?

SHRI SOMANI: We have ascer­
tained views of individual members 
and they are more identical with our 
views than theirs. A particular memo­
randum can go to some length. And, I 
find, in one of the arguments in the 
memorandum of a particular associa­
tion, Justice Ayyangar's views have 
been found, that they reflect views of 
50 years ago. Now I would definitely 
revolt against any such statement or 
suggestion that is implied. I feel that 
Justice Ayyangar has done remarkable 
or wonderful work to the growth of 
industry by ascertaining the various 
implications of patent bill and there­
fore I am rather amused when such 
remarks are made . , .

SHRI ARJUN ARORA: We were
told, Indian technical knowhow is not 
sufficiently developed. 16 years pat­
ent period has ended. Nobody has 
thought it proper to produce such 
drugs or products for which patent 
period has expired. What is your 
comment?

SHRI SOMANI: This is rather vi­
cious circle. Our manufacturers have 
in recent past at least attempted to 
manufacture products in short supply 
and which are having high demand. 
The efforts have been rather curbed 
by the Government and I think if we 
have encouragement we Would be 
able to develop the industry much 
faster.

MR. CHAIRMAN: Why is it that
you did not develop the medicines 
about which patent right is gone?

SHRI SOMANI: It may be, if the 
patent right has gone, the demand 
also may have gone considerably
down.

MR. CHAIRMAN: Demand is
there.

SHRI SOMANI: There are certain
technologies of very high degree which
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are involved and we are not certain 
that we are capable of manufacturing 
all of them.

SHRI ARJUN ARORA: You are
convinced that if Indian manufactur­
ers think that technical know-how is 
available to them to manufacture the 
things for which the patent period has 
expired, and if they find it profitable 
to do so, they can do it.

SHRI SOMANI: In many cases they 
should be able to. In fact, as I men­
tioned earlier, our national research 
laboratories should also co-operate in 
that effort, but today they would not 
touch any such product.

MR. CHAIRMAN: Is it your case 
that technologically we have to go a 
long way yet?

SHRi SOMANI: We have definite­
ly reached an advanced stage, but 
even in Japan we find that they are 
entering into several technical colla­
borations with USA etc.

MR. CHAIRMAN: Are you pro­
posing collaboration when the patent 
life is over?

SHRI SOMANI: Yes, in certain
cases.

SHRI ARJUN ARORA; Why do 
you want to limit certain powers of 
the Government only to emergency 
or epidemics?

SHRI SOMANI: Otherwise it may 
curb the growth of the indigenous in­
dustry unless demand exists and Gov­
ernment is one of our biggest consu­
mers.

SHRI ARJUN ARORA: You do not 
want Government to import things 
which are already being produced in 
the country.

SHRI SOMANI: Yes:

SHRI C. C.DESAI: From the man­
ner in which you have given constru­
ctive suggestions with regard to the

Patents Bill, am I right in assuming 
that you are not in favour of abolition 
of the patent law altogether like the 
Indian Drug Manufacturers’ Associa­
tion?  ̂ j

SHRI SOMANI: i am not in favour.

SHRI C. C. DESAI: There must be 
members common to your association 
and IDMA. What is their demand 
when you want continuance of the 
patent law and the IDMA wants abo­
lition of the law?

SHRI SOMANI: We have discussed 
it with all the members interested in 
our committees, and therefore the 
views in our memorandum and in the 
evidence here reflect the views of the 
Association as such. Individual 
views have not been ascertained.

SHRi C. C. DESAI: When you say 
that patent life should be 10 years, I 
presume it is 10 years from the date 
of sealing.

SHRI SOMANI: We feel that the 
period for sealing should be limited 
to one year, but we have further sug­
gested that in case the period for 
sealing exceeds one year, then the 
period of 10 years should start one 
year from the date of filing.

SHRI C. C. DESAI: Should the 
appeal -from the order of the Con­
troller-General of Patents be to a 
court or to an hoc tribunal?

SHRI SOMANI: We are in favour of
a tribunal

SHRI C. C. DESAI: On the ground 
that the tribunal w ill consist of tech­
nical knowledgeable people and they 
will decide the case early, whereas 
the court procedure is likely to be 
cumbersome and expensive.

SHRI SOMANI: Yes.

DR. SUSHILA NAYAR: In Britain 
the Government imports drugs from 
other countries for the National 
Health Service because they are
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cheaper outside. On that analogy, If 
it not natural that the Government of
India should have those powers in 
case the drug industry forms cartels 
and raises prices?

SHRI SOMANI There might be 
some exceptional cases, but we have 
to look at it from the point of view of 
the growth of the indigenous industry. 
Under the regulations which igive un­
limited powers to the Government, 
both in getting a licence and import­
ing of drugs, the growth of the in­
digenous industry is likely to be 
affected, which may not be too wel­
come.

DR. SUSHILA NAYAR: You think 
that the porovision may remain, but 
in its working care should be taken. 
Apart from epidemics or emergency, 
Government may have some crash 
programmes for eradicating T.B., 
leprosy etc., ^yhere an ample supply 
of drugs is very important to the 
Government. You will agree that 
under such conditions, import provi­
sion is necessary.

SHRI SOMANI: In such situations 
to safeguard the interests of the 
public, Government and the Industry, 
some suitable modifications can be 
made.

DR. SUSHILa  NAYAR: What
modifications?

SHRI SOMANI: I agree with the 
suggestion.

DR. SUSHILA NAYAR: It has 
been suggested to us that in a num­
ber of case* the patent is there, but 
the production has not started with­
in the country. But the patentee im­
ports the drug from outside. Don’t 
you think that so long as the patentee 
does not start production within the 
country, it should be free for anybody 
who has a licence to import the drug? 
This bas been pointed out very point­
edly in the Talbutomide case.

SHRI SOMANI: We feel that it 
would be impossible to cover all the

situations within the peremeter of a 
particular law. I think such situa­
tions can be dealt with individually.

DR. SUSHILA NAYAR: But is it not 
the usual practice? The patentee only 
imports. It is only recently that some 
of these are being produced in the 
country. If th e y  know that they 
win get this protection only if they 
start production within the country* 
would it not be in the interest of the* 
Indian drug industry and the Indian 
economy?

SHRI SOMANI: The p ro tects
which was afforded to the patentee 
under the existing A c t  is much stron- 
get than what it would be under th» 
proposed legislation and we think 
that by and large the situation would 
be corrected by the provisions that 
are being brought forward. It 
would be impossible to cover ?\l the 
exigencies within the scope cf the 
law. If Government have adequate 
powers, it should not be attempted to 
cover every aspect of the situation 
which may have arisen or which may 
arise in future, in the law.

DR. SUSHILA NAYAR: You are
aware that the Indian drug industry 
would rather do away with the 
patents law altogether and if it is not 
done away with, they at least want 
import facilities pending the petting 
up of production within the country.

SHRI SOMANI: If this kind of un­
limited power to import is allowed, I 
think it would harm the interests of 
the development of the industry. In 
certain circumstances, Government 
may be given power to import. But 
otherwise, the situation would be 
taken care of by licences of right

DR. SUSHILA NAYAR: What da 
you say to the suggestion :hat if the 
patentee does not start porductlon 
within three years, the patent should 
be cancelled?

SHRI SOMANI: We are not in 
favour of this revocation since other
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parties can take it up. Licence of 
right is there to take care of this 
situation.

DR. SUSHILA NAYAR: With ie- 
gard to licence of right, you said that 
the qualifications of the person should 
be gone through. Don't you think 
that a person who applies does so 
keeping his own capacity in view? 
If he does not produce, then he will 
pay only the licence fee. Why do you 
want to open the gates of corruption 
or at any rate accusations of corrup­
tion that somebody’s palm is not 
greased and that is why it is not 
given to him? This thing is so fre­
quently talked about.

SHRI SOMANI: When the growth
of the indutsry has to be protected, 
the right of the person who has put in 
great effort in a particular research 
has also to be recognised. We feel 
that it will be a great harrassment to 
him if anybody just takes a post-card 
and write: “Please make a note that I 
proposed to take over the process for 
the production of such and such a 
thing” .

MR. CHAIRMAN: Don’t you think 
that industrial licence will take care 
of the objection that you have raised?

SHRI SOMANI: Nevertheless, the
fact remains that the patentee will be 
harrassed. In this particular case, 
clearance from the Controller <vill be 
required. liven then we feel that in 
order that at least the patentee should 
be protected from undue harrassment, 
applications from technically qualifi­
ed people only should receive cog­
nizance. The Committee may 
specify certain minimum qualifica­
tions.

DR. SUSHILA NAYAR: There is 
already a Drugs Act. Under that Act 
whoever manufacturers has to satis­
fy a lot of conditions. Anybody and 
everybody cannot take up drug manu­
facture.

SHRI SOMANI: In this count) y
anything can happen—may be what I

say that if the person has not woked

certain foreign manufacturers who 
told ft*e that they receive letters from 
people like Panwallas to the effect 
that they want to set up a chemical 
factory or other factories.

DR. SUSHILA NAYAR; The Drug 
Act will take care of this. You said 
that the patent expires and for cer- 
certain difficulties you are not able to 
exploit it. I have not understood 
your difficulties. Are they irade 
mark difficulties? I am told that 93 
per cent of Pfizer’s sales relate to 
patents that have expired.

SHRI SOMANI: There is truth in 
that statement. But it is not my in­
tention to comment; upon that aspect 
because it has got both advan­
tages and disadvantages. But, if 
you take one particular instance, 
chloremphenicol, to-day the name 
that is registered by most of the 
medical practitioners and others ii 
chloromycytin which is consdered to 
be a basic drug itself although the 
fact remains that it is not so. But, 
it is a patented medicine now. There­
fore, this situation should have been 
exploited by the firms to manufacture 
it. Although they need a reward for 
a discovery, they cannot get it. Cer­
tainly the fact remains that in our 
market conditions as they exist to­
day, we do want to have the opinions 
of these people. The trade names do 
definitely play an important role in 
our efforts of promotion of the effecti- 
vity of a particular medicine but 1 
would not have to suggest that we 
should think in drastic terms of total 
abolition of this system.
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¥t*RT % «m  ̂ T̂% HT̂T 
WIT I | %ffF5T TO# *TTftR ^  «fT

Jif snw  Pwf t o  eft 
TO*f *i ?^$t «Prt>t î̂ farar ft 
^  <rk 15ft»r wht ?twpt <rrt | ?ft 
*  fr^r# t k  ® ir i #% v r  r̂<pr 1

ifa R  : *p> t q«t w i
| fspr% f̂ m .......

«ft#wNnft : 5* fr t  8r ?*r qv
&Z%€ f»T3R( ^  I

«ft ^ b w  : niaft vt
^mnft? % fpr^ Ir w«rr¥ Tt



506

t w  % wrs «ft «£* fftm $ i 
to  | f r  * sam t o  %eft $ i

«ft «h m t : srt n? t  fa  
?rW f * r  art e r fto r  |  «m %  ^
* t  « r Y * v R s m f f  ^ t  ^  w t n f  ^  *pgf 
w n * T  <tnj»w e m  Sr f * i ? r  |  i 
f r  *ft *r  w n  w * 3 T  t  ^  t  i
*n rc ft? t j 'F r r w i ^ t  v n s r A  *?t ij t  4 ^ s r -  
ife  * t  W ? ft  3 t f t  s r ft  t  %  *n u %  
S * r m  ?ft w  q ^ tfq x p r fcn if t
^ 7 %  $ 3 ^ 7  ^ r — * M H l 4 t  f r * r i  t ft  
ffeT ? ¥ ^ t  ^ t — i p F m r  q f t  q m  
f  I i n r f t ’ F T  S * * f t  ^ T %  3?TT
s w  ra ft **rr rft | i w farr m  

c w  f * n r r  « n m  i f  Jfiff * ?
srTcnn q f t f o r f a  i f  g s n :  ^ f  f t a T  i

«ft *fan*T : T* 3 f̂r*T 3TOl
s t f  ^  f  s k  ?far*r 4 ^ 'p n :  w

* T * t  f , «PTT *T f  *TcT i tv  £  ?

«rt tffawt : % r  fa  ??m  ^ t .
^fP p T  'TfiT W 9 T  § ld T  ^ T ^ P 3 [ 'd 'l'hl 
3JTT9T T O T  fa^eTT | ,  3?R?t 
i ( l * 1 . 1 i ^  | f ^ ^ c T P T  i f  eft *T§?T
^ r f t ^  gteft t  •

* f t  WTW *p ? rf : * m %  # * f r r « w  
%  q ^ r  ' j ' z  fm \  t —

“Thus it can be seen that the 
Patent System is certainly bene­
ficial but to derive the full benefit 
of the Patent System, the country 
must be technologically advanced 
sufficiently to work the invention.’*

* w t  ere? * n * P t  <j«s 2 t c  f t r e i  $ —

“The Indian Patent system as it 
exists to-day has failed in itfl 
main purpose, viz., to stimulate 
invention among Indians and to 
encourage the development and 
exploitation of new inventions for 

industrial purposes in India, so as

to secure the benefit thereof to 
the largest sections of the public.”

w<rc*tTr*iprr
5T#rfaHT f o t f t  eJTt% % %  5ft

v^r t o  i t r  1 1 w n  iit
*praen g fa ’ffo fr?5fr ?rt fcnr» 

»r$f $ »nft ?ra? 3ft ^  m  $, p f *  
t̂ 3*% ftht ftw t̂ t | 1

«p r  «nwT ^  | or
tcftc*W T ^  |  f t i  f * R H T  ^ R T

5 *T K I SII^T *PTT, (*bd*TI f^FT# ^ f ? T R  
f U T , f t ^ T T  STT^T |W T—  

qw *Tf̂   ̂ *JT ?T̂f ?

«ft M>TRt : ^t ft, *mr
f  t f t r  5Tr 5ft»T w q v t  ^ ftw  #

<rft arwr »piT : ^nr Jm
I  ft> «n(ft %  s o t *p t t«it

f^F fa^T < H R  f£ T  f^ T T  3Tnj eft *^TT
^ it,  ?ft « r m  fsrsr %
?S1% % «T« Jf 5T̂f | 1 n't «TN% 
»P?T ft? ^ i f t  ^ f t  j f  eft JT^r
 ̂%ft«T 3J3T ePP BfVT̂ ft ^

H f t  3TT? eR" CRT f J R H - 5TT»r ?Tft f> TT 
eft W 7 V T  ^leRSr i f f  ^HTFT 3TT<T % f l J T
*nft *rr <Tf̂  ^  % f?n?
T?ff H*)c |JT (? l̂l 3 ^
WTT pBT3W5*T̂ HT5rRt Jf î rlM TT 
®rwf ?ft r̂% 5RPR %
w n r ft n n 1 3tht 1 ? r^  Jr i t n v t
W  5HTT I  ?

<rt Ht*rpft : iro «fti % 
IT̂ t TT 5rfv«T |t||C| gi<HtriHe

Trafit ?mr «Tf I Wf̂ TJf
•w ww f^r <̂r Jf ?T5 <rr ^

VTPK PTVT 5THT *fV
<fk ?fm % m  

^  ^  #  v m t v fe  W m r i f f f
ftft ^ifQT j  f% ftw  m r  n
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fira «nfr sunftrcr fan
$ iftt #  «ft t  f r  s*r 

ft*T % sqTCT fa%»rr I
^  n ^ l ^  f r  T O V t

f i f f w  forr i

•ft «w r wm t o  : % m  *nit 
«?»t vr. §  at m  ^ « h  $t*nr ?

•ft (hnvA t ^tiiH gt*T(
ftr «nft ^ r  Jr inr4$fe
• t a  s m £ ?  q i q f d ^ i  art w n r  v ^ f t r n r
^»T ^  f ,  >i»5 x")t o  i^«i «T t

itp o tv  $ * *  siWr^T
? t  ^ *ii*i  %  f i r j  m  • i t i ^  %  f a q  5̂  5 ®  
«T f ®  ifte V lP T  f t  H W  I

•ft *f*T HTH »T9TT : SFRTJ-o o
o t t  i f *r s %  * t  *m
% Jttrf m tiî Tl % Mini 4'd'H '̂
r^Ji *fs*nr fr^nf vrprr 535 

v t p t t  i fa ra %  ^  f t  1%  « n r r
5IT f J T  f e l T  5ft ? ? H T 5 J T O R

Star i

•ft h N t’A  : » N t t r *r  3ft *rro%
TTCT %FZT q jp  ?ft S S T fT W
* f t  S r *  ?n“ fsrcrJr i r r o f k  ff r s fa e z f  ^  
4(1 RT O T ? t 'tS'tt % V^TPT 35%
t o ^ st w rc ; ^  $ * r *  t a i f  * t  

v ^ n f h r  f t i t  f  i ^ r fv iiT  jt^  

itpht 'T f̂ 5 ^  5*°^ ^  Hljfe*
*S *T  ^  w  wra1 ?f ^ R ? f  JTtfflTjpT firHcTr 
i^<ii, 3pr ?tp ft» ^ r v t  *ftfT 5T $hznnr 
w  * f t w  %  * t f t  Sf fjt’TT i

•ft t o m r  s q isfcsaa % f r t  t  
3 * ^  «P?T f t r  « P £ F B R  %  ^ H T  WRIT

I  •

•ft tftnrtk : ir a  ift $ f t  fa r
«tst | i wftn? 4  v t in  fv  # p h

4ti*(44d in% t?rt qrt $?T |i
|f*F$% % frerrer^?wt 

»H5 3**Ste ttft T^ft | %  9ft»r ^
% 5̂ TT’t r f o w i w c  ?r%# iPfWWfl 

vrofhr 'rh % i 

•ft : cr% m W y r  t  
ftnnft Hm f«rr | ?

<ft whrnft : *rt«pt a t  ^ t ,

f  ^  ?t ^g|̂ <q 3t 5VHTI

SHRI JUGAL MONDAL: I will 
come back to Clause 48. Much has 
been discussed about it. I would like to 
know your feelings on one point. You 
are against the importing of this thing 
because the growth of local industry 
will hamper. Suppose there has 
been some trouble in a particular con­
cern where the patented articles are 
being manufactured—labour trouble, 
strike followed by lock-out, etc. In 
the case of closure, should the Gov­
ernment be a spector or should it 
take some steps to get these products 
manufactured elsewhere?

MR. CHAIRMAN; Mr. Mondal, why 
do you drag Mr. Somani into this con­
troversial issue? Don't embarrass 
him. It is for us to decide,

SHRI ARJUN ARORA: The strikes 
and lock-outs have not been patented 
yet.

SHRI KRISHAN KANT: The appli­
cation has been filed, but not sealed 
yet.

SHRI JUGAL MONDAL: As Dr. Su­
shila Nayar pointed out, after the 
expiry of patents, there seems to be 
no entrepreneurs coming and trying 
to exploit them. You stated, I ihink, 
that it was due trade mark and 
quality control. I want to know 
whether in the course of 14 yean, 
which is definitely a long period, a 
particular firm has advanced so much, 
with so many sophisticated machines, 
technical know-how, otc., the new
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entrepreneurs are finding it difficult 
to compete with them or is, there
any gentleman’s agreement in your 
association and one should not come 
into competition with the other.

SHRI SOMANI: There is no gentle­
man^ agreement existing at least in 
our association. I can assure you of 
that. Secondly, I admit that in res­
pect of lapsed patents the progress 
may have been better, but I must 
submit that this thing between the 
pharmaceutical industry uis-a-vis 
purely Indian interests is Only of a 
more recent origin, and that is, when 
they have come up to the stage of in­
termediary technology. I think this 
situation is changing very rapidly. 
We have every hope that the in­
digenous units would be established 
and with the assistance and en­
couragement and cooperation now 
being communicated with the Re­
search laboratories that they would 
be able to give better performance.

MR. CHAIRMAN: We thank you, 
Mr. Parikh and Mr. Somani for the 
valuable evidence you have given. 
We shall try to take advantage of 
your evidence and information. We 
may call Dr. Rohatgi.
(Shri Somani and Shri Parikh then 

withdrew)

II. Dr. S. Rohatgi, Ph.D., (London).
F.L.S.

Post Box 227, KANPUR

(The witness was called In and he 
took his seat)

MR. CHAIRMAN: Dr. Rohatgi, you 
are going to give your evidence in 
your individual capacity. Please give 
a brief resume of what you want to 
say. Please note that no part of 
your evidence is to be considered as 
confidential; it is likely to be made 
nublic.

DR. ROHATGI: I have given a 
second memorandum which probably 
has been circulated this morning.

SHRI PITAMBER DAS; Mr. Chair­
man! The witneas has given a memo­
randum which was circulated to us 
some time ago and he has made out a 
case that the law of patents in India 
should be abrogated, as I understand 
it. I would request you to ask the 
witness to elaborate this particular 
aspect of his recommendation.

SHRI ARJUN ARORA: For the rest 
you may be brief and precise.

DR. ROHATGI: The point raised 
by the hon. Member just now lefers to 
the suggestion made by me in my 
earlier memorandum that it would be 
advantageous for the country io have 
the law of patents abrogated. In the 
memorandum which has been circu­
lated just now, Sir, if you will kindly 
examine, this point has been specifi­
cally mentioned and reasons given 
why this suggestion has been made. 
1 have given an example of the 
situation that existed in Switzerland 
in the early years of the 19th century 
when Switzerland had no p&tent laws, 
and the manner in which the absence 
of patent laws were instrumental in 
stimulating the development of the 
industry in Switzerland. I *'ave 
quoted from the journal published by 
the well-known firm CIBA, which 
manufactures dyestuffs, and drugs, 
which clearly indicates how this was 
done.

The main point which one of the 
Directors of CIBA seems to have men­
tioned in a conference held by the 
British Society of Chemical Industries 
is that in the earlier days when Fra­
nce and Germany had patent laws, 
Switzerland did not; and Switzerland 
took full advantage of this situation 

by manufacturing the particular dyer- 
stuffs which were covered by patents 
in other countries and they specifical­
ly mentioned that it was a ‘piracy’, 
but still, whatever be the reasons, 
the fact remains that the Swiss indus­
try reaped benefits from this and this 
situation was instrumental in the es­
tablishment of t|ie Swiss industry.
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MR. CHAIRMAN: In which year?

DR. ROHATGI: This was in the
19th century Earlier part.

DR. SUSHILA NAYAH: The patent 
first came into existence in 1906; that 
is, 20th century, and not the l&th cen­
tury.

DR. ROHATGI: This relates to
dyestuffs.

The Swiss industry was very much 
benefited by the situation and fur­
ther with the advent of the two World 
Wars it developed in a very big way. 
As we all know, the drug industry in 
Switzerland is an off-shoot of the dye- 
stuff, industry, and it can definitely 
be presumed that the drug industry 
also benefited from this earlier im­
petus.

Now, the fact is being quoted that 
Italy wants to come back on the Con­
vention. My contention is that it 
suited Italy at one time to abrogate 
patent laws so that they coruld help 
develop the industry. After the in­
dustrial base was developed and a 
firm foundation laid for research, they 
find it advisable to way to think in 
terms of coming back . . .

SHRI KRISHNA KANT: Which
year?

DR. ROHATGI: I am not sure of 
the date.

I made a suggestion that either we 
could declare a holiday on patents 
for some years to come, based on the 
points raised in! the earlier part of 
the memorandum, or if this appears 
to be unreasonable or difficult, then 
we could think in terms of abrogat­
ing patents on drugs and foodstuffs 
If, however, this also is not accept­
able to the Committee, an arrange­
ment should be made whereby the 
utilisation of patents on foodstuffs 
and drugs could be facilitated by any 
party who wants to utilize them with­
out the provision of going to law 
courts. That is my humble submis­
sion.

MR. CHAIRMAN; Now, Members 
will put you questions. Mr. Gupta.

SHRI KANWAR LAL GUPTA: Dr 
Rohatgi, can you tell me are you for 
complete abrogation of the patent law 
or you want to abrogate it for some 
time?

DR. ROHATGI: The point I hovo
raised is that in the present circuni 
stances it might be advantageous for 
us to abrogate the patent law entire­
ly.

SHRI KANWAR LAL GUPTA: In 
how many years?

DR. ROHATGI: This depends on
the circumstances, Sir. In case we 
find at any stage that the situation 
is advantageous for us we can cer­
tainly re-introduce the patent laws.

SHRI KANWAR LAL GUPTA: My 
second question would be how many 
medicines and drugs which are pa­
tented we can manufacture if this Act 
is abrogated? Have you got some 
idea about it?

DR. ROHATGI: So far as medi­
cines that are commonly used in this 
country are concerned, I would say 
that barring a few exceptions and 
given due opportunity, the majority 
of them could be manufactured, and 
the process of their manufacture 
could be developed by Indian scien­
tists.

SHRI KANWAR LAL GUPTA: It 
is argued by some that if you do 
away with this Act, it will hamper 
the research and the development of 
the industry. What will be your re­
action to it?

DR. ROHATGI: I could not under­
stand that logic, because, at the pre­
sent moment. I find that any time an 
Indian technical worker, both in the 
private sector and in the national 
laboratory, develops a process for 
manufacture of a drug, which is co­
vered by patent in India, he is block­
ed. That is the present situation. 
So, I cannot understand how this 
would hamper the development of 
Indian drug research and technology,
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SHRI KANWAR LAL GUPTA: 

What are the specific advantages 
that would accrue as a result of the 
abrogation of the patent law?

DR. ROHATGI: The main point 
would be that wherever we are being 
prevented from utilising a process 
because it is patented or where we
are being compelled to import, or
depend on others for te foreign item
which is covered by a patent, we
would be in a position to try and 
manufacture it here, and that, I think, 
would help develop industry in this 
country.

•T r̂forr  ̂ far t o  vn jjr mfNis 

f o r r  srnr, «pit ifem

*To : gft 'RT^T

st r̂t ^  5’RhnH '^ lr *ft

f ,  *TT ftpT VT Tihrr %  HTO T̂TSTT

^ ^  TO STRT If ^ I %

<ft TO ^  ^*Td f , frPT % T̂TifCTT tiftl'l
^  ^TTf

I

«ft tfto isi*i«S : *n?T-$feTT
rr^ftMvnr % %

?n% «ft ^fnrpfr ^  t o  «trt qft 
f r f r  i t  f a f a f s s  * » r  %

?Ft <k <̂5 ^  i t o ^ 1 5nraT t *

to fa^nr vt
s*Pr£ H?lr ^  |f%TO«pnfT ^  q rtfc
fr* feqT 3TT̂  I

®To rft ^8^ TT «PPTT-
*FFTT *T [̂ f  I W W  *T?T ^
?r x  w r  q r%  5f » r f
Hi t$*TT *FT tftoff JPT
»n r $  fa? ?p r  f*r  h t  f i r  ? ,  

eft 5JTRT gf%feir sfk  5®
$ *r t r  ^ H T a r t f % p r ^ t w f %
5® •T % ftFF in  Hi V ft? *)c»i HT 

TO ?TT? *TT f  ftr T̂TTT

3t*r ^rr ?t arrin »rcrew 
tm»r tt»?t $ 1 .

•ft ^TPT : TO WTt if i fM *  ffTT- 
ft^ T  WT TPT I  ?

tto Ttf(!*ft : $  ^nhtefhr
STfT % farT% *ft f»mT

j  ^  *n r  ^jt |  f a  * tt ?ft
ft?f5r *r $f wnr $r, m to

fe w  ^  f% i  ^
mr sh% fftr 3*ir **pror *  fr i

•ft sfmw : «wt n^t % [mtfeRW 
*p tT O w ^ rf® ^ rm p iT | ?

ITo tt^llft : ^  HT^fr f*RF*T ^  
WW I, ^ ?rf ’rl

11 frPuW art # #  «rnftwf
%  q r  f t r  | ,  f t n r  <r  t - T O T f r ,
rft?r H t  T O T I  ?R>, *fT T S T  fiPTT <JIT T f T  

ĵh% sir ®r f®  ftmt an *rcrr ^ i

*t fiT farr ftniT <TT I ^

f e i i  i

•ft VWI : V^nft VT JTHT ®̂TT ^ ?

¥To ^ try t^T |

gtrll JTf | ^TfJHTt ttMt ^ 2  
% 5»I%, ? l f  7HT «TT TT

*n n « ft  1 1  ?fr i
5**M ^  if qn^r ttto^Nt vr?ft (

w t n w ^ r s m  
^  i a r ? T 5 T T » F T fw » r v T ? r a m  

q r v m r f v i r r  
*raT, ?ft «m rr w  f%  ?ftJT ' r h ?  v t  
^ r m  ^v*rnrr w  «it i ^ ? f r  
v t # n f f  h t t o ^ t  ^  t o p t t  f e n  
anm 11 Tft aricn | 1% 5*r ^
H TTO ^r < n ft f*P*IT I
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•ft iMlW: fVfJlT* STI«T#
^ f a r ^ f t ^  *ftr ^ r s r  *nsr f ^ r | ;
8 5 TT̂ fJ fiPTt ^5? % | *ftT 15 ’TOfc

TT° ttpm t : a v  *ptt
trcnrsr f  fa  ^ fjpmTnY vtqrMf 
* t  * n w  t t  ?  i %  ?n»r t t  ' E m  
tftr qtfgnr «R m  #  # ?fr ? r r ^ f  ^ r  
TT*rr MTf# f  i in w r *rf «f^rr i  
fa  «p*rfsmf TtPmFnftJTR TTTrft 

«b tjtc t  fa *r a T  |  I

TTo ggftwi WTOT : TfT
| fa  at JT̂ t 5>rr fa  y®
W  % ̂  c<-cti ^  l«( <*J5T tRrhRT TT
ftqr 3n% ifir %m ^ r ? r  a h  qr ^  
fa*rr r̂raT |, at «ftr tsst % 
ii t t  fa n  srfr i *nq faa*t ir# % fin;
tjsftfe TTRT •qi^ ^ ? TfT ^idl $ 
fa  *PR ^S*T * ft  Tffi, ?ft JSTTfT *r% 
«rnn sft 513; JTff ^  *ftr fit %r*$t 
5*nr Jjft f*i%JV 1 ?w Jf mqTr 
*̂rr Tf^n |  ?

*To 0 (jaM*l : 3ffr 5R> t?*t*h£
TT% % T O  TT T O  &, ^TT ft  WTaT

fa f*T +*)£! «t*ill( jft T^
n V . 3if fur ^  fa  f*n ^  qrcr 
^vit ir % fat? j s  ff, at for
f *? TFR apt 5T55T HT5t t  I *Tf at f ^ f t  
M f ^ T  ^ 5Rife TT M r  T^IT I

»Tc 5*taT  WTOT : WT fipfc ^ 2 3

%t % f*rrt Tf^r tsr^if 1

w  if «rrT t̂ w r m | f a  
*!flf f R  at ?rt-fra; t  T fo n f  
fW> ?

•To : *r*r*raf £ fa f* r
t ?  aT  <fT r̂ hsrrahrt «Yr jft-fra;
<1T fa tf T T ^  I WrfaT q*p ?r «^5T 

* T $ %  3R- fa c ^ T  t t f  # «TPT>
NftrrefN'ir 'tfjft 1

DR. SUSHILA NAYAR: Will 7 0a
expose the people to the denial of 
life-saving drugs in order to develop 
the technology in our country? Will 
any of us be prepared to do that?

DR. S. ROHATGI: Let me elabo­
rate this point; firstly, there are 
some countries in the world which do 
not have patent laws and we are free 
to get most of the drugs from these 
areas, if we were not under the Pa­
tent Convention; most of the drugi 
are available from Jthose countries*..

I  f a  %HXX irpt *ffaT *T  

^TZpTI, 3 R  q f t  rTff fa*r *T%»ft I

<TTf| 5ftfa<T ^  uq?ft ^T7t«TT3fV T>
tt%  ir m ?  ^nt»n 1 Jr

fJIT 5>IT  ?

« l o  5 ? f t m  *TOT : irq\ i acT% ^  

t t  t o  «it i

n o  Tt^nft : ja r  $ fa
Tt fzT »rftiff t>  ^ zwr$ 

f*f?r n ^ » ft  m  JTff 1 *rfar a t

u m r f a ? 1 ^ar f*r% 
Tt aft m v  #■ fffgT?TT*r %

^ f e f a ^ r  **r?ra  ^rsft^eftir 5r

*ftr 5?rrt Jf fa
irft tt I  ^ t5t sm  *rnr jf.f^nr
fa  Tffif Ĥ TT SPRIT ^ I

^  i f  * i f a ? r  H^t

?>  « r ? f t  f , s r ft  ^  ?rr 1 1 i^ t  

j^ 5 ^ f frr=P > > j?r  «rr*r q *

f*PTvft srOiwa ^  *£?Tt %, t ^ re  
5tt |  1 v r f * n j  f i r  H ff

T f m  I  I q»TT»T w w r  %, $ r fa ^

1 #  ^ r ^ ft  3rar$r * r f t « t  %  fa t?  

^  ?T*ff qr fan «Tcft f  1

ITo g r f t m  »1IM< :  tPTT T̂T

f r r  f^irr uTt, ert t - 4 5 j q ^ s  ir vt 
vlV «r«r fir^nft 

TfW t ?

«T« TtfWift : 3ft ft l



«?• <g#?n jim  s
fa  f ^ ^ r R  % * i  fwr-
***>* *PT t f c z  !PT% %
f^ x T H  *Pt w t o  sftt *nn:
*r fern t o , <r> w  ^rr^ft i
«|T<T S T f f e f e w  %  W K t  £ *T i f  T fr T  t  I
t o  f ^ w n r  % ^  wWf
% 5T?PT fa**T % t> 'TOT *nft 
fjtfr fo*  ir senft !rif ^  I. facpft fa  
^  *fftff srk  t o  f^ ^ T ff  ^ 
f r r ^ f ^ J f f  i f  *£ < r t o s t  * r r t f V * r f a ;n T  
| ? ?ffn | fa  v t 2̂T 
*r  f o n f  ¥ t  ^rr3r*fv, w tfffa

iff 5TTO fa  TO <GTTO t  I 5TT7% 
f W T  if STSfCTJtf 'BHT̂  % 3 f  *JT ^ spr̂ T
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DR. ROHATGI: The point raised
is that if the product is not being 
manufactured by the patentee in In­
dia but is being imported, Indian par­
ties also should get the facility of 
importing the material, I would like 
to elaborate this a little from the 
practical point of view too illuatratt 
how things move. -

If in a perticular case a patent is 
granted and manufacturing licence 
issued, usually the manufacturing li­
cence is issued on what is known as 
a phased programme basis. In the 
earlier stages, they are allowed to 
import the material because they say 
that they want to build up a market 
before they set up manufacture and 
production. In the second phase, 
they go one step further and do part 
of the manufacture and so on till it 
is envisaged that the entire produc­
tion of that drug or material would 
be effected completely in India. This 
is how' Government base their phased 
programme.

But what happens in actual prac­
tice? I can quote examples where 
for years on end either the product 
has been imported by the company 
or complete manufactuTe has been 
delayed for years to the detriment of 
this country. I will illustrate by a 
specific example.

DR. SUSHILA NAYAR: We accept 
it; many people have told us. I am 
asking what is your remedy. Are you 
suggesting that there should be free 
permission for import for Indian par­
ties during the early phase when thfff 
are building up the market?
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DR. ROHATGI: My point is very
simple. If the foreign party is per­
mitted to import, they import from 
their parent company. Since it is a 
specialised drug, there is no compari­
son in the world market; it is a mo­
nopoly item. With the result that 
they are free to purchase it at a com­
paratively high price. Instances have 
come to light where if a dozen Indian 
parties are also permitted to import 
it, they could it get it at a very much 
lower rate. So till such time as pro­
duction is set up, it should be possi­
ble or permissible to the Indian par­
ties to import.

SHRI C. C. DESAI: Is it the
same drug or similar drug?

DR. ROHATGI: Same.

SHRI C. C. D0SAI: How is it
that the parent company sells it at
a lower rate?/

DR. ROHATGI: It will make the
foreign firm which has the patent 
here keep prices in check. Secondly, 
it will compel him to increase the pace 
of the manufacturing programme 
which is very easy to delay on the 
mere plea of non-availability of iron 
and steel, cement, electric conection 
etc. Yet a person who is keen to 
set up manufacture can get all these 
things done in a much shorter period.

DR. SUSHILA NAYAR: So it will
be a healthy provision to allow otho 
Indians to import during the early 
phase before he sets up production.

DR. ROHATGI: Yes.
DR. SUSHILA NAYAR: There is

a provision in the Bill regarding li­
cences of right whereby anybody can 
ask for it and undertake production; 
*Mily he pays certain royalty. Will 
that suffice or for this purpose? 
You think this licence of right will 
take care of this emergency or not.

DR. ROHTAGI: The Bill ha3 a 
provision that the grant of a licencc
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of right is subject to revision by ap­
peal to the High Court. If this is 
permitted, the entire provision be­
comes infructuous. It amounts to this 
that the party who wants to have a 
licence must be prepared to spend 
Rs. 15120 lakhs in litigation and wait 
for five or six years.

SHRI C. C. DEJSAI: Is there any
particular reason why you are giving 
evidence in your personal capacity 
and not as President of the Pharmacy 
Council of India? Do we understand 
that the Council does not endorse your 
views?

DR. ROHTAGI: Certain relevant
facts have to be brought before the 
Committee and I would not like the 
Pharmacy Council, which is a statu­
tory body, to take sides or commit 
Itself. I felt that if I appeared in my 
personal capacity as a scientific wor­
ker, I could easily place these facts 
before the Committee.

SHRI C. C. DESAI: Your personal
view is in favour of either abrogation 
or partial suspension of the patent 
law. In these matters we cannot be 
guided by personal opinions. We 
should be guided by the experience of 
other countries. What has been the 
experience of other countries as a re­
sult of the abrogation or partial sus­
pension of the patent law?

DR. ROHATGI; In my memoran­
dum, I have mentioned two specific 
cases. One relates to Switzerland in 
the 19th century, and the second to 
Italy. These patent laws are support­
ed by Western countries which have 
already developed, and it is a strug­
gle between the haves and have-nots. 
Is there any developing country like 
Burma or Ceylon which has told us 
it is admissible to have patent laws?

SHRI c :  C. DESAI; Switzerland is 
a very old case. Even in the case of 
Iatly, the evidence before this Commi­
ttee by an expert on the subject from 
Italy is that the abolition of patent law 
was not favourable to that country and 
that is why they are now going to 
have patent law.



DR. ROHATGI: When their indus­
try and research have developed with 
the help of the absence of patent 
laws, they are now thinking of going 
back to the patent law.

SHRI C. C. DESAI: Have you viai- 
ted any centres of the pharmaceutical 
industry in this countdy? We have, 
and our view is that it is not exactly 
an undeveloped country in the phar­
maceutical industry today. We hav 
seen Alembics, Sarabhai Chemicals, a 
number of wholly Indian companies.

DR. ROHATGI: Alembic is 100
per cent Indian. The entire technolo­
gy has been developed by themselves.
I cannot think of a better example to 
support what I said. Here is a case 
where Indian scientists without 
foreign help have developed and set 
up an entire plant by themselves. So 
this fear as to what would happen 
if patent laws are not there is clearly 
refuted by this one simple example. 
Take another case, CIPLA. They had 
hormones.

SHRI C. C. DESAI: They are at *  
snail’s pace compared to others. This 
is a matter of life and death, preser­
vation of the life and health of the 
community not research for the sake 
of reaearch.

DR. ROHATGI: If we do not have 
patent laws, we are not going to be 
cut off from the world. If we cannot 
produce it, we can certainly get it 
from somewhere.

SHRI C. C. DESAI: You will not 
get the first-rate life-saving drug, but 
the second-rate.

You refered to the scientists and 
research people in this country. We 
have also met a number of research 
scholars. My impression is that even 
these research scholars recognise that 
patent law is necessary. For instance, 
Mr. Tirumalai Ayyangar of Hindustan 
Antibiotics, who is a well-known 
research scholar, who has a number of 
patents and is well known in the 
international world, is of the view

that patent law is necessary for the 
encouragement of research.

DR. ROHATGI: I may refer to
your earlier statement that technology 
in this country is not under-develop­
ed. So, if the feeling is that techno­
logy has developed I do not see the 
need for the fear that we will be in 
a vacuum.

SHRI C. C. DESAI: The reason is
this, that an invention is a property 
right, a thing which you have acquir­
ed after spending a certain amount 
of money, and the preservation of 
property rights is a thing which all 
civilised countries follow. If we do 
not want to be counted among 
uncivilised countries by not giving 
protection to property right . . .

MR-. CHAIRMAN: Even G. D. R.
and Yugoslavia have patent rights.

DR. ROHATGI: In some few
cases where our scientists have 
developed a few processes, recipro­
cal arrangement would be of benefit 
to the country, because wer can also 
sell our processes abroad. But how 
many processes are there of that 
nature? We have to weigh between 
what you lose and what you gain. 
The moment that we reach the 
stage, by all means this august body 
can revise the law. There is nothing 
to prevent Parliament from changing 
the law.

SHRI C. C. DESAI: On page 6 of 
your memorandum, you have said 
that “there are many such patent 
applications that are being filed spe­
cially those relating to the formula­
tion and combinations, and many of 
them have already been been accept­
ed.” Is that not a matter of pro­
cedure in the office of the Controller- 
General? The Controller-General 
should be a little more strict in 
accepting the patents which are 
really based on sound invention. It 
is merely strictness and a discre­
tion that should be exercised in the 
office of the Controler-General of 
Patents. It has nothing to do with 
the law.
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DR. ROHATGI: When I appear­
ed before this Comimttee along with^ 
the Pharmacy Council delegation, I* 
made out a point that since science  ̂
is getting very specialised in diffe-| 
rent branches, it is very difficult for 
the office of the Controller-General 
to thoroughly go into each applica­
tion in its entirety and reject those, 
which are not patentable. My sub-^ 
mission at that time was that there 
should be a Committee of Experts 
preferably drawn from among men 
in the national laboratories which 
could scrutinise. But the provision 
that exists, namely, that we have to 
maintain a certain degree of secrecy 
before applications are filed, preven-| 
ted this suggestion from being accep-4 
ted by the Controller at that 
time. I was wondering whether 
there could not be a method 
by which a Committee of Ex­
perts drawn from various national 
laboratories could be formed who can 
enter into an oath of secrecy. How 
could any other man scritinise whe­
ther an application is valid or not? 
For example, I can read out to you the 
kind of applications that are coming 
up, from the Chemical Industries 
News, published by the Indian Chemi­
cal Manufacturers’ Association.

MR. CHAIRMAN: What are you
trying to make out?

DR. ROHATGI: What I want to
make out is this. We have these firms 
keeping so many patents. Firstly, they 
get patents for some of the chemicals 
that are used in the manufacture of 
these articles. These relate to pesti­
cides. Then they get a patent on the 
final material. Then they get a patent 
on the formulation. The formulation 
merely consists in either converting 
into a solution with a surface active 
agent or any other carrier. After the 
patent for the product is got, a patent 
for the formulation is' applied for. 
A process for the formulation is not 
just patentable. I do not know any 
reason why such an application is 
ever to be accepted in the first stage. 
When these patents are filed, and 
when the Government insist that

these people should manufacture it, 
they say, “One of our associates in 
Australia has got the patent on one 
of the chemicals used as a constituent 
in its manufacture, and for the other 
patent, we will have to get from 
Germany, and a third one from 
America for the final product, and a 
fifth one from some other country for 
the formulation. To what extent are 
we bound?

SHRI ARJUN ARORA: You want 
a holiday on patents for some years 
to come. What do you mean by some 
years to come? Will 20 years do?

DR. ROHATGI: It is difficult to
assess. I have a feeling that within 
a period of five to 10 years, this coun­
try should develop its own techno­
logy, given proper encouragement and 
impetus.

SHRI ARJUN ARORA: You have
said, “till it is found convenient to 
leave the Patent convention.” When 
has he to leave it?

DR. ROHATGI: They are think
ing in terms of leaving the Convention 
They find it of interest now. Now, 
they are thinking in terms of leav­
ing the convention. They have not 
left.

SHRI ARJUN ARORA: They have 
left. They want to rejoin. When 
did they leave it?

DR. ROHATGI: I am sorry. I
do not remember. *

SHRI ARJUN ARORA: Did they 
leave it after the first World War or 
the second World War?

DR. ROHATGI: I could not say
it just right now.

DR. VEDARAMAN: In Italy, under 
the Law of April 1941, under the law 
as prevailed till 1957 processes for 
the preparation of medicines were 
patentable though product claims were 
not allowed but since that date even 
the processes for the manufacture of 
medicines are not patentable.
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SHRI ARJUN ARORA: You have

said that “a number of processes in 
the field of drug manufacture have 
been developed by Indian scientists in 
the national laboratories but in most 
cases the manufacture cannot be 
undertaken.” Could you give us some 
examples?

DR. ROHATGI: I can give one
example of a radio contrast material 
which is used for radiography. The 
country produces barium preparation 
for radiography, but we do not pro­
duce in India material for the radio­
graphy of the bile duct or gall bladder 
or the genito-urinary system. The 
Central Drug Research Laboratory, in 
collaboration with other firms, deve­
loped a process for the manufacture 
of an iodine compound known as Ace- 
trizoate the brand name is Diaginol 
or Biligraphine. The material was 
synthesised and passed the chemical 
♦analysis. But when it came to the 
stage of clinical trials, it was dis­
covered that there was a patent and 
this process could not be utilised.

DR. SUSHILA NAYAR: It wtes a 
product patent.

DR. ROHATGI: Both are covered:
product and process. This is a clear- 
cut example, and the price at which 
that material is being sold is very 
high.

SHRI ARJUN ARORA: The foreign 
firms own patents and they do not 
utilise them for production in India. 
How long could they remain so, and 
for how many years, in your opinion, 
could this be tolerated?

DR. ROHATGI: A time-limit,
might not he necessary. My humble 
suggestion would be, if they are allow­
ed to import, the Indians should also 
be allowed to import, and if they 
are allowed to manufacture, the Tndian 
firms should also be allowed to manu­
facture. This is the best way by whic^ 
either we compel them to manufacturp 
her speedily or we simultaneously set

up a competition here which is the 
to the benefit of the country.

MR. CHAIRMAN: What Mr. Arora 
want to know is this. After how 
many years of their sitting over tlxe 
problem can this be done? It should 
he given to Indians to manufacture. 
From what stage can it be done?

DR. ROHATGI: That is not what
the licenses of right envisages. . . .

MR. CHAIRMAN: Some time is
given to them for compulsory licence..

DR. ROHATGI: Thre is no, diffi­
culty to get it from the beginning. 
Why should there be time limit? If 
compulsory licensing is granted it is 
not necessary that know how and 
technology is also passed on. Indian 
firms would be at a disadvantage in 
developing their own know-how and 
technology.

SHRI ARJUN ARORA: There is
one thing and I wish to know your 
views on that. Do you face tany parti­
cular difficulty out of the present 
Patent Act in respect of the manu­
facture of useful drugs in the coun­
try?

DR. ROHATGI: There is one
example which I have given earlier. 
This item was imported by Indian firm* 
for which a foreign firm had held 
licence for 8 years. There was no in­
dication on the container that the 
medicine was covered by Patent It 
was a pharmacopoeial product and 
they considered it desirable to enter 
into this field. The manufacturing 
license was obtained and also the im­
port license. On the basis of that it 
was done. After this import the 
foreign firm came out with the fact 
that they own a patent which orginal- 
ly was taken by a French firm. It was 
a British company. No Indian firm 
could utilise it. The pfetent was held 
by a British firm and they refused 
to licence it.

SHRi ARJUN ARORA: The Bill
provides for aggrieved party rushing'



317
to high court. They go to high court 
with writ and the aggrieved party 
could do it. What is your view in this 
matter about this Patent Law which 
concerns the life and death of people?

DR. ROHATGI: There are two
aspects. li patent is obtained on the 
basis of known information or under 
certain things which are not permissi­
ble under the Act the patent be *ho- 
uld be revoked at the controller’s level. 
It is not necessary for the person to 
go tg court for its revocation. It 
amounts to giving misleading infor­
mation or misguiding the controller or 
the public. We have certain exam­
ples, where, after misleading informa­
tions is given, that patent can be re­
voked. In case sombody hias reason 
to say that the patent is wrongly given 
the only recourse is to go to the 
courts. I will give example to indi­
cate my point. This is from one of 
the patents ancl the language used is 
like this: They say, ‘known methods 
as used in this specification’. Then 
they say, ‘methods heretofore em­
ployed or described in the chemical 
literature*. It is not understood how 
a process which is already described 
in the chemical literature can be 
patented. In the claims it is said, 
here in before particularly described 
or ascertained or any obvious chemi­
cal equivalent thereof. All possible 
methods of manufacture of this are 
just shut. All research and all 
avenues are blocked.

SHRI T. V. AN AND AN: Would it
not lead to the situation where this 
country would be singled out against 
the world trends as they are today? 
We should adopt progressive methods. 
Is it in the interests of the scientists] 
industrialists th’at you advocate that 
policy?

DR. ROHATGI: This country does
not want, patent laws for a certain 
period. Advanced countries have it. 
We should not fight shy.

SHRI’S. K. VAISHANPAYAN: You 
have made some useful suggestions 
about the Patent Bill. Apart from them, 
have you any suggestions to encourage

scientists to become more and more
research-minded? •

'DR. ROHATGI: I have given amend­
ments in the last page. One is abro­
gation at the level of controller, in 
case they are based on misleading, or 
flalse information. In the other case 
under compulsory licence or licence of 
right, this provision, should not be 
subject to revision in the court of law. 
After all the patentee is getting his 
royalty. How much royalty doe* he 
get that can be gone into. But the 
fact tlrat licence be given should not 
be a matter for revision and if this is 
made a matter for revision, then all 
these provisions are nullified.

SHRI S. K. VAISHANPAYAN: You 
want all references to High Courts 
should not be there in the law.

DR. ROHATGI: Only in these two
cases.

SHRI S. K. VAISHANPAYAN: You 
are more interested in giving more 
powers to the Controller rather than 
giving justice to the party.

DR. ROHATGI: If you will see my 
memorandum, there are only two 
spheres where I have suggested that 
Courts of Law should not interfere. 
One relates to grant of patent. If 
there is something wrong her*, it 
should be possible at the Controller’s 
level to amend it or. revoke it That 
is one aspect. There is one provision 
here which appears to be very pecu­
liar. It suggested that if certain part 
of the specification ig valid and the 
other is invalid, then the court of law 
can revoke only the invalid part. That 
is not a reasonable suggestion, at all. 
It should be that if the patent con­
tains any part which is invalid, the 
whole patent should be revoked. That 
is a commonly accepted principle. The 
second part relates to grart of com­
pulsory licence and licence of right. 
These two spheres should be kept < ut- 
side the purview of the Courts of 
Law. •
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SHRI KRISHAN KANT: In conti­
nuation of the earlier question put 
by my friend, I would lik» to know* 
whether you have got any refinances 
or literature to show that the United 
States want to restrict th<? life of the 
patent?

DR. ROHTAGI: Not except this
one.

SHRI KRISHAN KANT: That is
from the Sunday Times. That I have 
seen. We were told that it is not a 
correct news. Nothing of the type 
is done there. So, this needs to be 
substantiated further.

In the last paragraph of your first 
memorandum, you say that it is time 
that we. have amended the patent law 
in such a fashion that research in 
India can progress unfettered and the 
scientific worker allowed 0 free hand 
to help the country. Couid you tell 
us what are the clauses or items in 
the patent law that should be amend­
ed as a result of which th. scientific 
worker will get unfettered freedom for 
research?

DR. ROHTAGI; I have explain­
ed that.

SHRI KRISHAN KANT: You eeid 
that High Court should not be there 
for certain purposes. That only gives 
power to the Controller. How does it 
give more freedom to the research 
worker?
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DR. ROHTAGI: That helps scien­
tific workers. II th»re is a particular 
process and that process has been 
declared licence of right, Indian scien­
tist is free to develop and expMil that.

SHRI KRISHAN KANT: You know 
that research is being done in Gov­
ernment laboratories and private firms. 
The royalty goes to the private firm. 
Does the persent Bill or the earlier 
one any way safeguard the right of 
getting some portion out of it for re­
search work?

DR. ROHTAGI; I think in the
earlier Bill there was some provision.

SHRI KRISHAN KANT; Is the re­
search worker compensated? Is he 
getting his due?

DR. ROHTAGI: When I used the
word ‘encouragement’ I did not mean 
monetary compensation. I just meant 
freedom to Indian scientists to be able 
to develop processes.

SHRI KRISHAN KANT: On page 2 
you have said that patent specifi­
cations arc usually designed to cover 
much more than the real invention. 
Which clause of this Bill or the earlier 
Bill prevents or helps this growth or 
do you suggest any modifications so 
that this cannot be done? Your know 
that these blanket patents have now 
come up. How would you avoid that? 
What regulations or amendments 
would you suggest to see that these 
blanket patents cannot be filed or ac­
cepted?

DR, ROHTAGI: One suggestion
that I have given refers to a Consul­
tative Committee of some outside ex­
perts. i do not know whether the 
oath of secrecy is at all permissible 
under the Patent Law. I cannot 
understand how in an office like the 
Controller of Patents, in a matter of a 
highly specialised nature, each branch 
can possibly cover every aspect.

SHRI KRISHAN KANT: One is
that the Controller, while granting a 
patent, may make a mistake in spite

of ’any law being there. There is a 
specific provision in the law which 
helps the Controller to give ihe blan­
ket patents. I want to know whether 
there is any clause in the previous 
Bill or Act or in the present Bill that 
is before us which gives such a blan­
ket power to the Controller?

DR. ROHATGI: You please see
clause 54 of the Act specifically relat­
ing to revocation of patent's. Please 
see sub-clause (1) which tfays that‘the 
subject of any claim of the complete 
specification is not an invention with­
in the meaning of this Act, or is not 
patentable under this Act;

*(m) that the applicant has failed 
to disclose to the Controller the infor­
mation required by section 8 or has 
furnished the information which in 
any material particular was false to 
his knowledge/ And then there are 
a number of clauses. All these, if I 
may say so, are under Sec. 64 (i) and 
they can possibly be revoked only by 
the High Court. That means if any­
one, on the basis of false information 
has obtained the patent, it is only 
possible to revoke it when a person 
challenges it in a High Court.

SHRI KRISHAN KANT: I agree
with you. You mean to say that the 
Controller should have the powers 
without going to the court for revok­
ing the patents. I am making the other 
point. Just now you read out from 
something that a blanket type of 
power was used by the Controller with 
regard to granting of patents. The 
present law permits the Controller to 
give the blanket type of patents. I 
want to know whether the present 
Patent Law should be modified or 
not.

MR. CHAIRMAN: He has already 
given his views.

DR. ROHATGI: My suggestion is
that in case a patent has been accepted, 
it should be possible for the Controller 
to revoke it also.

SHRI KRISHAN KANT: I agree
with you. That is not my point. Ther*
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are a number of patents. Take for 
♦example Talbutomide. That is also 
covered by the present law. The 
present law permits the blanket cover 
age of grant of patent. What should 
be done according to you? Do you 
want the sanctioning of patents under 
the law? Or do you think that it is 
not possible to grant patents under 
the law?

DR. ROHATGI: I should say ‘Yes’.

SHRI KRISHAN KANT: It has
been suggested when we visited some 
factory that some of the patents were 
sixteen years old. But, still, our 
Indian industries are not able to ex­
ploit them. They are not coming for­
ward at all. Does it mean that our 
drug industry or the research and en­
gineering technology has not gone to 
that stage when we can make use of 
these things especially when the pa­
tents are known to us?

DR, ROHATGI: This is rather
vague. I can't give any suggestion.

SHRI KRISHAN KANT; Take for 
example Tetracycline. Its life is over.

DR. ROHTAGI: This is one of 
the antibiotics. Once we have started 
developing the knowhow for anti­
biotics in our own country—national 
laboratories—as also in the private 
sector laboratories, I do not see any 
reason why we could not develop this.

SHRI KRISHAN KANT: We were 
told specifically that sixteen year 
period for this is over. There is no 
patent working in our country. I want 
to know whether the public or private 
sector has tried to utilise that patent 
and make it independently or they 
feel that it is not possible for them 
to make it.

DR. ROHTAGI: I do not subscribe 
to this point of view.

SHRI JUGAL MONDAL: Since you 
advocate complete abolition of patents, 
what protection do you envisage for 
the patentees? If the entrepreneurs

come forward, they always feel that 
they might have to face a very un­
healthy competition. Therefore, their 
investment cannot be safe. What are 
your feelings 'about that?

DR. ROHTAGI: Are you refering
to the patentees—foreign people—who 
have taken the patents or our own 
people?

SHRI JUGAL MONDAL; I am re­
ferring to our Indian people. You 
felt that there should be no Patent 
Law. So, if any entrepreneur or a 
new manufacturer wants to do certain 
things, what protection can there be 
for them? Unless you give them some 
protection I don't think they will come 
forward and invest money. Even if 
there is protection, there might be 
ten or more people coming forward 
with doing the same thing resulting 
in an unhealthy competition,

DR. ROHTAQI: So Aar as indus­
tries are concerned, if I can under­
stand you correctly, they are all deve­
loped from the profitability point of 
view. Industries are setting up their 
projects keeping that point in view. I 
do not see how the patents come in 
way or the absence of Ihe patent pre­
vents them or discourages them from 
setting up industries.

SHRI JUGAL MONDAL: That is
because there is already ten or sixteen 
years safeguard. Within that period, 
he is sure that there will be no com­
petitors. And within that period he 
can establish himself and can realise 
the money and things like that. If you 
do not have protection for the entre­
preneurs, nobody would come up with 
the idea of setting up an industry. 
What do you think will be their fate?

DR. ROHTAGI: You cannot ex­
pect anybody to come forward for 
setting up an industry unless he has 
some technical know-how developed. 
Only the party who has the necessary 
resources can get himself involved in 
it. Even if anybody comes i*1, he 
cannot succeed In that.
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SHRI JUGAL. MONDAL: Then
comes the question of technical know­
how. If you do not have patents law, 
do you think that you would get the 
technical know-how from foreign coun­
tries?

DR. ROHATGI: Personally speak­
ing, I am not one of those who would 
subscribe to this view. If this country 
is to develop an industrial base, the 
earlier we stop depending on foreign 
know-how the better it is for us. We 
have reached a fair stage of develop­
ment of our own technology. The only 
way to do it further is not by buying 
it from foreign countries but to deve­
lop that on our own within the limited 
sphere. If we develop technology right 
from the base that gives us the know­
ledge of doing thousand things that 
do not work. To me the knowledge 
of those which do not work is 
equally important. By that many 
more things can be developed.

SHRI JUGAL MONDAL: I was
under the impression that the dye- 
stuff in Germany was mainly based 
on coal. In our country we have the 
coke oven for a pretty long time. But 
the output has been wasted; so far, no 
entrepreneur has come forward with 
the idea of manufacturing dye-stuff 
from out of coal. Of course recently 
someone has come forward for manu­
facturing dye-stuff from out of petro­
chemical complex which is considered 
to be much cheaper.

DR. ROHTAGI: As I can see it,
manufacturing dye-stuff from out of 
coal has nothing to do with that manu­
factured out of petro chemical com­
plex. * .?

SHRI JUGAL MONDAL: That is
the reason why in Germany they 
have started exploiting it.

DR. ROHATGI: It had nothing to 
do with patents as such, but with the 
development of our basic coal-based 
industry it did not come up as it should 
have in this country.

SHRI JUGAL MONDAL; Tata* 
were there; Indian Iron were there; 
Durg’apur was there.

DR. ROHATGI: We ended up with 
Benzine and Toluene. Further pro­
ducts for the development of drug 
industry were not available. With 
the Government of India project 
coming up, it will cater to the needs 
of these things.

SHRI JUGAL MONDAL: Which
will be cheaper?

DR. ROHATGI: If petroleum is pro­
duced in the country, naturally, it 
will be cheaper.

SlIRI F. A. AHMED (MINISTER OF 
INDUSTRIAL DEVELOPMENT AND 
COMPANY AFFAIRS): I have been 
hearing very interesting views irom 
you and I think the objective which 
you have before you is indeed very 
laudable. As far 'as I was able to 
understand, you want that in the name 
of patent, those people should not bte 
allowed to advance their exports of 
the item which will be manufac­
tured through that patent. That is 
one of the objective. The other ob­
jective is that you w*ant to have an 
encouragement for your scientists so 
that they may also be allowed to 
develop the knowhow in our country. 
Through these efforts we may be 
able to have an industrial base in our 
country. But, I have not been able 
to understand one thing. You are 
asking for abrogation only for a cer­
tain period and after that period you 
will have the Patent law.

SHRI PITAMBER DAS; Abrogation 
for an unspecified period till we reach­
ed a certain stage of development

SHRI F. A. AHMED: May I tell
you, from the little knowledge I have 
of things, we are not in a stage where 
it is not possible for our scientists to 
develop the. knowhow. Even in the 
pharmaceutical industry, Four units 
are engaged in our country—the 
Hindustan Antibiotics, CIPLA, Luck­
now Drug Institute, etc. They are 
asking us for a patent also. TheyTiave
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developed the knowhow. If you 
suggestion is accepted and the patent 
law is abrogated, the two-way traffic 
will be stopped for oup country.

SHRI ARJUN ARORA: At the
moment, we are not able to ensure 
the tw o way traffic.

SHRI F. A. AHMED; This is what 
I am saying. If we give them the 
patent, it will not be of any use be­
cause they cannot take it to other 
countries unless and until there is a 
reciprocal arrangement. We will not 
be allowed to take advantage oi tfte 
research we are doing. Your view is 
that you will give them the patent 
only when we are in a position to 
give. It is not because you want to 
give protection to your scientists but 
because you want to hteve advantages 
through reciprocal arrangement. We 
have reached a stage, I think, where 
it will not be wise not have a Patent 
Law. 72 countries have patent laws. 
Italy is the only country which hteve 
not patent law so far as drugs are 
concerned. There also the Bill is 
pending before the Parliament. 
During the period when they did not 
have the patent law, they were having 
spurious medicines and drugs in the 
country, which are very harmful to 
the people. What are the kind of pro­
visions which are not now there in 
the Bill and which you would like to 
have which will enable our scientists 
to have the freedom to undertake re­
search activities tend what are the 
provisions in the Bill which, according 
to you, do not serve this purpose— 
kindly give us a note including in it 
your concrete modifications to the 
existing provisions which will ensure 
protection to our research activity in 
the country. You need not answer it 
now. Let us have it in writing.

DR. ROHATGI: Yes. I will do that.
MR. CHAIRMAN: You have sug­

gested the import of medicines which 
will involve in loss of foreign ex­
change. Already there is shortage of 
foreign exchange. We can manufac­
ture with foreign collaborations in

our country itself. We cannot only 
save foreign exchange, but the know­
how also will come into our country. 
How are you suggesting the import of 
medicines in a big way?

DR. ROHATGI: I am not suggesting 
that the import should continue. If we 
are able to develop the knowhow and 
technology, the p’atent should not pre­
vent us from carrying out the process. 
With regard to the comparison bet­
ween importing this material and pro­
ducing it with foreign collaboration, 1 
find that these collaborations have 
proved very expensive to our country. 
In Japan...

MR. CHAIRMAN: Let us take up
our own country. Can we afford to 
get rid of foreign collaboration com­
pletely? Have we reached such a 
stage?

DR. ROHTAGI; I don't see how 
that could easily be done. That is 
why I did not mention that aspect. 
What I would like to emphasise is, 
when the foreign firms are established 
here, I would like an opportunity to 
he given to our people to compete 
with them and thereby lower the price 
to the benefit of the country. We are 
not getting an opportunity to 'arrive at 
the stage where we can get rid of the 
foreign collaboration completely.

MR. CHAIRMAN: Is the patent
alone responsible for this?

DR. ROHATGI: Patent is not alone 
responsible. But the patent does play 
a very important part because the 
drugs sold at very high profits are tell 
covered by the patents.

MR. CHAIRMAN: When you sug­
gest the abrogation of the patent law 
and the pushing out of foreign colla­
boration, why don't you suggest taking 
over of the pharmaceutical industry 
by the Government? Otherwise, there 
will be business cartels and they will 
exploit not only money but will also 
exploit the public hetelth. For example, 
the water ampules produced by cer­
tain firms in Calcutta proved very
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dangerous to the health of the public. 
Spurious drugs will develop with 
greater speed.

SHRI ARJUN ARORA: The Patent 
law is no guarantee against spurious 
drugs* Honest Administration and a 
strong police force are the things we 
want against spurious drugs. Inspite 
of the antiguated l&th century Patent 
law, we have spurious drugs all over 
the country.

MR. CHAIRMAN: Do you mean to 
isay that the patent law is responsible
for this or something else?

DR. ROHATGI: May I take them
one by one? The first point raised was 
with regard to the spurious drugs and 
all kinds of mischief that is being 
carrie i  out. That comes under the 
purvie w of the Drugs Act. And there 
is one. particular provision in the 
Drug Rules which has not been chang­
ed so far inspite of our repeated 
efforts, which relates to the qualifica­
tions of the Drug Controller at the 
State level. And unless this is revised, 
the question of spurious drugs in this 
count::? will not vanish. That is very 
clear.

SHRI ARJUN ARORA: What is the 
qualilic'.jtion

[ DR. HOHATGI: The point is that 
we have qualification laid down for 
the man who dispenses at the chemist’s 
shop 01 the hospital Or clinic. We 
have qualification laid down for the 
man who manufactures. We have
qualification laid down for the man 
who analyses the drugs. We have
qualification laid down for the man 
who inspects the premises. But we 
have na qualification for the licensing 
and thu controlling authority. The
man who licences, if he has no know­
ledge of the industry if he has not 
studied pharmacy, if he has no ex- 
periercii ln manufacture,—how can
be licence properly?

SHlll PITAMBER DAS: Is it neces­
sary for & criminal lawyer to be the 
murdered himself?

DR. ROHATGI: i  would like to
answer that. If the man does not 
possess the basic, fundamental know­
ledge, how can be work efficiently?

MR. CHAIRMAN: What about
unhealthy competition?

DR. ROHATGI: I want to make
it clear that I do not want to dis­
tinguish between the private and 
public sectors. I mean, everything 
belongs to the country. Now, my 
main contention is that if a consider­
able amount of competition is deve­
loped in the field, prices will definite­
ly come down.

MR. CHAIRMAN: All right. Dr.
Rohatgi, thank you for taking the 
trouble in coming here to give evi­
dence before this committee. We 
shall try to be benefitted from the 
opinion you have expressed. Thank 
you once again.

DR. ROHATGI: Thank you very
much for giving me this opportunity.

(The Committee then adyourned)

(The Joint Committee re-assembled 
after Lunch at 15.00 hours)

•—. . . . .  M
III.—The Indian Drugs Manufacturers 

Association, Bombays—

Spokesmen: 1. Shri G. P. Nair.
2. Shri K. M. Parikh.

(Witnesses were called in and they 
took their seats)

MR. CHAIRMAN; First, you may 
give a brief resume of What you are 
urging, and then Members will put 
questions for clarification.

SHRI PITAMBER DAS: The f i t ­
nesses have laid great emphasis'iffibn 
abrogation of patents. I would re­
quest you to kindly ask them to lay 
more emphasis on this aspect.

SHRI G. P. NAIR: We are laying
more importance on abrogation of
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patents, We are of the view that 
our country has come to a stage 
wherf‘ Are should give an opportunity 
to our iscientists to utilise their talents 
in tho national interest but they are 
not able to do so because the field is 
covered by gigantic foreign interests 
To bv.gin with, my prayer is that we 
should give a free period of 20 years, 
and when I plead so, I am confining 
my remarks only to drugs patents 
and not to the Patent Bill as a whole, 
for the simple reason that 1 represent 
the Indian Drugs Manufacturers As­
sociation exclusively employing Indian 
capital, labour and know-how. So, 
whatever I say on the Patents Bill 
will be confined only to the patents 
on drugs and medicines. When 1 
speak on drugs and medicines, my 
observations should be treated on 2 
different footing altogether because it 
is a matter affecting the public health 
of the nation. It Is not a commodity 
like an engine or some other device 
which ive may use is other walks ot 
life, but it is a matter of life and 
death i'or a patient so far as drugs 
are concerned. In this respect, 1 
plead that this should be treated on 
a speciiil footing. When I say ‘special 
footing', I say that when we are 
enjoying the benefit of so many in­
ventions which other people have 
made with or without rewards, as far 
as mecl‘icines are concerned, we should 
be in a position to give the benefit 
of our invention free of cost. That 
is why medicines should be treated 
on a different footing. It should be 
with 4i missionary zeal that the 
Scientists should set out to find some­
thing new in the field of medicine. 
Whatever may have been the justi­
fication or the promptness in the 
olden iliays to give a reward to an in­
ventor that justification no longer 
stands, for the simple reason that 
formerly it was an individual who 
invent! d something; especially in the 
field t) f medicines, that ground no 
longer holds good. To my knowledge, 
there 1? no individual who is carry­
ing orj research in drugs and medi­
cines; the gigantic organizations or 
for that matter even moderate-sized

industrial units are having their own 
department of research, because it is 
a matter of existence for an industry. 
Even a small-scale industry cannot 
exist or progress or compete with 
similar units in the market unless it 
has got a unit, whatever may be the 
size, smaller or biggpr, engaged in 
ordinary or fundamental research. 
For, research departments have 
become an integral part of the drug 
’industry these days.

A research worker who does a job 
does not know today what he actual­
ly does. He goes on gambling or 
I should say enterprising, in the 
course of which he may come across 
certain interesting phenomena which 
he may verify, or with respect to 
which he may compare notes with 
other research workers; and some­
how the gigantic organisations may 
put A and B and C together and 
come to a particular formula.

I would like to impress, thereiort, 
on the hon. Members that it Uiere 
was a justification in the olden days 
to g^ve a reward for an individual 
for his research, that ground does not 
stand today because it is being done 
by an industry. Industry does not 
belong to a single individaual, and it 
Is almost a corporation which is 
owned by shareholders who reap the 
benefit of the profit of the concern, 
so the impetus or inducement or re­
ward for an individual to do research 
no longer arises.

Coming to the question, if at all 
we are thinking of it, of granting a 
patent, I would like to submit that 
in other countries what they do is 
that when they allow a patent to be 
registered in their country, the patent 
of this country is allowed 10 be 
patented in that country. But we 
have not come to that stiage. That 
is why I began telling; in my open- * 
ing remarks that we must have some 
time target so that we will be in a 
position to have certain inventions 
and we will be in a position to patent
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and on a reciprocal basic we will 
have to give them patents in our 
country. Without that if we allow 
foreign patent holders to register 
their patents in this country, they 
will be exploiting our country econo­
mically and industrially. That will 
also kill the initiative of our scientists 
to do research in the medical and 
drug fields. Therefore, giving of 
licence on a unilateral basis is not 
in our interest. It is not in the in­
terests of scientific advance, nor 
it helps the country economically and 
nor is it in the interest of industrial 
development of our country. We are 
totally against granting any patent 
rights on drugs and medicines in our 
country. That, in short, is our sub­
mission.

MR. CHAIRMAN: You propound­
ed the theory that In the drug indus­
try, invention is done by a collection 
of people, big or small. For this 
purpose, don’t you think that there 
should be some incentive to com­
pensate the investment in the form 
Of some sort of patent?

SHRI G. P. NAIR: In my remarks, 
I stressed two points. One was that 
the research is an integrated pari t>f 
the industry. Whether Government 
icomes forward with an offer of re­
ward or not, any industry worth its 
name must have a research depart­
ment. It is not for the sake of re­
ward that the industry does research. 
It Is not that somebody domes with 
some capital to invest in research. I 
plough back my profit so that I may 
improve upon the products. What 1 
spend today is what I had earned 
yesterday.

MR. CHAIRMAN: For the pur­
pose of research, you have to invest 
>a lot of money. Some experiments 
[have to be conducted. Laboratories 
have to be put up. Some intricate 
înstruments have to be had and for 
all these things, mtmey is needed, 
investment is needed.

SHRI G. P. NAIR: That part is
Covered in my answer. If there is

any reasearch institute In this coun­
try, I could make it clear that re­
search is not the sole motive oi it.

SHRI JUGAL MONDAL: Why do
you say that? What are the other 
motives?

SHRI G. P. NAIR: There are ever
so many advantages in having a re­
search institute. If we have one 
unit, it can help a unit in some other 
part of the country. This is only for 
aiding a bigger unit. There is no 
complete research unit,

DR. PARIKH: The question was
raised that money is required for 
the purpose of research. From 1911 
we have got a patent law in this 
country. Even after independence 
we hav*e this patent law which gives 
unlimited protection. From 1948 to 
1969, in spite of the patent law and 
in spite of protection, what is the 
position of research in India? Even 
if it is claimed that the production 
of pharmaceuticals . . .

SHRI DAHYABHAI PATEL: Ybu 
are contradicting what Shri Nair has 
been saying.

DR. PARIKH: If you want really
research to be done, we should see 
that the indigenous people are bene­
fited.

SHRI DAHYABHAI PATEL: You
represent the Indian Drug Organisa­
tion?

SHRI G. P. NAIR: Yes.

SHRI DAHYABHAI PATEL: How 
old is the Association?

SHRI G. P. NAIR: Nine years
old.

SHRI DAHYABHAI PATEL: Ht>w 
many members are there?

SHRI G. P. NAIR: 190 members 
and it is probably the biggest 
numerically.

SHRI DAHYABHAI PATEL: You
have been in the drug trade for a 
very long time?

325
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SHRI G. P. NAIR: I have com­
pleted 39 years.

SHRI DAHYABHAI PATEL; How 
much do you spend on research?

SHRI G. P. NAIR: That I must
check up.

SHRI DAHYABHAI PATEL: 1
want only roughly. Out of your ex­
penditure, what percentage are you 
spending on research?

SHRI G. P. NAIR: It is not a
research institute. Some form of re­
search is going on at every stage. 
We have not taken up any research 
venture and therefore it does not 
form any separate heading. But at 
the same time some research is there 
at every stage. For instance, for 
stability ior incompatibility some 
observation or research has to be 
done.

SHRI DAHYABHAI PATEL; Don't 
you think that your colleague was 
saying contradictory to what you 
were trying to say?

SHRI G. P. NAIR: My friend was 
answering Chairman’s question. He 
was saying that in spite of the fact 
that we are having patent rights in 
this country, nobody has come ior- 
ward to spend money on establishing 
research centres. There is no con­
tradiction according to me.

SHRI SEZHIYAN: You have said 
in the fourth paragraph of your 
memorandum that industrial units 
carrying on research spend money 
out of their own profit already earn­
ed from the public on the sales. If 
any Institution wants to start or do 
some research, they should have al­
ready have earned profits . . .

SHRI G. P. NAIR: There is a
clear misunderstanding about research 
and research work. By research I 
do not mean a particular institution, 
with ? particular staff, apparatus or 
particular machinery. Research is a 
(process of experiment to improve 
upon what we are alreay doing.

SHRI SEZHIYAN: For invention.

SHRI G. P. NAIR: In that pro­
cess, you may even come across new 
inventions. Every industry doing this 
ploughs back Its profit and expands 
the research department. If it has 
more pit>fit, it will spend more on 
research because it can have better 
utility.

So it is a question of profitability. 
If the profit is more, one can spend 
more on it; if it is less, you have to 
spend less.

SHRI SEZHIYAN: That may be
admirable in the ordinary run of in­
dustries. But here in the drug in­
dustry, as far as we knt)w, they have 
certain objectives and they set apart 
certain funds for research. '

SHRI G. P. NAIK: If you can cite 
the example of one or two institu­
tions, I will be able to answer better.

SHRI SEZHIYAN: You say out
of the profit they have to do it. If 
they want to do research on a larger 
scale, they should naturally have 
more profit. So your theory can 
only apply to the big institutions 
because the smaller concerns cannot 
do that. So it will become a mono­
poly of the bigger ones excluding 1 
the smaller ones. When we discuss 
this patent, we think that an Indus­
try or an organisation anticipates a 
certain profitability. We have also 
instances.

SHRI G. P. NAIR: For instance?
MR. CHAIRMAN: Do you accept

the proposition of the hon. member?
SHRI G. P. NAIR: I do not find

many institutions like that. That is 
my difficulty. We have got our Na­
tional Chemical Laboratory. Apart 
fropi that, if the hon. member has in 
view certain institutions, I would like 
to know because I do not find many 
research institutions solely engaged 
in research. ^

MR. CHAIRMAN: Not solely, but
as part of the drug industry.

SHRI SEZHIYAN; The Haffklne 
Institute.
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SHRI G. P. NAIR: That is a gov­
ernment institution.

SHRI SEZHIYAN: It is not a
question of government or non-gov­
ernment institution. We have the
Central Leather Research Institute 
in Madras. They have patented so 
many things. So your point that an 
institution shows * profit And then
only it does research does not hold 
good in many cases. Probably your 
experience may be so.

SHRI G. P. NAIR; In the private 
sector, research is done out of profit. 
In government institutions, they may 
do it separately, as they are doing 
already.

SHRI PARIKH: Research grows
slowly and slowly. It Is like a child 
growing. In a concern, first they
develop a product and then they go 
in for combinations. First they do 
simple processes. Then they deve­
lop slowly. When I am talking of 
industry, I mean Indian industry 
hundred per cent without any 
foreign collaboration, because there 
ai;e two types of industries in the 
drug industry. This is the industry 
which can definitely make a slow 
progress and grow. At the same 
time, they must be given an oppor­
tunity to grow. Those who have 
been given an opportunity in the last 
twenty years by the patent protec­
tion have made profits, and yet in 
India we have not seen the results 
of that patent protection.

SHRI SEZHIYAN: We are not
going to contest that. But your 
analogy of a child growing is not 
apt. Somebody has to feed the child. 
Therefore, your contention that re­
search can be done only out of pro­
fits is not tenable.

You told us about the profit motive. 
You say that giving a patent should 
not be a method Of encouraging pro­
fit. The profit motive might not be 
there. But there should be pro­
fitability in any venture. No one can

sink money into anything without a 
good return. That is more applicable 
in the case of public funds; it opplies 
to private funds also. That should 
not be thie sole criterion. But a con­
cern should be able to maintain it­
self and for that a good return Is 
essential.

You say that after 20 years we 
will be able to patent so many new 
products in India. At that time, il 
somebody says, ‘We will not accept 
your patents’, will you accept that 
proposition?

SHRI G. P. NAIR: I cannot gua­
rantee what will happen after 20 
years. That depends on so many 
conditions, internal and international.

SHRI ACHUTHA MENON: You
say that there should be a period of 
20 years during which there should 
be no patent protection here. So you 
visualise that after 20 years, there 
may be some sort of patent protec­
tion. Your argument comes to this: 
now our country is not in a position 
to compete with foreign-owned en­
terprises which are having their 
patents in India and are exploiting 
our market. So in order to enable 
us to go ahead and be in a position 
to compete with them, we should get 
these 20 years; at the end of the 
period, you visualise that our coun­
try will be in a position to compete 
with others and then you do not find 
anything wrong in patent protection. 
According to your own argument, 
there is some incentive in patent pro­
tection. You may say that there is 
no research gping on worth the nsme 
In private industry. I may or may 
not agree with that. Some sort of 
research is going on. But the point 
is that if industry should develop, it 
should put more money. What is the 
motive with which they are doing 
all these things? They wish to make 
profit. Suppose you are able to 
invest a new drug which is very 
effective in curing certain diseases, 
if you have got a patent for that, 
your market is assured and you can 
even raise your price and you will



3 2 8

be in a position to make very high 
profit. That is a very big incentive, 
for discovering a new product. This 
cannot be entirely denied.

SHRI G. P. NAIR; When I was re­
ferring to 20 years, I was giving a 
sufficiently safe period lor our 
scientific talent to try in the re­
search field. That does not mean 
that we should tie it down to 20 
years. If our country attains that 
stage in 5 or 10 years when our 
scientists come out with so many in ­
ventions which we think we can 
patent, I do not think there is any­
thing objectionable In reducing the 
period.

As regards the question cf in­
centive, my emphasis was tnat as it 
stands today, it is a one-way traffic.
I did not say there should not be 
profit motive. I did not rule it out. 
But there should be a limit to ex­
ploitation. Today it is limitless, A 
product costing Rs. 200 which is 
being imported today was imported 
by the patent holder for Rs. 5,000 
only six months ago.

SHRI PARIKH: According to
Thomas Jeffers*on, society may give 
the patent or monopoly rights, but 
this may or may not be done accord­
ing to the will and convenience of the 
society without claim or complaint 
from anybody. I take it that by 
society we mean India for our pur­
poses. Secondly, the period of 20 
years is only to bring up our sqientists 
to the level of the scientists of deve­
loped countries,

SHRI ACHUTHA MENON: Can
you say that the level of technology 
to which India has attained will 
enable us to utilise and exploit all 
the patents that are now available, If 
tomorrow the patent protection is 
entirely removed from the country?

SHRI G. P. NAIR: That is why we 
want 20 years because as at present 
we have not reached that standard. 
The progress in the last 20 years may 
be praiseworthy in some respects,

but where the field is already cover­
ed by others, it is insignificant Let 
industry and technical talent put 
their heads together. Today they 
know that their future is bleak. 
Given these 20 years, we will be able 
to exploit the inventions to a very 
large extent.

SHRI ACHUTHA MENON: During 
this period you will have to import 
certain essential things, and as there 
is no patent protection in this coun­
try, those who have those drugs will 
not .sell them to us except at exorbi­
tant prices. We will have to spend 
a lot of foreign exchange. How will 
you meet this situation?

SHRI PARIKH: India offers such
a large market that nobody will be 
interested in losing it. Secondly, 
even today there are countries where 
patents are not granted and restric­
tions are put on prices. In our 
pamphlet Abrogation of Patents we 
have quoted instances, how 
Aureomycin which was sold at 5.10 
dollars in 1959 in USA was being 
sold In Argentina at the same time 
by the same firm at 1.19 dollars. This 
is from the Kefauver Committee’s 
report.

SHRI ACHUTHA MENON: I do
not agree with your view that in 
research it is not a question of an 
individual’s initiative or originality, 
but rather the collective effort that 
counts. Individual initiative and 
originality has also a very important 
contribution in making discoveries 
and inventions, and in order to en­
courage it, some sort of incentive 
should be provided. One of the de­
fects of the patent system is that the 
real scientists or the originators of 
the discoveries or inventions are not 
adequately compensated, and only 
the people who invest money are 
getting the profit. So, don’t you 
think some method should be devised 
by which scientists and inventors 
are compensated and given some in­
centive?
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SHRI G. P. NAIR: If the individual
scientist can be traced, we are not 
against rewarding him.

SHRI SEZHIYAN: Why not
an institution? Why not reward the 
individuals or institutions? What is 
the harm?

SHRI PARIKH: We can give
them. '

SHRI KRISHAN KANT; It was 
a pleasant surprise for us to see your 
memorandum. The views which you 
liave given are national views. How 
many members t>£ your- association 
are using patents? Are there any 
who are indigenously manufacturing 
things without any patents?

SHRI PARIKH: Many are using
patented drugs which were patented 
hi the past. There are cases against 
some which are still pending.

SHRi KRISHAN KANT: Are any
of your members also members of the 
OPPI and the AMIO’  The views of 
the OPPI seem to be quite different 
from ytmrs. Is it because of the 
‘foreign interest?

SHRI G. P. NAIR: It is so. I know
their views. I am a member of A.I.M.O. 
I have got a copy of the memorandum. 
In the medical field foreigners are 
holding way and our Government is 
inclined to give them licences even 
for gripe water, cough mixture, tooth 
paste, etc. I am sorry to speak of 
this state of affairs. The gripe water 
which I can give for one rupee is sold 
at the rate of Rs. 3 in the market. I 
had raised this point in the pharme- 
ceutical enquiry committee twenty 
years ago. That position still con­
tinues.:

i

SHRI KRISHAN KANT: Are any
^f your members exporting?

SHRI G. P. NAIR: Exporting la dJffi- 
cult because to some extent we have 
to depend upon the Import di raw 
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material. The process is too compli­
cated for ordinary firms. Still there 
are some units whose individual con­
tribution amounts to Rs. 5 lakhs or 
Rs. 10 lakhs.

SHRI KRISHAN KANT: You have 
made a correct statement in your 
memorandum. Still I shall ask a 
clarification so that It can go on re­
cord. You refer to international 
cartels. Can you explain how they 
are functioning?

SHRI G. P. NAIR: I can illustrate 
the working of the patent system by 
giving an example. Suppose I am the
original applicant for a patent and 
about five persons have put in their 
objections. The method of ascertain­
ing who was the first to start that ex­
periment -is complicated. It is practi­
cally impossible. We have to depend 

.upon some scribbling of some chemist 
and I shall say that my project was 
started in 1942. The other person 
will show some other scribbling that 
he started it in 1932, so that it becomes 
almost impossible to determine who 
started the work and on what date. 
The only possibility is a compromise. 
We go outside the court and settle 
among ourselves: I take the patent
for this country, you take the distri­
bution and the third will have the 
selling rights. We thus share the 
sp'oils and then the objections are 
withdrawn and the matter is settled. 
That is how it works.

SHRI KRISHAN KANT: When any 
of our scientists or research workers 
who do research work either in private 
Industry or in the national laboratory 
do outstanding work and bring out 
results, do you think that he should 
be rewarded?

SHRI G. P. NAIR: If he could be 
traced out, we can give him Padma 
Bhusan or even financially reward 
him. But I consider national honour 
more than the money value.

SHRI KRISHAN KANT: At pre­
sent some exemptions are given to
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some industries which do research 
work. Do you think that the present 
provisions are sufficient? Or some­
thing more has to be done so that the 
industries can turn their attention to­
wards more and more research so that 
we can compete better with the 
foreigners.

SHRI G. P. NAIR: All facilities
should be given for research.

SHRI KRISHAN KANT: Would
you in your association think of those 
things and make any proposal? We 
want research to gtfow and our indus­
tries also to grow.

SHRI G. P. NAIR: We had a pro­
posal to start a research institute. But 
looking to the present state of affairs 
we know there is no chance.

SHRI KRISHAN KANT: For co­
operatives research the CSIR gives 
some money. What is the present 
position of the firms in yeur associa­
tion?

SHRI PARIKH: There are ordinary
formulations like tablets, pills, in­
jections, syrups, etc. For these our 
people are well trained and there is 
no need for foreign collaboration. If 
it is reserved for indigenous produc­
tion, that will be a good incentive.

SHRI KRISHAN KANT: It is not 
merely formulations. We have to go 
deeper into the research work. Have 
you tried to analyse the cost structure 
of the drug industry? Because there 
is a general feeling that the prices of 
drugs in under-developed countries 
are much higher than in other coun­
tries. What is the difference In the 
cost structure between them? Price 
and all that.

SHRI G. P. NAIR: Definitely, the 
prices of foreign firms are more than 
double these of the Indian concerns.

SHRI KRISHAN KANT: Do you 
think that their coat structure is 
double?

SHRI G. P. NAIR: The balance-
sheets show that they are making 
profitc. There are concerns which 
make profit up to 300 per cent, while 
the Indian margin varies from 15 to
10 per cent. The published balance- 
sheets are there. According to my 
information based on the published 
balance-sheets, those concerns make 
up to 300 per cent profit, and they 
are making ordinary products. They 
may be having their own patents 
also, I do not deny that.

SHRI PARIKH: There were also
some surveys made and were also 
published. I can give you some 
instances. It has been found out that 
in the case of 8 to 10 Indian concerns, 
where their average profitability be­
fore tax, etc., was taken into consi­
deration, the profits ranged in the 
case of 8 to 10 Indian while \n the 
case of the foreign concerns, which 
collaborate with us in this country, it 
was ranging from 18, 100, 150 to 300 
per cent.

SHRI JUGAL MANDAL: Please
give us a list of it.

SHRI G. P. NAIR: This is taken
from the reports of the Registrar of 
Companies.

MR. CHAIRMAN: You are making 
a serious statement when you say 
that those companies are making a 
profit of 300 per cent, whereas we 
are making a profit of 10 to 12 per 
cent only. Please see that it is pro­
perly substantiated by furnishing the 
records.

SHRI G. P. NAIR: I said I would 
send you a tabulated statement on the
basis of the statements collected from 
the reports of the Registrar of Com­
panies. That is the only source which 
I can have.

SHRI KRISHAN KANT: You have 
said that the patent law on drugs 
and medicines, if allowed to continue, 
will kill all the initiative and obs­
truct the development of the indus­
try in this country and it may a&»
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Tersely affect public health. Would 
you kindly elaborate On this?

[ SHRI 6 . P. NAIR: I think we have
covered that point in the questions 
and answers. Why I said that it 
will kill the initiative for research is 
for the simple reason that our scien­
tists are not at all inclined to start 
any research for the sake of research, 
because they know they have no 
future. They are simply concerned 
with getting a job, and work as paid 
servants. Working merely for the 
sake of the belly and Working for 
the sake of science are quite differ­
ent from each other. That is what 
I meant when I said it will kill the 
incentive.

Secondly, when the foreigners mo­
nopolise the market and when we are 
prevented from going in for produc­
tion or even for formulation of soiq$

! of the inventions, our industry cari-v ., 
not thrive. It is now a situation 
where the inventions of today be­
come obsolete five years hence. The 
doctors no longer use such products. 
Unless the field is open at least to 
import these things and give the 
formulations, the industry cannot 
thrive. If the things are not avail­
able in India, it affects public health.

SHRI PARIKH: One of the drug
l laboratories, one of the companies' 
laboratories in India was unable to 
ŝell its product than by selling it 

at Rs. 30 per kilo which was far 
below the patented price.

■. AN HON. MEMBER: Thalbuta-
pnine.

SHRI PARIKH: Yes; that was be­
muse of the patent litigation, etc. I 
ftnink the Haffkine Institute was not 
pble to manufacture or sell, and it 

-fcas stopped it.

SHRI KRISHAN KANT: Have you 
|Bny comments or suggestions to make 
fon the various provisions of the Bill?
You have not given them in the 
memorandum.

SHRI G. P. NAIR: Yes, because my 
stand was entirely different. Now, I 
have gone through the BilL I have 
made a few suggestions. One is re­
garding the compulsory licence. It 
should not ultimately end in *  cartel. 
That is the point. The Government 
will have to look into it.

The second is regarding the period. 
I have mentioned in my memoran­
dum that 16 years for an invention 
in the medical field—if it is not un­
parliamentary—is absurd. Any pro­
duct which comes into the market 
becomes obsolete after five years. To 
have a monopoly of 15 or 16 years 
is 'I do not know what word to u s e -  
unreasonable to say the least.

Regarding royalty, we have made 
a provision of four per cent, but I 
think we should not pay a royalty 
of more than two per cent on the 
finished product, the bulk material.

SHRI PARIKH: In clause 5,—process
patent—it should be restricted to 
process only and the product arrived 
at by that process and not by any 
other means.

SHRI G. P. NAIR: That is the 
practice prevalent in almost all the 
countries except two.

SHRI PARIKH: By obtaining many 
of the process, even known and un­
known, they are preventing the fur­
therance of scientific knowledge of 
the world, and therefore, only one 
process which has been used or for 
which it has been manufactured, 
Should be patented and not all the 
processes. Even the types of changes 
are being supported in very develop­
ed countries, and we should not lag 
behind. That is in regard to clause 
5.

About clauses 87 and 88,—compul­
sory licence—it should be made such 
that it should be easily available and 
immediately available; I mean the 
implementation should be immediate.
It cannot be delayed or stopped. Even 
an initial fee may be charged by the 
Controller for initial licensing, but I
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do not see any reason why one should 
go to him or why the Controller, 
without going into the details regard­
ing the financial and technical feasi­
bility of the party, ask for a licence 
or restrict the number of licences.

The third point is about royalty. 
Even in all the developed countries, 
they say that royalty should include 
the necessary technical know-how 
for the manufacture, because when 
it is patented and when they are paid 
royalty, it is the duty of the patentee 
to give the technical know-how to 
the one whom they are licenced.

SHRI PITAMBER DAS: You say
in your memorandum that “it is not 
in the interest of our country to con­
tinue patent rights on drugs and 
medicines at least for a period of 20 
years/' I want to know whether 
there is any rational basis for this 
period.

SHRI G. P. NAIR: I just put it be­
cause there will be a sort of feeling 
of security for the> scientist thfct there
is ample time before us to take up 
the work earnestly.

SHRI PITAMBER DAS: Do we 
understand that you mean to suggest 
that it should bq so till such time as 
our country or the condition of the 
country demands it?

SHRI G. P. NAIR: Yes.

SHRI PITAMBER DAS: In the 
last paragraph of the second page of 
your memorandum, you have said 
that the “royalty as and when to be 
paid should be in proportion to the 
cost of the basic material and not on 
the selling price.” I would like to 
know what the reasons are, why you 
do not want to make any payment 
for initiative, knowledge, intelligence, 
skill and~ the effort which a parti­
cular man takes in transforming the 
cost into price, or the basic material 
into the finished goods. When all 
these are important factors, why do 
you not want to make any allowance 
for them?

SHRI G. P. NAIR: Royalty should 
be based on the cost of material at 
the finished stage but the selling 
price may be anything because it 
may go into formulations. If we say 
that it is on the basis of the cost of 
material, there cannot be any dispute 
about it; otherwise, there are likely 
to be disputes about it. There is 
nothing new in it because there are 
products which foreigners are giving 
on the basis of royalty of 2  per cent, 
not medicines but other inventions.

SHRI PITAMBER DAS: You know 
probably that royalty on books is not 
determined by the cost of paper and 
printing. It is determined by the 
selling price of the book. What are 
the factors which compel you to 
differentiate between books and medi­
cines?

SHRI G. P. NAIR: I cannot make 
any comment or comparison because 
I am not dealing in books; I can only 
substantiate my stand that the roy­
alty we give should be something 
reasonable and should not be too 
much because, as I started my argu­
ment in the beginning, after all it 
is medicine which is going for the 
sake of the ailing public and the 
minimum possible royalty should be 
allowed.

SHRI PITAMBER DAS: So far as 
too much and too little are concern­
ed, do you not think that it is more 
a matter of opinion than of reason?

SHRI G. P. NAIR: Everything is a 
matter of opinion.

SHRI PITAMBER DAS: Royalty 
may vary from one product to an­
other; so, is it not safe to fix a maxi- 
xnvm and give the discretion to the 
Controller?

SHRI G. P. NAIR: That is all right
SHRI S. K. VAISHAMP AYEN: 

Supposing, the Bill is modified taking 
into consideration the comments that 
yeu have made, will it satisfy the 
objective of encouraging the drug in­
dustry as well as research?
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SHRI G. P. NAIR: Daflaitely it will 
be better than the pre»ent state of 
affairs. W« have obIjt taken the 
national interest into consideration.
I am aware that in a measure like 
this other consideration* will weigh 
and if the Government, lor any rea­
son, cannot go strictly according to 
the national interest whick we have 
enumerated and have to go into 
wider consideration* we are pre­
pared to accept it.

'% ^  t o  q r s j M  f?rari | :

<4I£ the Patent Law on Drugs 
and Medicines is allowed to con* 
tinue, it will kill all initiative 
for research among our young 
Scientists and obstruct the deve­
lopment of Drugs Industry in 
this country and may adversely 
affect the public health services 
of our nation”
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|DR. SUSHILA NAYAR: You have 
jated in your memorandum that the 
le  of the patent should be five years, 
rom what date do you calculate tki«
■e of five years? ‘

(SHRI g. P. NAIR: From the date 
the sealing of the patent.

1DR. SUSHILA NAYAR: There are 
ute a large number of drugs which 
e still popular of which the patent 
!s expired but there are not very

many Indian manufacturers or indus­
trialists who have taken up the pro­
duction of those drugs.

SHRI G. P. NAIR: That statement 
does not seem to be very correct be­
cause there are even small-scale im- 
dustries which have taken up the 
production of drugs of which there 
are no patents. Aa to how much we 
produce depends on the demand. If 
the production is less, it is only be­
cause there is no demand for the 
product.

DR. SU SH lU T NAYAR: Do you 
mean to say that know-how is not 
of very great importance? The expiry 
of the patent does not ipso facto give 
you the know-how. It is the know­
how which is important and which 
is lacking. So, if you abolish the 
patents or create such conditions 
which are very much against their 
interests, they will not be interested 
in co-operating with you and giving 
you the know-how. In the ultimate 
analysis, therefore, you will be worse 
off.

SHRI G. P. NAIR: If there be an 
invention of very great importance 
with regard to public health, 
we can try to get the know-how by 
purchasing it; or, in the alternative, 
our scientists are there to find out 
even cheaper or more expeditious 
ways to reach the product. So, there 
will not be any starvation of that 
product as far as our country is con­
cerned.

DR. SUSHILA NAYAR: Anything 
from 85 per cent to 93 per cent of the 
sales of the big factories, like Pfizer 
and Glaxo, consist of product* en 
which the patent has expired. That 
means that those drugs ere v ery . 
much in demand. /

SHRI G. P. NAIR: What happen 
is that even after the expiry of the 
patent right, the brand name remain. 
The brand name and the patent have 
become almost synonyms. There are 
many firms which can manufacture 
and sell chloramphenicol but the sale
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for of choloromycetin. If there is a 
patient in my own house, I will say, 
“Purchase chlormycetin,> and not 
Choloramphenicol capsules. That is 
why drugs on which patents have 
expired are still selling to a great 
degree.

DR. SUSHILA NAYAR: The trade 
mark comes in your way. I remem­
ber, we had taken a decision that on 
all drugs the generic name will be 
given prominently.

SHRI G. P. NAIR: It is a fact that
there is a directive from the Drug 
Controller’s Department that we 
should put the generic name; one 
thing is this. The order is not very 
completely or effectively or cent per 
cent put into practice. Secondly, 
there is a certain thing which the 
public believe. There is a psychologi­
cal feeling. They have got a feeling 
for instance that this particular pro­
duct of Glaxo is better. About brand 
name, the institutions have to esta­
blish confidence in the medical pro­
fession and there is public feeling 
that foreign products are something 
superior in spite of the fact that we 
have got only one standard of drug 
control in the country. But the trend 
is changing. Unless these people are 
prevented from exploitation we will 
come to a state where we will feel 
helpless. If the sale price is less we 
should not come to the conclusion 
that we are producing less. There is 
a statement made by foreign people 
that 90% of their products they are 
controlling. There is a lacuna in that 
statement. Their average selling price 
is more than 2 or 3 times. They are 
thus admitting that 60% quantum- 
wise we are producing.

DR. SUSHILA NAYAR: Which In­
dian manufacturer sells the same 
drug or the effective drug at 1/8 
price. I would like to have such list.

SHRI G. P. NAIR: I would send 
half-a-dozen names.

SHRI NAMBIAR: What about qua­
lity?

SHRI G. P. NAIR: In the case of 
Aspirin Indian concern is selling at Hs.

7 per thousand. At what rate it is 
sold by foreign importer in the coun­
try? And the quality?—It is certified 
by foreign experts that Indian Drug 
Control or Standard is if not rigorous, 
is equal to the best in the world and 
they have given such certificate. As 
far as quality is concerned I could 
make^the statement, and I think this 
can be substantiated by Drug Con­
trol authorities that Indian system is 
more rigorous than anywhere in the 
world.

DR. SUSHILA NAYAR: You want 
total abrogation of the Act. It is a 
one-way traffic you said. It was 
stated that we are not so much back, 
ward as we were perhaps 20 years 
ago. There are many scientists who 
are making discoveries in India which 
we can exploit also. Have you any­
thing to say on that?

SHRI G. P. NAIR: Why not girt a 
chance to them? Let us have 1 or 2 
examples. I am all in favour of 
according our encouragement and en­
thusiasm to our young scientist*

DR. SUSHILA NAYAR: They are 
tfoing one or two things. Whether it 
is public sector or private sector, the ' 
benefit comes to the country. To 
what extent we will be loaers if we 
abrogate patent law?

SHRI G. P. NAIR: We will not be 
losers if we wait for some time. We 
will be gaining as well as things are 
today. There may be isolated one or 
two cases; I am not denying it. Some 1 
people may come forward and if we 
find it is in the interest of the coun­
try or scientific talent to give pro­
tection we can think of that. We 
should not put cart before horse. We 
should give chance to hundreds of 
the country's talents.
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* fr tt  |  f c  v t  g f

* t  3tft HR qT fâ Trft I  fiRr TT fk?5R
* t  fa*rat | i Jr aft ■afHf
^ i ' f a r  ^  f  ^ t%  «tn r f d s r  s r r ^ r  
*t vi h r  t o  jt r ?  »pn «p*t fepr arret 

t  '

*ft W*TH : ^ f t  WRT

^  |  I ^ T  *ft»ff %  f*TTft ST5T f  f  «ft

* f lr  m q %  «ft *?n?rpn |  %  $ t  s fto f  

*ft  trfsfrr v r  * n r  *rrc5ft 

»ft ?itn  35#  ’ ftarf q?t s t t c t  « f t * ? r  

t  i w  f a r  fa s t  ^ r t t  $  i p r f  %

^>M«1 IP1* W  KRffTM WTRT filH>ffI
t  p r t  *ft *fft*r *nr $%  % m n p  tfr
3*1+1 W T  fil*t>nl £  P W T  W T  W W

I *

* ft  * n ftw  t ^si%  s t  w T °r  f ’ , 

w  «ft q $  ft? * t  f s  <i>fc*r $  ^ !» q m ? r  

*«wr t  *rrei*r arcm «rc qsr snror
1 1  ̂ P T tr?  * fa r  t t  ^ t«t s u m  f t m  |  

^ f t ? n c ? ^ t i n | f ^ t ^ 5 f ^  ? w ft  

^  S rfo r  fq>T »ft wtrr ^ r m  

s fr y  « r f t ^ t  |  i ^  < t r

»Tf2 Tf t t  <ft ^j?r f s  fr ? y  ^r?ft 1 1  
farc ^ r f  t  ff^ r r r  ^ vhrTwttwr 
«rr ?f<i»JR
irf? ’̂ f t  v t  ^ m ft  ^ at 537 ? T ^  
^ f t  *>t f^ *T IM  |  Sj'tr sfftf ff**T#2 
» f t  sr^lf 1 1  q s f t  %  ^ t  fwc &  jk  f t m  
t  J T ? t ^ t w T ? r 5̂ l f ? t ? r r t  ifcftsrer

|  % f o r  3 T ft cRr ^  ^ t n  q f a *  
f^RRft |  ?ft frr^jft qft ^ r t  1 1

« ft  ^ m s r  : r^TT STT %  «ft T ?

| I !HR ?arr iT Hf ^  ?Tt ?T'®T f t  
^ rrtt 1 1  ?frf?rir ^  srarg- ?ft ^ r
?> w r  1 1  f ®  q- f ®  frrrq- ?fr 
5>TT f t  I

5 ^ — ftsr* % ?*n^ f f ^ r t f t
% aft q(ftftn??r?T | ,

ffT ir  ST5T W  f^KRT ^<TTf 5T̂ f
,  |  «ftr ’jfff-a ?fWf % aft ^rrtm

5̂ rr t  ^ fâ nTT 5<nn sri^r f —  
«ptt ? H % f5ixrm  ^ f ® » r r 5T * r f ^ r r ^ ?

« f t  « n f i w  : aft f<g fvit£
* i\  Jr | * r r ^  q T *r ^ 3%  zh-
w tr r  v r  jit «rt^ qr%*e sr?

i ^ r J r ^ j f t ^ n f f t  5 - 1 0  
15 <rc%*s ? m f t  « F f  1 1 «PRtaT 

Jf fs R  ^ t ¥ f  TT ITT^f ^  %, qtft fft^rf 
T f  VtTRPT ®JireT %— 7- 8-9
<n^a: m; **t ?>rr |  1 *<ft r̂ 
flp jW T H  f̂ q(ft |  aft wh q r
« n f  ^ R f t  I ,  %r«F5T ? n ft v r —
trft ^  ?n{t t ,  fq»T *ft m  v t  <it?T
<r«r’  v t ^t q??rr 1 1

: w  *tTq ^  -nir 
ft? ^ r  fM r Ir f «  ^ t t  v t * !? anmrr <m, 
fsra-Jr % f?nt f®  « n M 3r sr** 
« R ? n  v » T < T O < t  3jt it  ?

•ft  qrfrw  : If fv tft ift ^t<j fft
W ?*TW ft TT^VTf«TCtW> f ,  W fp F
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s p t c t  ^  |> r r  ^ fa ? r  tr*TT v t f  
ftm  r̂nr cfr s t r  %3T fa  

«r«®t 11

« f t  w t r  :  *rr? 3 fa  %  w r *  % *rro *t
*?T fa  flRJT ^TT =?Tf^r I
3HT ?R> 1% fa tft s$ fa  v t  m s  ^  %  

fafa sptptt era arc: grr*f*r
?T$f forr 3THT I WT 5TT7 $*tt 
^fn  fa  ^T TT $ 3  ^tWSTn TT5TT
3tpt fa  ?% r̂PT< nw n fV rrfa j w  
%>UQ— IFTT fafHeT fa ff  % *

=5ft« * i t  ^  ^ n ? * r  ?ft ^  
« B t r * t e  mx f a i r  ^m n rr i

«ft n f iw  : fTKT^q- 3 1 ^  ST
m nr H ff |— k % eft 

f s %  3>T TTfelT I  I 5rT*T eTC$ %
tftfaiT fa  3*HTT 3PTT
sfrrr t̂ qfifV, «ptt 3*r

eft ? ? W  fa e ft  ^T ipFHPT 5Tft

1>IT I

«ft «?TH : 'Ktctfte *PT<T
5ft ^ T T  - R W *  ^T 3|TJpTT I

t f t  « n fr w  : z ;i?ft%9r^ %  3ft 
^ m r  fc ^ T  f ,  eft #%■ t ft  *&v$tz 
$t% ^TWT I  I 

« ft  tsJnm : ^ r  m u  eft n>t?r * * r  | , t  
* p t t  ?*r *rt f w f o ?  q?t v t ^  5r ^^nsrT 

* r r  fc*TT srrir eft era -ft ^ * p p t  s p t t *  
f t  T f ’ TT I 

« ft  <rrfrw : ^rr^^Vr ^ t  ? r k  srarit 
$f SJ??T ? T « P J  ?T$f 1 1  WIT ^ 3 %  1 0  
* r r * « f t  %■ # ,  f t  H T W t  f t  5 R T *  eft 
w f i f e  t f t  **TT IT #  qTeTT ^  I

•ft S T «H  : TO? eft T f  STTeTT |  I

frrcr ^«ft 3 * n f t
stt inn fa  ?er% fipff Jf ^rm t, sn$r ?ft

3^TTT T5T5TT ^ T  ^v'KtJ f t  3THTCT I
^  ?T̂ fT if aft «TCT% ?TTW f ,  f f t
STJTflfa %JTT, f̂TTT ^  #>TT I

«ft 'TTftW : f a  eft ^  *̂IT
f a q r t  ^ r ? n  1 1

•ft : ?fcr ^  ^
|  3ft 5Tft I  I CT^IT
^T ffJt f a  Sent fca'T %  5F3TT SRTJTT 

^TT I

SHRI NAMBIAR: We have before
us the evidence given by many of 
the foreign producers particularly of 
Germany, Italy and other countries. 
Their main objection was this that if 
you stifled the incentives to work on 
research and study, that would do 
harm for the development of a cer­
tain scientific knowledge which is 
very vital for the nation. Therefore, 
they said that there must be patent 
protection for, in these matters, a 
large amount of money is required to 
be spent. At least those things which 
are known so far we can copy. But, 
where is the guarantee that the peo­
ple will go in for new inventions? 
Therefore there must be a field open 
to these *nen who are prepared to 
venture on that and spend highly on 
it. Therefore don’t stifle the incen­
tive. This is the argument which our 
friends irom abroad had put in. I 
want an answer to this in support of 
your view.

SHRI G. P. NAIR: You started tell­
ing that this was the advioe given by 
some foreign firms. Whose interests 
afe they concerned with? I suppose 
they are more concerned with their 
own interests rather than our inter­
ests. Let us take the chance. The 
same argument was also advanced 
when we achieved our independence 
when the British withdrew from 
here. So, let us have five years and 
then let us see how our talent works. 
We have to face the situation. I 
shall not be able to answer one after 
the other.



I do not see any reason why should 
our people suffer in this field. That 
argument does not hold good. We 
flhflii know how to protect our in­
terests.

SHRI NAMBIAR: What I want to 
know from you is an answer Which 
will be able to convice us on merits— 
not on political basis.

SHRI G. P. NAIR: We have got 
sufficient talents in this country both 
new and old—We have got engineers 
both new and old—and if we give 
them chance, they will prove their 
meric. So, let not the foreigners worry 
us about that. At least for some time 
let us have a free time and let us 
give them sufficient impetus or any­
thing that we want to give them. Let 
us tap our talents and there is no 
harm in that. W© have to look to 
our national interests and we shall 
take care of them.

SHRI NAMBIAR: You please com­
pare the position of Italy and Japan 
before the Patent Law was in exist­
ence. Take Japan and Germany 
where Patent laws are in force. They 
gave us some examples to show that 
a country like India which is having 
such a big potentiality should be 
benefitted by the know-how which is 
already existing. You can purchase 
the know-how or do whatever you 
like. But, don’t stifle that incentive.

SHRI G. P. NAIR: We are not sti- 
flying it. We are only telling them to 
keep our field open to us. Italy has 
not suffered at all. Japan have got 
their own advantages by having the 
patents law. I don’t think we are 
losing.

SHRI NAMBIAR: I also do not 
think that we are going to lose much.

SHRI G. P. NAIR: We are not go-
dng to lose much. In fact I have said 
that in my last paragraph of our me­
morandum. We have got sufficient 

;talents to take care of ourselves.

MR, CHAIRMAN: Prom your evk 
dence it seems that the foreign com­

panies either in collaboration with 
Indians or independently have large 
marketing in our country. Secondly, 
because of their brand name, we art 
not in a position to sell our goods as 
we should. Is this your case that 
foreign collaboration should be bann­
ed for 20 years just as patents should 
also be banned because the unpatent­
ed products consist of 90 to 95 per cent 
Then, the Doctors and the patients 
go by the brand name, Glaxo, etc. 
Is this your suggestion that, apart 
from the patent law, that these people 
should also be thrown out of India 
for sometime to come?

SHRI G. P. NAIR: We don’t need 
foreign collaboration for formulations 
because 90 to 95% of the work done 
today in the pharmaceutical field is 
done by our people. Our country is 
prepared to take care of them. The 
hon. Members must be aware that in 
1948 the investment in this industry 

M* was afeOJiit Rs. 10 crores only and 
■ today"f£ is almost 2D0 crores.

MR. CHAIRMAN: That include* 
foreign collaboration.

SHRI G. P. NAIR: Even if it is not 
there, there would be only marginal 
differences. 90% of the existing 
things are taken care of by Indians 
themselves. Where is the foreign ele­
ment there except controlling the or­
ganisation?

SHRI PARIKH: Marginal difference 
will be only in terms of money, but 
production will definitely be more. 
Without any foreign collaboration 
the Indian Companies are able to 
oomply with the requirements within 
the country so far as formulations

* are concerned.
MR. CHAIRMAN: Thank you

Mr. Nair and Mr. Parikh. We are 
glad that you were able to come and 
give your evidence. I am sure the 
Committee will take due note of 
what you have stated here.

(The witneMes withdrew)

(The Committee then adjournedV
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MR. CHAIRMAN: The Rule Is that 
the evidence given is liable to be 
made public. No part of the state­
ment may be kept confidential.
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SHRI AMIN: That’s all right.

MR. CHAIRMAN: Give a sort of 
a resume’ of your statement and then 
hon. Members will put questions and 
you may answer.
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SHRI AMIN: Mr. Chairman, we 
are thankful for the opportunity given 
to U3 for tendering evidence before 
you and your colleagues. With your 
permission I will first make some 
general observations and then answer 
any points either from the memoran­
dum which we have already submit­
ted or from whatever I might Bay 
now during my general observations.

There has been delay in improving 
upon the existing Indian Patents & 
Designs Act. As early as in 1948 the 
Government appointed the Patents 
Enquiry Committee. Twenty years 
have passed and yet the desired 
amendments have to be effected. I 
would like to emphasize that patent 
protection is necessary for investment 
in research and research is neccssary 
for growth. There is need to stimu­
late inventions among our own people, 
and at the same time we should not 
hesitate to make use of the results of 
research abroad, and pay for the 
fruits of such research. We are parti­
cularly happy that special provisions 
have been included in the Bill to en­
sure that patents can be exploited 
through ‘Licence of Rights’.

In short, the approach of the Fede­
ration is based on two principles; 
Healthy competition and fair compen­
sation or royalty. And, again, I 
would emphasize and request Mem­
bers to put in their best and see that 
this Bill goes through and become3 
law as early as possible, so that we 
can start accruing the benefits.

SHRI ERA SEZHIYAN: We have
been presented with a letter you have 
written to the Secretary to the Gov­
ernment of India. Apart from that, 
have you submitted any other memo­
randum in response to the call made 
by this Committee?

SHRI AMIN: No.

SHRI ERA SEZHIYAN: Regarding 
Clause 48 your only objection is that 
there should be some compensation to 
the patentee. Is that the only objec­
tion, or do you object even to the

basic principle giving the power to 
the Government to import certain 
patents?

SHRI AMIN: We do not object to 
Government’s power, because we do 
understand that in case of some 
emergency there may be the need for 
this. But we would like that fair 
compensation should be given to the 
patentee.

SHRI ERA SEZHIYAN: Regarding 
clause 53, you are objecting to the 
period being reduced to 10 years. Am 
I right?

SHRI AMIN: We are objecting. If 
the patent is given in case of other 
things for longer duration, some 
clear thinking is necessary as to how 
much duration should be kept for 
foods and drugs; and again there is 
the question from which date it 
should be made applicable from the 
filing of the complete specification or 
from the sealing date. And, here, I 
would request that it should be from 
the filing of the complete specifica­
tion. For, quite often, from the time 
of the filing of the complete specifica­
tion to the time of selling, it might 
take more than three or four years, 
and during all these years, even with 
the provision of licence of right we 
shall be depriving the consumers of 
the benefit except through one chan­
nel, namely the one >yho is having for 
the patent' but is not using it.

SHRI SEZHIYAN: In the present 
cfraft of clause 53 the term has been 
reduced to 10 years while it is 18 in 
the existing Act. You have stated 
that the proposal to reduce the term 
of the patent to ten years in the case 
of patents relating to drugs and medi­
cines is not realistic because the hol­
der of the patent cannot derive bene­
fit from it. That means that you want 
16 or 20 years?

SHRI AMIN: We have thought that 
the 10 years period may be short and, 
therefore, some reconsideration is 
necessary. In the case of other pa­
tents, the period is 16 years, but in
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the new Bill I understand that the 
periods are 10 years in the case of 
drugs and 14 years in the case of 
other items. There is a difference of 
four years, and therefore, some recon­
sideration is necessary. What I was 
suggesting was this. Even if you want. 
to keep the date from the date of 
filing of compete specifications, if it 
can be increased from ten to 12 years 
Or something like that, it would meet 
the requirement. . .

SHRI SEZHIYAN: In the existing 
Act it is 16 years. But with the 
advancement of transport and com­
munications, and India being a very 
va^t market, do you not think that 
ten years would be a sufficient period 
for any patentee to exploit the patent 
and derive benefit there from? Do 
you not think that the time has come 
now when the period of the patent 
could be shortened? '

SHRI AMIN: There is another rea­
son as to why the period for a patent 
should not be shortened. It is not 
just the patent which makes it pos­
sible for the drug manufacturer to 
put the drug on the market. There 
are many other things which he has 
to do besides doing inventions; he 
must get the drug authorities to ap­
prove of it; toxicity studies have to 
be made and a host of other things 
have to be done before he can market 
the drugs, and even the development 
of the market itself takes several 
years. If you look at it from that 
angle, even the ten-year-period is not 
enough.

MR. CHAIRMAN: While giving 
your objection to clause 48, I think 
you are objecting mainly to the 
power to enable Government to im­
port medicines in certain circums­
tances. So far as compensation is 
concerned, the compulsory licence of 
rights etc. is there. The Canadian 
provision is something different. . . .

SHRI AMIN: As I understand it,
clause 48 enables Government to im­
port without paying compensation.

Licence of right is something diffe­
rent.

MR. CHAIRMAN: The question of 
import does not necessarily involve 
compensating the party concerned, 
because he is not in a position to sup­
ply the requisite quantity, and there­
fore an additional number has to be 
imported.

SHRI AMIN: We want to develop 
all our industries very fa3t. We shall 
be putting the indigenous industry to 
a disadvantage if Government im­
port in bulk something from outside.

MR. CHAIRMAN: In an emergent 
situation, the question of compensa­
tion does not arise normaFy. Sup­
pose a situation arises when we 
actually need something from outside; 
then alone this power is to be exercis­
ed. The patentee also will have the 
right to distribute his things, and 
Government also will have the right 
to import.

SHRI AMIN; Government may 
import to meet any emergency; we 
are not against such imports. But 
there might be several sources of im- # 
ports. For example, we may import 
from a country which has already 
given a license to the patentee, in 
which case there is no problem. But 
we may also import from a country 
like Italy where there are no patents. 
Then, that particular drug may not 
have been subjected to the research 
that the patentee has put in. To 
that extent the imported drug will be 
interfering with the indigenously 
manufactured drug.

MR. CHAIRMAN: Normally, your 
argument will hold good. But it is 
an emergency for which provision has 
been made in clause 48. Therefore, 
the question of compensation cannot 
come in.

SHRI ARJUN ARORA: Are you 
objecting to the import of drugs from 
any country?

SHRI AMIN: I am not objecting to 
the importation Of drugs from any
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country. But if we are thinking of 
patents in our country then provision 
should be there for compensating the 
holder of the patent.

SHRI KRISHNA KANT: We are
thinking of an emergency here, or a 
situation where the licensee is not 
producing the requisite quantity or is 
not selling at the right prices. In such 
a situation, where is the question of 
paying compensation?

MR. CHAIRMAN: In the Canadian 
enactment there is provision to the 
effect that the Government of India 
may at any time use a patented in­
vention. But here it is not a question 
of using the patented invention at 
all. But it is a question of supple­
menting the patented invention. I 
have not fully read the Canadian 
provision. That may be with regard 
to compulsory licensing or things of 
that sort

SHRI AMIN: I would like to
understand what is meant by emer­
gency. If emergency means that there 
is not adequate production in the 
country and you have to import from 
outside, then that is one type of 
emergency. But I would consider it 
to be a different type of emergency 
If the import is needed for defence 
purposes or for combating any epide­
mic in the country. That is why I 
submit that you cannot club all types 
of emergencies in the same group.

SHRI ARJUN ARORA: The normal 
health requirement of the people is 
also an emergency. Will you like 
the normal health requirements of the 
people to suffer in order to safeguard 
the interests of somebody who holds 
a patent and holds the society to ran­
som by not providing adequate quan­
tities of the drug?

SHRI AMIN: I would not for a
single moment like the health of the 
people to suffer. If it is that impor­
tant, then we can probably supersede 
any other thing. But if normal com­
mercial consideratiohs are to prevail

them the position te different. That 
is why this Patent Act has come in.

MR. CHAIRMAN: Clause 48 is not 
going to be applied in normal circum­
stances, as we visualise it. Therefore, 
the question of paying compensation 
does not arise. I hope you will apply 
your mind to it once and again and 
read the Canadian provision also.

SHRI NAMBIAR: This being an 
important piece of legislation which 
is on the anvil, the Federation, being 
such an important institution should 
have submitted a detailed memoran­
dum to the Committee. But we find 
that you did not submit any memo­
randum to the committee. On the 
other hand, in the last paragraph of 
your letter dated 7th December, 1907, 
you say:

“The Committee of the Federation 
w ill be thankful if their 7iews men­
tioned above receive due considera­
tion by Government ”

so, you have nothing to talk to the 
committee about?

SHRI CHENTSAL RAO: As the 
secretary of the Federation, I should 
like to apologise to the committee for 
this lapse. What we should have 
really done is that we should have 
used the phrase 'Committee there, but 
we would have merely changed the 
Address and submitted it. We 
thought that it was not really neces­
sary, but anyhow, I apologise to the 
committee for not submitting the 
memorandum separately to the com­
mittee.

In regard to clause 48, I would like 
to submit that the term ‘emergency’ 
has not been spelt out. If it is the 
thinking of the committee that it 
could be spelled it out, then we shall 
give a second thought to the problem.

SHRI NAMBIAR: You are more or 
less supporting the point of view of 
the foreign representative? who ap­
peared before us. But yesterday we 
had a representative from India who
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gave a contrary view. He said that 
India has got sufficient potentialities 
for research and development, our 
boys are doing very good research 
work and if we give much of leeway 
to the foreign drugs and other thing3 
in the matter of import and take shel­
ter under the patent law, it will harm 
our development here. Can you en­
lighten us on this?

SHRI AMIN: Yes, Our Federation 
has over 200 members and we repre­
sent the business interests in the 
country, whether foreign or Indian, 
because as soon as foreign business 
come on Indian soil, they have to 
abide by our rules and regulations 
and must work for the economic 
growth of the country. From that 
angle, we take our stand. There is 
no question of our supporting foreig­
ners or anything like that. We would 
certainly like that research should 
develop fast in our country and our 
industry should grow fast and most of 
the drugs we are importing today 
must be manufactured here. We sup­
port business interests in India which 
includes anyone who has established 
here and functions under the coun­
try’s laws.

SHRI NAMBIAR: Many of your 
members are producers themselves. In 
how many of them, have they re­
search and development wings doing 
serious drug research?

SHRI AMIN: From my personal
experience, in our own company we 
havfe been spending 4-5 per cent of 
our turnover purely on research. We 
have developed many drugs and are 
also doing a lot of applied research 
ourselves. The same is the case with 
many other companies. So all the 
drug industry units in the country are 
spending on research, some more some 
less. But the trend is towards more 
and more research because with more 
innovations and the situation of the 
drug industry in the world which is 
one keen competition, unless you 
develop newer and better products, 
you will go out of business.

SHRI ACHUTHA MENON: Re­
presentatives of some organisations 
have deposed before us that it would 
be in the best interests of the country 
to declare a patent holiday for 20 or 
10 years during which there will be 
no patent protection whatsoever in 
the country. The reason given is this. 
Now especially in the medicine and 
pharmaceutical field, there is domina­
tion by foreign interests because they 
have more capital, technical know­
how etc. and their patents are regis­
tered and valid in India and Indian 
enterprise is not able to compete 
with them. Even if some Indian en­
terprises were to discover some new 
product, they are not in a position to 
develop it because of the patent rights 
held by foreigners here. So if patent 
protection is removed, indigenous in­
dustry will be able to develop on 
its own and will be able to supply 
the country with all its drug require­
ments, and this is the best way to 
develop our industry and economy. 
You hold a contrary view to this. 
Can you explain?

SHRI AMIN: I am not holding any 
contrary view to what you are ex­
pressing except that instead of com­
plete abrogation, the licence or right 
provision in the Bill will take care of 
that aspect. Then again, this growth 
does not depend entirely on patent; 
there are many other factors which 
the drug industry or any other in­
dustry has to take into account; there 
fa the difficulty of finance, licensing 
and a whole host of other obstacles 
to be got over before you can develop 
things. There may have to be gome 
foreign component, may be for capital 
or for raw material etc. This is a 
whole complex situation where all 
factors operate, and if all these fac­
tors become favourable and if the 
licence of right provision stays, I do 
not think there will be any need for 
abrogation of patents.

Again we must understand that we 
are one nation in the world and there 
Is no reason why we should do some­
thing which is probably not very cor­
rect. Italy has certainly developed its-

i
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•drug industry, but now they are find­
ing it difficult because of absence of 
patent rights which is creating a lot 
o f  problems between Italian firms 
themselves.

SHRI ACHUTHA MENON: All 
these things were also explained to 
us. Still they say that abolition of 
patents fa the correct policy in the 
best interests of the country. You 
do not agree.

SHRI AMIN: I personally would 
not agree with that viewpoint because 
the licence of right clause will take 
care of that. Now inventiveness in 
thi country itself is generating a lot 
of original research. If we do thi3, 
we will have no moral right to go 
to other countries and sell our know­
how.

SHRI ACHUTHA MENON: One
clarification re cl. 48. Apart from 
emergency, there may be a case where 
the patentee is selling his product at * 
a very high price. Government also 
must have the right to see that sup­
plies for the purpose of its institu­
tions, hospitals etc. are got at reason­
able prices. In the British law, there 
is a similar provision whereby they 
g3t a1! their requirements for the 
National Health Service—you know 
there is health in3urance there—and 
by this means they are able to get 
supplies at reasonable cost whereas in 
the open market the costs are very 
much higher. For su?h purpose, fa 
not cl. 48 necessary?

SHRI AMIN: Not at all, because if 
there are enough people taking re­
course to the licence of right provision 
and there is competition—which there 
is already here; we have over 2,000 
drug manufacturers—the situation 
can be taken care of. You will find 
that prices today in our country for 
the majority of our products are far 
below world prices prevailing in any 
other country. It is only in respect 
of the basic manufacture that price3 
are 2-3 times higher than world 
prices, but that is because the whole 
economy is operating at a very high 
cost level, our raw materials and

labour are expensive, capital invest­
ment is very high, and there are a 
lot of hurdles to cross. Even in res­
pect of basic manufacture, i f  for the 
same product, three or four units 
compete, prices will come down.

SHRI ACHUTHA MENON; This is 
an interesting point. You say cost of 
production in India is the highest.

SHRI AMIN: For basic products.

SHRI ACHUTHA MENON: At the 
same time, prices of end-products are 
the lowest.

SHRI AMIN: Prices of formulative 
drugs, not basic ones.

SHRI ACHUTHA MENON: Then
how is it possible to sell these end 
products at the lowest price?

SHRI AMIN: It is because of very 
heavy competition. There are two 
thousand manufacturers of formu­
lated products.

SHRI ACHUTHA MENON; I would 
like to get some more facte arid 
information on this particular aspect 
of the matter because it is very diffi­
cult to believe this. My impression 
is quite different.

SHtll AMIN: May I explain this 
asp ect?  This fa about the price-struc- 
ture. About the basic manufacture, 
for example, in the manufacture of a 
basic drug such as vitamin B12 or B6 
or BIO, in that manufacture, there 
are only two or three manufacturers 
within the country; because there 
are only two or three manufacturers 
there may not be enough competition, 
but at least when there are two or 
three there is some competition that 
kind of manufacture of a basic drug 
will need sugar and probably some 
imported component or other local 
component. All those prices Com­
pared to the international prices are 
higher. We need starch, we need 
sugar and other chemicals, but most 
of the other basic chemicals today 
produced in the country are at a
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higher price. Even our soda ash and 
caustic soda and chlorine today cost 
two or three times more than that in 
other parts of the world. So, all the 
inputs which go into the manufacture 
of the basic drug are already high- 
priced. There is no economy of scale 
because we are still developing our 
chemical industry. When we are 
developing on a smaller scale, the 
plant investment and the overhead 
«tc., add up to the total cost and that 
is why the price of manufactured 
goods in our basic drug industry are 
two or three times higher.

But when it comes to the question 
o f formulations, there te packaging 
-and tableting and distribution. All 
these things are so competitive in our 
country that there is no comparison 
with the high prices that are preva­
lent in most of the other countries 
which have developed. Our retailers 
will retail with a 10 per cent margin. 
In foreign countries, nobody will 
touch the goods unless there is a 50 
per cent margin. These are the 
things which make the retail product 
available to the consumers in the 
other countries at highter prices, 
whereas the formulated products are 
available here at competitive prices.

SHRI ACHUTHA MENON: About
clause 48, there are a few cases in 
which there is more or less' a mono­
poly so far as one particular product 
is concerned, and the Government find 
that during certain emergencies, and 
other situations, it is very necessary 
to have large supplies of this parti­
cular product at comparatively rea­
sonable prices. So, in such circum­
stances, should not the Government 
have the power to resort to olause 48 
in order to see that the supplies are 
made at a reasonable price?

SHRI AMIN: I shall answer it in a 
different way. We on the side of the 
Federation are absolutely against any 

Jj- monopolistic advantage to any one 
f party. If the drug is riot available 
i within the country, it will have to be 
| imported in large quantities and put 
i in the market, and distributed through 
; the real trade channels and then 
‘ 1006 (E) LS—-23

automatically the drug prices will 
come down. And the licence to im­
port those drugs should be given to 
some manufacturers, some parties, 
and we should not restrict it any 
one party to manufacture or import. 
The rules regarding licensing and the 
Industries (Development and Regula­
tion) Act must operate and the Gov­
ernment must see that more people 
do come in the field and produce the3e 
important drugs. If necessary, im­
port also must take place. When the 
imports do take place, and if the 
licence is properly taken and exer­
cised, and if we decide four per cent 
royalty should be paid, then that four 
per cent royalty should be paid to that 
particular patentee if there is a 
patentee in this country. Four per 
cent te not going to make any mate­
rial difference.

What you are probably referring 
to is the very high margin which may 
be double or treble. But if we are 
having a law, there mugt be some 
sanctity. In emergencies, if it is de­
fence or some epidemic, it is entirely 
a different Issue. But if it is just to 
tackle high price, then clause 48 
should not be used.

SHRI KRISHAN KANT: I think
there is some confusion in your state­
ments here, because if we look to it, 
we find that sub-clause (a) and (b) 
relate to importation of patented 
machine or drugs, while sub-clauses 
(c) and (d) refer to the making of 
patented machines or drugs. I can 
appreciate your point if you say that 
some compensation should be paid 
when the Government utilise all the 
patents for production in India but 
not for importation. So, it is better 
if you do not confuse one with the 
other.

Then, you have mentioned the caae 
about Canada, which may at any 
time use any patented invention. . . 
if a reasonable compensation for use 
thereof is paid, and any decision of 
the Government is subject to that. 
and so on. So, you have a case for 
confining yourself tp (c) and (d) but
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you should not confuse with (a) and 
(b) where only importation is re­
quired.

SHRI CHENTSAL RAO: We are
aware of the fact that in clause 48, 
there are two parts, one for importa­
tion and the second for making use 
of the patent. In the very cryptic and 
short memorandum which we 
have submitted, we did take note of 
both the parts in clause 48, namely, 
imports as well as utilisation. As Mr. 
Amin has pointed out, the question is 
simple and straight forward, namely, 
we do not believe in monopolies by 
anybody in any field. At the same 
time, if we really want to take away 
monopoly, the solution to it is not 
imports but increased production in 
the country and greater competition.

There are a number of instances 
where I can show that one has enter­
ed the vicious circle—.because of ap­
parent scarcity imports one permitted 
and as you know, in quite a few ins­
tances, ad Hoc imports have really 
stood in the way of tke matural 
growth of indigenous industries.

Coming back to patents and to the 
drugs in particular, if there is an 
epidemic in the country, that situation 
is different from inadequacy of sup­
plies at any particular point of time. 
When the industry has not grown 
there will be inadequacy. If the de­
mand increases, there will be 
inadequacy. I think there is 
a distinction to be drawn 
here. We must clearly define 
what an emergency is, and the normal 
short supplies are bound to be there. 
In our economy it is not as if we 
have got full employment, and it is 
not as if we have grown to our maxi­
mum extent. This inadequacy is 
found in drugs and everywhere else 
also.

SHRI KRISHAN KANT: You may 
have read the report of the US Senate 
Committee—the Keafauver Com­
mittee’s report. They have mention­
ed the manner in which the patents 
tend to stimulate competition and lead 
to monopoly, oligopoly, etc., in the 
drug industry. A view is also put

forward that patent is so construed 
as to be the base for international 
cartel. Plenty of illustrations have 
been shown to the effect that drug 
manufacturers cash in on patent ap­
plications and as to how they resort to 
intervention in patents and so on.

Yesterday, a witness told us how 
they decide things in relation to 
monopoly prices and how things are 
done so that the prices may remain 
at a very high level. The Keafauver 
Committee has said that the prices in 
India have a very broad spectrum 
and the price of Aureomycin is among 
the highest in the world and they 
say that as a matter of fact in drugs 
generally, India ranks about the 
highest-priced nation in the world 
because of inverse relationship bet­
ween per capita income and the level 
of drug prices.

In view of the evidence that we 
have, and since we know how the 
drug cartels in the world function 
with monopoly prices, and as you 
know, when some foreign companies 
are part of the international cartel, 
is it not necessary for Parliament to 
safeguard our people from ‘the dan­
gers, through suitable provisions in 
this law?

SHRI AMIN: This committee repcrt 
is a 10 fear old report.

SHRI ATAl  BIHARI VAJPAYEE: 
Situation might have worsened.. . .

SHRI AMIN: Or improved. We
are not at all for monopoly. There 
is no license of right in American 
patent Act., That is why this broad 
spectrum has come up. This year 
there was settlement by five Ameri­
can firms, you may be aware of this. 
They had to pay 100 million dollars 
for the American consumers and con­
sumers of other products and within 
our country also. There was no 
license of right provision. That is 
why it had to be made. Otherwise 
other manufacturers would have gone 
into the field. 13 years advantage 
that they enjoy of high prices would 
not have been there. We welcome 
licence of right in the country With
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this Bill there is not likelihood of that 
sort of thing happening in the coun­
try. When we talk of high prices of 
drugs it is imported drugs only. We 
are interested in basic manufacture 
and formulations in the country. 
There are two distinct cases. One is 
imported; it is not manufactured in 
the country. We have to pay the 
price. If it is manufactured in the 
country it is a different thing.

SHRI KRISHAN KANT: AIMO
and other organisations are there. 
Their view is quite different. From 
the Federation of Commerce. Where- 
ever Indians are there they are 
against. They do not want it. Where 
foreign companies are members their 
views are different. Why is it so?

SHRI AMIN: I cannot tell about 
their view point.

SHRI KRISHAN KANT: We went 
to various research places and they 
say the Indian industry started com­
ing to our laboratories after you put 
restriction on drug patents. If our 
research is encouraged, we can go 
forward, that is their view.

SHRI AMIN: I have not under­
stood you.

SHRI KRISHAN KANT: Drug
patent is not given for last 2 years. 
They teld us, now the industry has 
started coming to us. Otherwise they 
don’t look to us.

SHRI AMIN: That is not the real 
thing. Drug industry is coming up 
very fast in the country. From 10 
crores this has come to 200' crores, 
20 times. When it neGds That kind of 
effort apart from its own facilities 
the industry will go to other agencies 
which can help in research and deve­
lopment.

SHRI KRISHAN KANT: Clause 87 
is there. You can go to the high 
court and then the thing is stopped. 
For 7 year® the person could not get 
licence and loses interest. Because of 
inherent shortcomings these things do 
not work.

SHRI AMIN: About compulf&y
licensing and licence of right in the 
Bill as it stands today there is some­
thing which we welcome. Compul­
sory licence provision as it is enacted 
in the Bill is defective. They will be 
deprived of the benefit for the last 7 
years. We do not support that. We 
would like to have automatic licence 
of right. Our research work or pro­
ject work can go ahead.

SHRI KRISHAN KANT: You say
under licence rights, the advantages 
accrue neither to Govt, or general 
public but only to third party; they 
make unjustified profit,

SHRI AMIN: That is not correctly 
worded. *

'fftTFWT
j f f t r c r ? smrcft tut  |  ?

SHRI AMIN: I would like to have 
process only, not product process 
leading to particular product. There 
are only process patent in countries 
such as Germany. We would like to 
have process patent only. We would 
like that word in the Bill to be delet­
ed. “

: anr w h  sft%*r 
qrt ftm frw  *ft f  ?fr
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I can understand if one who advocates 
for product patent insists on a longer 
period. But why should one who 
advocates process patent insist on a 
longer period?

SHRI AMIN: Process and period 
are relevant. When you take a patent, 
you try to cover it from all sorts of 
processes that you can think of be­
cause that is to the advantage of the 
patentee. There is nothing wrong In 
it. When you have to break a pro­
cess and when  ̂the process covenjge 
is so wide, you have l o  make a tre-



348

raendous effort to develop something 
which is not conflicting with the 
patented process; and it takes a lot 
of ingenuity and hard work to deve­
lop that; therefore there has to be a 
sufficient period fo r ' adequate C8BT- 
pensation. There has to be some link 
between invocation and the period*

t o w  x m  : f o . f t  frr
TVfriT* srrqs | ?fr

^  f*n: r̂rrfY |  i
^  STcT sfa  I  ?

After the expiry of the patent period, 
there is a tendency for the price of 
the drug to fall. Do you agree with 
this?

SHRI AMIN: What you say is true 
to a certain extent, but not entirely. 
The law as it stands gives complete 
protection. If you have a licence of 
right and if the royalty is only 4 per 
cent, then the fall can be only to the * 
tune of 4 per cent.

MR. CHAIRMAN: After the patent 
period is over, there is a tendency for 
the drug price to fall. Can you ex­
plain?

SHRi AMIN: Because many more
people will enter into that field and 
there will be competition and that 
competition will reduce the price.

SHRI PITAMBER DAS: I do not 
want the reason. I want to know if 
you agree with this or not?

SHRI AMIN: What you are asking
has different connotations with differ­
ent types of drugs. In the case of 
certain drugs, the price will not fall 
while in the case of others the price 
will fall substantially depending on 
the competitive situation o f that parti­
cular drug in the country. If there 
is one manufacturer of a particular 
drug, then even after the patent ex­
pires, there may not l>e any fall in 
price. But if there are more than 
one manufacturer, then there will be 
a substantial fall.

SHRI PITAMBER DAS: Don’t you 
think that we should break monopoly 
in this field?

SHRI AMIN: I am hundred per cent 
for breaking monopoly in any field. 
I want competition and that is why 
I am very glad that you have a pro­
vision here for licence of right whlcK 
allows any manufacturer to enter in­
to that field.

SHRI PITAM§ER DAS: It you
agree that breaking of monopoly is 
to the advantage of the country, don’t 
you think that the earlier it is broken 
the batter it is?

SHRI AMIN: I am in full agreement 
with you.

SHRI PITAMBER DAS: Then why 
do you object to a shorter period? 
The falling down of the price will, 
according to you, depend ugon the 
competition. If you want to stop 
monopoly and develop competition, 
why not we do it earlier?

SHRI AMIN: But that can be stop­
ped by other measures. For instance, 
there is a licence of right. As far as 
the period of patent is concerned, we 
have to go by the period allowed to 
others, apart from drug. Ij you are 
allowing 14 years for others, then 
there has to be some relationship 
with that because law has to be 
equitable to all—whether it is the 
invention of a mechanical thing or 
chemical thing. That is why we have 
been saying that there should not be 
too much deviation between these 
two periods. We are not' for mono­
poly. We welcome competition. But 
at the same time we would urge the 
Members to remember that in all 
countries foreign patents are always 
more—there are so many other coun­
tries simultaneously inventing these 
things. In our country we must have 
the benefit of the inventions taking 
place in the world and we must have 
some conformity with the practice in 
other countries.

SHRI PITAMBER DAS: You have 
no objection to reducing the period.
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Y o u t  only objection is to the 
discrimination. Whether it is 10 or
14, it should be uniform. You do not 
mind if  it is 20 or even 2, but there 
should not be two separate periods.
Is that what you mean?

SHRI AMIN: Yes.

MR. CHAIRMAN: When you say 
‘yes’, are you agreeable to reduce the 
period of patent to 7 years or even 
5 years in case of all?

SHRI AMIN; There are two things. 
One is that there should not be any 
discrimination between patents for 
different commodities. About the 
reduction of the period of the patent, 
we will have to fall in line with 
tfhat is happening in the world. We 
should not deviate too much from the 
world practice because we are part of 
the world. If we try to follow oar 
own policy—I have not thought about 
the repercussions—it might at some 
stage prove to be disadvantageous to 
us. Perhaps we might give a lead in 
reduction so that other countries may 
think about it. But we should not 
deviate too much from what is hap­
pening elsewhere in the rest of the 
world.

SHRI PITAMBER DAS: Can you
suggest to this Committee any rational 
basis for determining this period?

SHRI AMIN: The rational basis 
depends on how much we want to 
reimburse the inventiveness. We have 
to think of how much time the inven­
tor is going to take to produce a 
thing. Looking to thesST some period 
has to be fixed and that is why say 
that the period of 14 years is reason­
able.

SHRI PITAMBER DAS: The consi­
derations that you mentioned will 

; vary from country to country.

SHRI AMIN: There will be slight 
variations. But with the vast com­
munication that has developed, the 
variation will not be that much.

SHRI PITAMBER DAS: How much 
variation has there to be is a matter 
of opinion and that may differ from 
country to country, and from person 
to person.

SHRI AMIN: I may not be able to 
subscribe to that particular view,
but there is some rationale which
can be worked out.

SHRI PITAMBER DAS: Coming
clause 48, regarding compensation, 
you have yourself accepted that the 
rights of the Government should be 
rather limited. The Government 
should have the right to acquire all 
these things, without compensation, 
only in very exceptional circums­
tances—that is what you have stated 
Now, I would like to know whether 
the existence of the word “merely” 
in different sub-clause is not suffi­
cient to restrict that right.

SHRI AMIN: “Merely” will not be 
adequate.

SHRI T. V. ANANDAN: Would
you agree that the intention of the 
Government in clause 48 is not profit 
motivated but only service motivat­
ed?

SHRI AMIN: What the intention of 
the Government can be is difficult 
for me to completely understand. But 
it certainly would be that it is in the 
interest of the country, otherwise the 
Government would not think of it. 
But it has to be viewed from various 
angles. It is not just a straight thing 
as you think.

SHRI T. V. ANANDAN: No motive 
of profit. Do you agree with this?

SHRI AMIN: Of course, Govern­
ment and profit have no relevance.

SHRI T. V. ANANDAN: There has 
also been evidence tenflgTSJ before 
this committee that one drug today 
is superseded by some super drug, 
and even 10 years should be reduced 
to five years in the interest of the
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country and industry. You still hold 
the views that the period should be 
increased to 14 years?

SHRI AMIN: I have not quite 
understood what you are saying. New 
drugs are definitely coming and con­
tinue to come. But it does not mean 
that old drugs become completely out 
of the market. They continue in the 
market, because just bringing the new 
drug is not the only thing. This also 
involves developing that drug, put­
ting it into doses, developing the 
marketing channels, etc. Doctors 
are not always willing to use new
period. In fact, the period for put-
period. In fact, the period for put­
ting the drug to commercial use is
lengthening.

SHRI T. V. ANANDAN: Suppose
the discrimination between the drug 
industry and other industries is re­
moved and the period is reduced to 
five years, will it be agreeable to you?

SHRI AMIN: I have already said
that we want that there should not 
be any difference between one indus­
try and the other. There should be 

.some sort of rational thinking behind 
it.

SHRI C. C. DESAI: It is quicker 
in drugs and medicines that in engi­
neering idustries.

SHRI AMIN: That is not quite cor­
rect. As I told you, drugs cannot be 
marketed straightaway. First, you 
invent them in the laboratory, then 
test them on animals, then try it in 
hospitals and clinics under the strict 
supervision of doctors, then prepare 
it in dose form and put it in the mar­
ket; you have to give heavy sampling.

SHRI VAISHAMPAYEN: You have 
just now stated that the producers in 
this country invest 4 to 5 per cent of 
their capital in research. May I know 
from your whether this research that 
has been carried out, so far as drugs 
are concerned, with this investment 
of 4 to 5 per cent is production orient­
ed; or freedom to the scientists given

which is essential in the research 
institutions?

SHRI AMIN: Research can be deve­
loped only in conditions of compara­
tive freedom. Without freedom, the 
scientists do not give their best, be­
cause they have to go on thinking 
24 hours on a problem. A sort of
freedom has to be built. If you do 
not build up that freedom, you do 
not get the best out of the research 
team. There has to be clearer think­
ing. This is best done in a compara­
tively free atmosphere.

SHRI VAISHAMPAYEN: My Se­
cond question is that you have sug­
gested reference to the court, as a 
number of questions will arise. Don’t 
you think that that is a legnthy pro­
cedure?

SHRI AMIN: As I said in the begin­
ning, we welcome the 'licence of right* 
provision. There you have to apply to 
the Controller and then the party who 
is interested can go to the court. That 
provision is superseded by the new 
provision in the Bill. The ‘licence of 
right* provision is a very welcome fea­
ture, because the courts really delay 
and it is coming in the way of growth. 
It is automatic.

SHRI VIDYASAGAR: Only the
terms of licence are justiciable. He 
can start manufacture.

SHRI AMIN: In the Bill you have 
not provided for that.

SHRI VIDYASAGAR: Clause 87
provides. <

SHRi S. K. VAISHAMPAYEN: So, 
it is justiciable?

SHRI VIDYASAGAR: Only the
terms are justiciable. But he can begin 
and continue the manufacture.

SHRI C. C. DESAI: But who will
continue and begin manufacture in un­
certain conditions, because one does 
not know what price will be allowed?

SHRI AMIN: My impression is that 
there is a certain amount of defini­
teness in the Bill. If it is not there,
I would urge Members to introduce 
definiteness in it.
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SHRI S.K. VAISHAMPAYEN: From 
your observations I find that you do 
not stand for a ceiling of 4 per cent 
on the royalty. Suppose the present 
clause is retained and an additional 
clause is put in under which Govern­
ment will be empowered to intervene 
in genuine cases to give a greater per­
centage, would that satisfy you? Do 
you like an additional clause or do you 
stand for the retention of the present 
clause?

SHRI AMIN: As I understand, there 
is a certain definiteness in the Bill be­
cause you pay 4 per cent and not more 
than 4 per cent.

MR. CHAIRMAN: His point is this. 
Suppose an additional clause is put in 
to the effect that in exceptional cases 
Government in their wisdom may give 
a greater percentage, would that be 
all right? Would that satisfy you?

SHRI AMIN: Yes.

q n w  : 5r£5r % grttf f t
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SHRI AMIN: I personally think that 
the Patent Act which is there already 
should not be abrogated, but we should 
cotinue to have it. But we should 
have the Bill enacted in such a way 
that competition is not stalled and the 
only monopolistic advantage which a 
person can have is to the extent of the 
royalty only# Complete abrogation of 
the patents is something we would not 
like.

fa%*rr
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SHRI AMIN: Then there will not be 
any monopilistic tendency because the 
licence of right will make other com­
petitors to enter the field and there 

_ Hvili be competition.

SHEI ARJUN ARORA; You said 
fhat there was an expenditure of ab- 
►.ut 5 per cent of the turnover on re­

search. Is that true of all the manu­
facturers?

SHRI AMIN: I cannot say about 
other manufacturers. I was giving the 
example of my own company. But as 
I understand it, the. other manufac­
turers are also spending on research. 
It is difficult for me to indicate the 
percentage which they are spending.

SHRI ARJUN ARORA: I know that 
your company has done good work. 
But do you not think that such ex­
penditure should be made compulsory 
for all manufacturers?

SHRI AMIN: Anything compul­
sory will not bring in results. Money 
may be spent but you may not get 
results. It is something which one has 
to do, and the competitive forces 
working within the country will make 
them spend, because unless they do 
it they will go out of business.

SHRI ARJUN ARORA: Are you in 
favour of process patents or product 
patents? What we find is that when 
a patentee applies for a patent he 
mentions all possible process. Yester­
day we were told that with the intro­
duction of computers, the number of 
possible processes will become even 
greater. Do you not think that only 
that process should be patented which 
a particular manufacturer is actually 
using or wants to utilise and not all 
possible mathematical combinations?

SHRI AMIN: I quite agree with 
you. If you can find a way to make 
it applicable only to the process 
which he is using or has developed, 
that will be the right thing.

SHRI C C. DESAI: I would like to 
address my questions to you more 
in your capacity as Shri Ramanbhai 
Amin and chairman of the Alembics 
than as the president of the Federa­
tion, for this reason that the Federa­
tion contains a number of units; it 
is a cosmopolitan body, and it is a 
composite institution; some are whol­
ly Indian owned, and some are partly 
foreign owned and partly Indian
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owned. So far as Alembics are con­
cerned, they are wholly Indian own­
ed. They have done a vast amount of 
work and are one of the front-rank­
ing institutions in the drug industry 
in the country. If you can divest 
yourself of your capacity as the re­
presentative of the Federation, I woul^ 
be grateful.

One of the criteria for judging the 
Patents Bill is that it must encourage 
Indian research and industry. What 
according to you will be the result 
of the Bill as it is drafted on the 
development of Indian research and 
industry? An argument has been 
advanced that the Patents Bill ought 
to be weakened in order to make 
essential drugs available to the peo­
ple at more reasonable prices having 
regard to their importance for the 
health of the community. In the light 
of your own experience, what would 
be the effect of this Billion Indian 
research?

SHRI AMIN: As an Indian company 
we find that our research people are 
continuously hampered because as 
has been pointed out just now, a 
patent as granted today covers a large 
number of processes, and if we have 
to exclude those processes and deve­
lop our own process, then it takes a 
lot of time. That is why, as I under­
stand it, the provision for licence of 
right in the Bill will give a certain 
assurance to the firm which is indulg­
ing in research that even if there is 
some encroachment at some end 
there will be only a limited liability 
of 4 or 5 per cent; then one can go 
ahead and develop one’s own process, 
and the research team will have a 
certain type of freedom to develop 
this process. That is why in the 
Alembics we are very keen that a 
licence of right provision must be 
there, and there must be some definite­
ness and the possibilities of litiga­
tion later on and stalling should be 
avoided as far as possible by proper 
wording of the Bill.

SHRI C. C. DESAI: One of the
arguments for a weak patep** Bill is

that when a country is under-deve­
loped, it is in the interests of that 
country to have a weak patents Bill 
so that it can pilfer or copy or imi­
tate other people's patents and make 
advancement in the country. What 
do you think of that? What is the 
situation of this country at the pre­
sent stage? Is it in the category of 
developed countries or under-deve­
loped countries or is it a country 
which is sufficiently developed so 
that it could be regarded as a deve­
loped country for the purpose of this 
Bill?

SHRI AMIN: I personally think 
that weakening of the patents will not 
help us much. So far as the present 
Bill is concerned, we -find that al­
ready we have taken a number of 
years to bring about the necessary 
amendments. At least now there 
should be some definiteness and we 
should have the Bill enacted within 
a reasonable period of time.

Another thing that we have to 
remember is that the drug industry 
has already grown to a certain sta­
ture, because our internal market is 
so big and it is really working as a 
dynamic force for continuous growth 
and development, and we may be 
coming up with a lot of new inven­
tions ourselves, and when we have 
developed our own new inventions, 
we would like to exploit the same in 
other countries also. So, looking at 
it from this angle, I would not like 
the Act to be made weak. A defi­
nite licence of right or a provision 
like that will take care of the parti­
cular point.

SHRi C. C. DESAI: You said that
there should be no distinction between 
food and drugs on the one 3ide and 
the other industries on the other. Is 
that view also shared by the engi­
neering unit members of the Federa­
tion?

SHRI AMIN: I think so. .
SHRI C. C. DESAI: Supposing be­

cause of the imperative necessity of 
having a short duration for food and 
drugs, the Committee comes to the
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conclusion that it should be of a short 
uniform duration, will not the engi­
neering units kick up a row?

SHRI AMIN: As a Federation, we 
would like to have uniformity but not 
for a very short period, as suggested 
]by some members.

SHRl C. C. DESAI: One of the rea­
sons given for the licence of right pro­
vision is that the 4 per cent compen­
sation should be sufficient to the inven. 
tor. Most of the inventors are paid 
research workers getting salaries. 
They do not share in the compensation 
paid or royalty paid. That goes to the 
company employing them. But the 
company gets practically full exemp­
tion from income tax on expenditure 
incurred over research and develop­
ment. So the royalty does not benefit 
the research worker. Correct?

SHRI AMIN: No, not completely,
because in modern research there has 
to be a team; the one-man inventor is 
gone.

SHRI C. C. DESAI: Will the research 
worker get more than his monthly 
salary prescribed due to the compen­
sation paid?

SHRI AMIN: There is no direct rela­
tion, but there is an indirect relation, 
in the sense that every organisation 
knows which are its group of research 
workers and they would pay them and 
not like to lose them. That is how 
they benefit. It indirectly benefits 
because the benefit goes to the orga­
nisation where all the people are em­
ployed.

SHRI C. C. DESAI: You said the
royalty should not be fixed at a uni­
form 4 per cent but it should be left to 
the Controller or tribunal to determine 
the rate in individual cases. Who 
should determine the royalty?

SHRI AMIN: A tribunal. I would 
personally like some definiteness in the 
Bill itself. Genuine cases of difficulty 
may have to be referred to a tribunal; 
in that case, there should be a tribunal

which may periodically clear up the 
cases.

SHRI C. C. DESAI: You prefer a
tribunal to a court of law.

SHRi AMIN: It will be quicker. Also 
there may be a certain amount of ex­
pertise necessary and there has to be 
built up a case law.

SHRI KRISHNA KANT: What about 
appeal from the tribunals decision?

SHRI AMIN: No appeal; it should be 
final.

SHRI C. C. DESAI: Re: the date of 
operation of the patent, one view i* 
that it should be from the date of filing 
specifications, the other that it should 
be from the date of sealing. Which is 
the right date?

SHRI AMIN: It should be from the 
date of filing of the complete specifi­
cation.

SHRI C. C. DESAI: Not from the
date of sanction of sealing?

SHRI AMIN: I personally think that 
will create a lot of complications, be­
cause from the filing of complete speci­
fication to the sealing date, it may take 
3-4 years, and that will be an additional 
advantage to the patentee if he is in­
terested in delaying it.

SHRI C. C. DESAI: That may be dis­
advantageous. If the period is ten 
years from the date of filing and 7 
years from the date of sealing?

SHRI AMIN: If you want to dis­
tinguish between the two, that 5s very 
difficult.

SHRI C. C. DESAI: You should have 
only one date?

SHRI AMIN: I think it will be more 
correct to have it from the date of 
complete specification.

SHRI C. C. DESAI: What is the tech­
nical difficulty in having it from the-
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date of sanction or sealing, because the 
patent becomes operative from the 
date of sealing? Until then it is merely 
an application. If it is from the date 
of firing, you are in fact shortening 
the duration of the patent.

SHRI AMIN: I had worked out a
table which is not readily available 
with me now. From filling to the 
sealing ma ytake 3 to 4 years. That is 
why. I say that if the intention is 
that too much advantage should not 
be given to the patentee, we should 
word the provision in such a way that 
it would be in the interest of the pat­

entee that the sealing takes place as 
fast as possible.

SHRI C. C. DESAI: That is an exe­
cutive function; you cannot provide tor 
it here in the Bill.

SHRI AMIN: Previously we had 
something like that—from the filing of 
the complete specification to the seal­
ing should not take more than 22 
months.

SHRI C. C. DESAI: One letter from 
the Controller saying that the appli­
cation is not ‘complete* is enough to 
upset that It is at the discretion of 
the Controller.

MR. CHAIRMAN: The 22 months 
provision is an enabling provision.

SHRI AMIN: Yes.

SHRI C. C. DESAI; I still do not 
see the practical difference between 
date of filing and that of sealing.

SHRI AMIN: That will have to be 
a difference in period. We should 
enact it in such a way that it will 
try to shorten the period rather than 
try to lengthen it. What happens is 
that if I am a patentee and I develop 
a process, I would naturally like to 
have the period lengthened ns much 
as possible.

SHRI C. C. DESAI: You still have 
the licence of right.

SHRI AMIN: But the licence or right 
will became operative from the seal­
ing date.

SHRI VIDYASAGAR: During that 
period, nobody else can apply*

MR. CHAIRMAN: There is some sort
of foreclosure.

SHRI B. D. DESHMUKH: You said 
you a*e in favour of a sound patent 
policy. There is a lot of criticism by 
other witnesses that the policy has 
been weakened by the amendment of 
sections 47, 48, 88, 89 and 104. What is 
your view?

SHRj AMIN: The present Bill as 
drafted is certainly far better than the 
existing Act, and slight modifications
here and there should meet the re­
quirements of the country.

SHRI B. D. DESHMUKH: By there 
amendments, has the policy been 
weakened?

SHRI AMIN: I think we have clari­
fied it more. I do not think you can 
say ‘weakened’. If introduction of the 
licence of right provision can be cons­
trued as weaking it, it may be so. That 
is a view point. But in my opinion, it 
is an improvement.

SHRI AMIN: The whole country will
benefit because of the inventiveness of 
research people.

SHRi OM MEHTA: As employees 
what will the research people get?

SHRI AMIN: I understand from
whatever talk I have had with our 
research staff that they would like 
comparatively to be engaged in deve­
loping newer and newer things. A  
certain type of patent protection does 
allow an organisation to go ahead and 
spend more money and allow the re­
search workers to spend more money 
and develop newever products. This 
Bill, as drafted now, permits the re­
search workers to go ahead and pro­
duce something new.
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SHRI AMIN: Research is a continu­
ing process and the research workers 
are in the service for almost 20, 30 
years. An invention which is develop­
ed today may bear fruit to the orga­
nisation after 3, 4 years. These people 
by that time may be devoting them­
selves on some other new inventions. 
The organisation is  continuously earn­
ing something and it is able to feed 
the research, it may be that the 
benefits of a particular research work 
may come after some years, but it 
accrues to the benefit of the whole 
team.
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SHRI AMIN: The licence of right
provision will take care of the parti­
cular difficulty that the research 
workers are having. If that provi­
sion is enacted properly, it should 
help them. There is no need to abro­
gate the patent bill.

SHRi C. C. DESAI: Why don’t you 
have of sharing the royalty with the 
inventor, gay 25 per cent or so?

SHRI AMIN: It is not one person; 
it is the whole team which should get 
the benefit.

SHRI C. C. DESAI: At present it 
goes to the Company. You can dis­
tribute the money to the whole team.

SHRl AMIN: The Company belongs 
to the shareholders and workers, not 
only to the research team.

MR. CHAIRMAN: A progressive
industrialist will naturally plough 
back the money in research wing; 
other industrialists may not do so. 
This distinction may be made.

SHRI MADDI SUDARSANAM: The 
patented medicines appear to be cost­
lier than the unpatented medicines. 
Is that the argument for the withdra­
wal of the patent law?

SHRI AMIN: This term 'patented 
medicine* as commonly used by the 
chemists and the druggists has noth­
ing to do with the patents. They call 
the registered trade mark of a medi­
cine as the patented medicine.

SHRI MADDI SUDARSANAM: So 
that is not an argument for the with­
drawal of the patent bill. Has the 
patent stimulated research in the 
country and if so, what is the state 
of research in the drug field with 
which you are very familiar?

SHRI AMIN: In the drug field,
there has been much more result than 
in other fields. There is definitely far 
greater research effort in the drug 
field—newer combinations and by 
products—than in other sectors.

SHRJI MADDtl SUDARSANAM: 
When the licence of right is granted, 
the royalty ceiling has been fixed at 
4 per cent Some witnesses who ap­
peared before the Committee have 
said that the ceiling is very low. 
What are your views?

SHRI AMIN: Whenever a party
feels aggrieved, there may be a Tri­
bunal which may go into it and give 
higher rates. There should be a 
certain definiteness, no vagueness 
about it.
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ME. CHAIRMAN: You simplified
the whole issue very much by stating 
that when the licence of right is 
there, the rigorous of patent law will, 
not affect the Indian people and if 
the licence of right is not theiye, there 
is no necessity for .patent law also. Is 
that so simple?

SHRI AMIN: Patent law is definitely 
necessary. As I told you, we do 
believe in fair compensation and com­
petition. When the patent law, as it 
has happened in some imported 
drugs, leads to creation of monopoly, 
then one who has a patent can hold 
the country to ransom. That is why 
there is the provision of licence of 
rights so that other people also can 
enter into the market and continuous­
ly bring down the cost of production 
and bring down the price.

ME. CHAIRMAN: The reason which 
is advanced goes against the reten­
tion of patent law. Where 1a its uti­
lity?

SHRI AMIN: It does lead one to
continuously innovate and delop new 
things.

MR. CHAIEMAN: One has perforce 
to go in for research and innovation 
if he wants to survive in tfye modern 
market, if he is to subsist in the 
modem market.

SHEI AMIN: But, there are haz­
ards in research and development.

MR. CHAIRMAN: Whether there is 
patent or no patent, you have to go 
in for research and development of 
new things if you are to survive In 
the modem market.

SHRI AMIN: I agree with that to a 
certain extent. But there is a certain 
amount of stimulating effect of patent 
protection. That is why we should 
not do away with the patents.

SHRI JUGAL MONDAL: Y ou  have 
said that there should be no distinc­
tion in the period of patents of drugs 
and food and also o f engineering

patents. Is this the view of the entire 
Chamber?

SHRI AMIN: Yes, there should not 
be any distinction.

SHRI JUGAL MONDAL: Do you
agree that food and drug patent has 
got a wider and quicker market than 
of the engineering patent goods?

SHRI AMIN: Not necessarily so.
With all the restrictions now in force, 
it takes quite a long time before an 
invention is exploited. We have to 
make toxicity studies or some other 
studies in the hospital before a drug 
invention is exploited commercially.

SHRI JUGAL MONDAL: That ap­
plies also to the engineering goods. 
You have to make a study and get the 
drawings and you have to have a 
chemical analysis of the material and 
so on. The jigs and fixtures have to 
be done and pilot training is also 
there. It is the same process.

SHRI AMIN: In the case of the
others, you have to develop an inven­
tion and produce it to the concluding 
stage. In engineering, if we have 
developed the invention and produced 
that, there is no other blocade as in 
the case of the drugs.

SHRI JUGAL MONDAL: If you
think on a mass scale marketing, that 
is quite a different thing. There is a 
lot of processing needed. But you 
agree that the sale volume of the 
package and drawings is much more 
than in the engineering goods and you 
have said that within a period of 15 
years, it has gone up from Rs. 10 
crores to Rs. 200 crores. Is it also 
possible in the engineering patents?

SHRI AMIN: There also a pheno­
menal increase. It can go to a greater 
extent. There is no reason why it 
should not. •

SHRI JUGAL MONDAL: The en­
trepreneurs in the engineering patents 
will recover their investment within
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the same period as in the case of the 
food and drug industry.

SHRI AMIN: That is also my view­
point. There should not be.any dis­
tinction between the two.

DR. SUSHILA NAYAR: You have 
stated that we need not fix the royalty 
at four per cent. Various people 
have told me and the Control­
ler was also telling me that, in the 
collaboration and other agreements 
that have been reached, we have not 
allowed more than one to two per 
cent royalty up till now. The royalties 
allowed by the Controller of Patent 
are much less than four per cent and 
also the royalties that have been 
mutually agreed upon between the 
various parties are much than 
four per cent. What is your objec­
tion to this four per cent, because, 
in actual practice it is much less than 
that?

SHRI AMIN: In actual practice, as 
I know, it is not much less. Even in 
the formulation, Government have 
allowed—they have stopped it now—
71 per cent royalty to be paid. It Is 
now reduced. I do not know of any 
case where it is one to two per cent

DR. SUSHILA NAYAR: Most of the 
people said it was one to two per 
cent.

SHRI AMIN: I have not heard of it  
As a matter of fact, the normal prac­
tice is, it is never less than five per 
cent. If the patent is new, in foreign 
countries, between two companies it 
goes up to 10 or 10J or 12 per cent 
When a patent comes to an end, it 
gradually tapers off, may be two 
per cent, but If the life has to go 
through for five to six years, I have 
to pay seven per cent. It is a varying 
rate.

DR. SUSHILA NAYAR: I was given 
rto understand that in actual practice, 
jit is less than four per cent: one to 
rtwo per cent only.
i Further, do you think there is any 
justification for patenting fonnula-

tions? It is only mixing up a little 
of this with a little of the other. 
There is no reasearch or originally in­
volved. Why is the formulation to 
be patented at all? Can you throw 
some light on this?

SHRI AMIN: Actually I can tell you 
my personal view; as far as the Fede­
ration is concerned, we have not 
discussed this point, and arrived at 
any opinion in our Committee as to 
what should be our stand in regard 
to formulation. But, I personally 
think that there is less of necessity to 
give that sort of protection as far as 
formulation is concerned. That is my 
personal view, not the view of the 
Federation.

DR. SUSHILA NAYAR: You know 
why so often a patentee takes a patent 
,afnd then goesf on importing drugs 
from outside. He does not manufacture 
the drug within the country for many, 
many years. In some cases he may 
not do it at all. The only fact is that 
he has registered it, which can give 
him the st>le monopoly of importing 
it at whatever price he wants. Would 
you consider it in the interest of the 
country that ^protection be given to 
him only when the party begins to 
manufacture it within the country? 
Otherwise, if the patentee is allowed 
to import or should any other indivi­
dual be allowed to import, the risk is, 
in the beginning they import in order 
to create a market; you know there 
will be enough consumption of the 
drug. The market need not be a mo­
nopoly concern; it may b'' confined to 
others also. Will you throw some 
light on thi-i? Anybody should be 
able to import; not necessarily the pa­
tentee alone.

SHRI AMIN: I personally think 
that in the provision of licence of 
right, as it is now, if there is a party 
and if royalty is to be paid, it auto­
matically takes care of what you are 
saying. But this particular question 
that you have asked has several impli­
cations. If I am importing a pwti-
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cul&r drug from an outside source and 
if that source is also a licencee of the 
patentee, then the problem does not 
arise. We need not protect him be­
cause he is already protected in the 
other country where he is manufac­
turing and the other people should 
be allowed to import. But, what is 
normally operating is that the licences 
which are given to the various manu­
facturing units in other countries are 
exclusive, they are only for their use, 
and that is why it is almost impossible 
for other parties to import that par­
ticular product except through count­
ries where there are no patents. He 
may be able to import it through Italy, 
sometimes perhaps through France or 
Germany or Japan.

DR. SUSHILA NAYAR: Now, the 
Drugs Act is found to be a very use­
ful Act. Suppose, I take a patent and 
I am the only importer: I can sell it 
at any price I want to. There is no 
reason why you should not allow the 
import and why you should not give 
protection only when I produce.

SHRI AMIN: Protection should be 
given only when you produce in the 
country. I quite agree with you. I 
was thinking of the implication if we 
have patent protection within the 
country. But there is no need to pro­
tect just imports. You should be free 
to import as long as it is not manu- 

. factured within the country.

DR. SUSHILA NAYAR: You have 
stated that the life of a patent should 
be long. We have proposed 10 years 
and you have stated that it should be 
16 years or something like that. You 
are aware that even in the United 
States they are thinking in terms of 
reducing the life of a patent to seven 
years. Further, we were told in our 
recent visit to a number of places 
that after the first three years gene­
rally the prices are reduced, which 
means that the greatest benefit that 
the patentee derives is during the first 
three years. In the circumstances, 
would you not agree that we should 
think in terms of seven years rather 
than 10 years or 16 years?

SHRI AMIN: I have already said 
that there should not be any distinc­
tion between the patent and the other. 
It should be equal, i f  it is 10 years 
for engineering goods, it should be 10 
years for drugs too. This distinction 
should not be there. As I understand, 
in the United States there is no move 
to reduce it.

DR. SUSHILA NAYAR: We have 
got a note from the Secretariat here 
in which some people have been 
quoted.

SHRI AMIN: There is no move in 
the advanced countries to reduce the 
patent period. There has been a lot 
of thinking on the amending of the 
Patent Act as they also realise certain 
difficulties that we are having here.

DR. SUSHILA NAYAR: You will b# 
interested to know that most of th* 
arguments, and most of the points 
coming and representations made are 
from the Drug industry and there is 
hardly any outside drug trade. Why 
it is so?

SHRI AMIN: It is difficult for me
to throw any light except to say that 
Drug interests are more active.

DR. SUSHILA NAYAR: Have the 
efforts taken so far hampered deve­
lopment in any way? Do you think 
when, we fix royalty it should include 
giving know-how?

SHRi AMIN: Patent granted within 
the country could often create diffi* 
culties, for our research team. We 
hope the licencee of right provision 
will 4>ake care of that difficulty. 
Patents and know-how are separate 
and can’t be linked up. Even if we 
get it will be obsolete know-how.

MR. CHAIRMAN: We are 'very
thankful to you and we have taken 
note of what you have said. Youra 
is cent'-per-cent Indian industry. We 
are glad to have the benefit of your 
views. Thank you.

(The witnesses then withdrew)
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ELECTROSTEEL CASTINGS LTD., 
CALCUTTA

Spokesman SHRI P. L. PASRICHA. ‘

# (The witness was called in and he
took his seat)

MR. CHAIRMAN: In your letter you 
say about infringement or non-infrin­
gement ol certain things: they ace all 
personal matters and the Committee 
are not interested in that. The Com­
mittee is interested only in the fram­
ing of the Bill. If you have anything 
on that point, you may say. We are 
not concerned with your personal 
matters etc. It is for the court to 
say.

II

SHRI PASRICHA: We have cited 
certain cases in the Memorandum to 
bring certain points. There are two 
provisions (e) and (f) of 64(1).

This gives protection to *ome paten­
tees which they do not enjoy at pre­
sent. We say, this is not in the 
country’s interest. In 1939 the Patents 
Bill of 1911 was amended, whereby 
the right was given to the Indian 
public to challenge any patent on the 
ground of prior knowledge of the pro­
cess having been published anywhere, 
either in India or abroad. That right 
subsists till today. But that right, we 
feel, is being taken away by these two 
provisos.

SHRI JUGAL MONDAL: What Is
this prior knowledge?

SHRi PASRICHA: I shall explain. 
If the process has been notified or 
Published abroad as may hav© hap­
pened in cases where a patent has 
baen sought in some other country 
before it is sought in India, that would 
constitute one example of prior know­
ledge.

MR. CHAIRMAN: Can you elabo­
rate it a little further?

SHRI PASRICHA: If someone in
America has a patented process and 
he publishes that process in America 
or England or any other country out­
side India for whatever purpose he 
may consider* necessary including 
patenting of the patent in one o f 
those countries and subsequently he 
obtains a patent in India, then I have 
the right at present of challenging 
the validity of that patent on the 
ground that I have prior knowledge 
of the process abroad, long before and 
therefore I can resist his claim for 
infringement of his patent in India. 
This right was given to the Indian 
public by a deliberate A*t in 1939 
and when the Act of 1911 was amend­
ed and this right has been upheld by 
the High Court of Allahabad in Suit 
No. 2 of 1954 connected with Original 
Suit No. 3 of 1955. They upheld that 
this ri^ht is available to the Indian 
public to challenge a patent made in 
India on the ground that there was 
prior knowledge of this process 
abroad and it is in that context that 
we have submitted the memorandum.
I am sorry that we have brought our 
own instance which is only illustra­
tive.

MR. CHAIRMAN: Do you mean to 
say that the present amendment, if 
passed will affect that right 'A the 
Indian public and to that extent they 
will be put to a disadvantage?

SHRI PASRICHA: Yes. The
public in India have in many cases
invested heavily in processes which 
are or could be challenged under such 
patent. They have done so delibe­
rately under the view that such
challenges could be resisted. There 
are certain cases pending in courts on 
the same issue. They would be 
adversely affected. Therefore, our 
submission is that the Committee may 
consider deletion of these provisos.

SHRI ARJUN ARORA: There is
much in what he says. Let our
Draftsman examine it.
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MR. CHAIRMAN: I think our Law 

Department will examine this.

SHRI PITAMBER DAS: We should 
not summarily reject it. We will 
consider it.

SHRI K. V. RAGHUNATHA 
REDDY: We have taken note of the
point. When we come to clause by 
clause discussion, we will consider 
this point.

SHRI JUGAL MONDAL: Are you
the manufacturer of electro-steel?

SHRI PASRICHA: That is the
name of our company. We are manu­
facturing ca3t-iron pipes and steel 
castings.

SHRI JUGAL MONDAL^ Is it a 
patented process.

SHRI PASRICHA: Tyton Cast-
iron pipe joint is the patent held by 
America.

SHRI JUGAL MONDAL: Patented 
by which firm?

SHRI PASRICHA: By U. S. Pipe.

SHRI SEZHIYAN: Do they have
patent in India? In which year they 
have taken?

SHRI PASRICHA: That I do not
remember. But I believe that it can 
be successfully challenged under the 
present law, as it exists. And we may 
seek challenging it.

SHRI KRISHAN KANT: If the
Bill is passed?

SHRI PASRICHA: Then I am
debarred. This cast-iron pipe joint is 
a very important part of the pipe 
because it helps to join without lead 
which we have to import.

SHRI JUGAL MONDAL: Do you
have factories here?

SHRI PASRICHA: It is near
Calcutta.

SHRI R. P. KHA1TAN: What is
the total quantity that you are manu­
facturing?

SHRI PASRICHA: We have a
capacity ranging between 25000 to 
45000 tons of pipe a year depending 
upon the size of the pipe.
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. SHRI F. A. AHMED, (THE MINIS­
TER OF INDUSTRIAL DEVELOP­
MENT AND COMPANY AFFAIRS): 
They are more clever.

SHRI PASRICHA: I concede the
point.

DR. SUSHILA NAYAR: You would 
be happy if there are no patents.

SHRI PASRICHA: We don’t say
so. If I have a right not only in
India but in some other countries 
also to challenge a patent success­
fully, I shall certainly try and exer­
cise

DR. SUSHILA NAYAR: If there
are no patents you can make what­
ever you want.

SHRI PASRICHA: We ourselves
have sought patents for some two or 
three inventions we have made in on®



of our companies in other countries. 
We went to Japan for patenting. We 
came up against the same thing. They 
told us, “when you sought the Indian 
patent, you had notified it publicly 
and so it is no longer notifiable in 
Japan for patenting. This is more or 
less on all fou rs ....<.

SHRI K. I. VIDYASAGAR: Under 
the Paris Convention, within one year 
it can be filed.

MR. CHAIRMAN: You give us a
copy of the judgment of the Allaha­
bad High Court

SHRI PASRICHA: I shall be happy 
to do that.

MR. CHAIRMAN: Thank you very 
much. I am sure the Committee will 
take due note of your views on this 
Bill.
<The Committee then adjourned for 
lunch and reastcmb'ed at 15.00 hrs.)

Ill

INDIAN CHEMICAL MANUFAC­
TURERS ASSOCIATION

Spokesmen:

1. Shri M. S. Sastry,
2. Shri A. M. Gadgil.

( T he witnesses were called in and they 
took their seats)

MR. CHAIRMAN: Mr. Sastry and
Mr. Gadgil, we welcome you here. 
Please give a brief statement of what 
you propose this Committee to take 
note of. Thereafter, members will put 
you questions for clarification.

SHRI SASTRY: Thank you, Mr.
Chairman. I am very happy to say 
that the ICMA have been invited to 
give their views on this important 
subject. I am sorry that two o i  our 
colleagues could not join us because 
one is ill and the other is abroad.

I would like to take five minutes to 
give the salient points which we think 
1006 (E) LS—24

as important in respect of the Patents 
BUI, 1967.

MR. CHAIRMAN: What is the
number of your members?

SHRI SASTRY: We have 160 mem­
bers now, out of which 46 are Drugs 
and Pharmaceutical members. But 
the entire ICMA is interested in the 
Sill apart from the special interest of 
the Drugs and Pharmaceutical mem­
bers.

MR. CHAIRMAN: Please note that
your evidence shall not be treated as 
confidential; it is likely to be made 
public.

SHRI SASTRY: Sure.

The ICMA would like to concentrate 
its attention on three of the important 
clauses of the Patents Bill and the 
three are the following: (1) Clause 
48, which gives powers to the Govern­
ment to infringe Patent rights with­
out compensation; (2 ) Clause 53 
which discriminates between foods, 
medicines and drugs and all other 
items of patent in regard to the “term 
of patent” ; and (3) Clauses 87 and 88 
which empower Government to stamp 
“ licences of right” on all patents 
issued on foods, medicines and drugs 
and also to fix an uniform ceiling of 
royalty on all inventions irrespective 
of the value of the invention. Our 
endeavour before the Joint Select 
Committee would be to focus the 
Committees attention on these three 
important clauses to the greatest pos­
sible extent.

The stand of ICMA on clause 48 is 
very .clear. In the Association's view 
a patent is an “intellectual property” 
acquired by the inventor as a result 
of his efforts and investment. In­
fringement of patent rights by the 
Government for whatever purposes, 
in effect, is a repudiation of the 
fundamental concept of a paten* as a 
property. It is therefore against the 
basic objectives behind the grant of 
a patent as set out in clause 83. Such



infringement proposed in the Patents 
Bill would be damaging to the gene­
ral public policy of the Government, 
which is to encourage invention and 
development of indigenous research.

The ICMA suggests that, only in 
case of emergency like war-time or 
at the time of an epidemic the Govern­
ment may exercise the right to use 
patents and this too after payment of 
due (Compensation. Such a provision 
has already been made in clause 100 
of the proposed bill and as such, 
clause 48 should be deleted with the 
exception of sub-clause 48(d) which 
may be retained.

Under clause 53 in the proposed 
Patents Bill, 1967, the “term of 
patent” for all products other than 
foods, medicines and drugs has been 
fixed a 14 years. However, in the 
case of foods, medicines and drugs, 
the period has been fixed at only 10 
years from the date of filing of the 
complete specifications for a fresh 
application. For all existing patents 
the term has been fixed at 10 years 
from the commencement of the Act or 
16 years from the sealing of the 
patent, whichever is lower. There is 
no provision for extension of the term 
of patent. It can be seen that patents 
on foods, medicines and drugs have 
been deliberately discriminated 
against by fixing a shorter term of 
patent of 10 years from the date 
of filing the specifications. Since it 
is well known that it takes at 
least 2 to 3 years to seal the 
patents after filing the applications 
and a further period of 4 to 5 years 
to develop the pilot plant and scale 
up activities before any commercial 
exploitation is possible, the ICMA 
feels that the term of patent in the 
case of foods, medicines and drugs 
also should at least be the same as it 
is in the case of others i.e. 14 years 
and this should be calculated from the 
date of sealing the patent. Further, 
a provision must be also made to ex­
tend the term of patent by an appro­
priate period in deserving cases.

As regards the stamping “licences 
of right” at the time of issuing the

patents, the Association is strongly 
against this proposal. The Associa­
tion feels that at least a period of 
three years should be allowed after 
the sealing of the patents for the 
inventor to try and exploit his patent 
commercially. However, a provision 
may be made for the granting of 
“compulsory licences” after the lapse 
of three years from the date of seal­
ing the patent. For such compulsory 
licences the inventor should be ade­
quately compensated with an outright 
licence fee or a suitable royalty rate 
which could be negotiated between 
the patentee and the licensee. In case 
there is no agreement between the 
patentee and the licencee, the Con­
troller of Patents may award an ade­
quate compensation, taking into con­
sideration the value of the patent and 
the investments made on it. The deci­
sion of the Controller of Patents onr 
such awards, however, should be sub­
ject to appeal in a icourt of law.

The proposed provision of the 
stamping “licences of right” on all 
patents on foods, medicines and drugs 
at the time of sealing the patent as 
provided in clause 87 should be 
deleted.

The “ceiling on royalty” at an uni­
form rate of 4 per cent as provided 
in clause 88(5) of the proposed Bill, 
irrespective of the value of inven­
tions, is considered a retrograde step 
and is not conducive to a strong 
patent system. If this clause is left 
as it is, the incentive to research and 
development in the industry will be 
greatly curtailed and this would 
adversely affect the development of 
the industry in the country. As it 
happens, the number of patents by 
the Indians have been gradually in­
creasing from year to year. A recent 
report says that the number of Indian 
patents in 1967 was 1,125 as against 
960 in the previous year, 1966. Even 
here, it should be seen that nearly 700 
are individual patents. If the ceiling 
on royalty is fixed at 4 per cent, the 
incentive for such indigenous research 
and patents would be definitely cur­
tailed and thus adversely affect the
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development of the industry. This is 
true not only for the drug and 
pharmaceutical industry but the entire 
chemical industry. In 1967, we had 
about 5,469 patents, out of which 
nearly 2,260 are chemical patents. 
About 42 per cent are chemical 
patents. So, it is quite clear that in 
an industry like the chemical industry 
which icludes also the drugs and 
pharmaceutical industry which has 
come to a stage of take-off, the free 
flow of technical know-how from 
foreign countries is very essential, and 
if this free flow of technical know­
how is necessary, it is necessary to 
have a strong patent system “and a 
strong and protective patent system at 
that. Otherwise, the absence of a 
strong and protective patent system 
would lead to secrecies in important 
discoveries and such secrecies are not 
in the interest of the flow of scientific 
knowledge.

Further, the low rate of royalty of 
4 per cent maximum, and that to tax­
able, will not encourage the flow of 
technical know-how from other coun­
tries. At this stage of development 
in our country when we are obliged 
to import technical know-how from 
other developed countries, conditions 
should be such that the flow of tech­
nology is easy. In order to keep this 
flow of technology unimpaired, the 
Association submits that clause 88 (5) 
should be complectely deleted and the 
existing clauses 84 and 85 may be 
made applicable to the inventions on 
foods, drugs and medicines also. I do 
not want to go into the various details, 
but this in short is what I would like 
to submit.

MR. CHAIRMAN: With regard to 
licence of copy right it has been the 
opinion of so many that licence of right 
will minimise the mischief of mono­
poly which patents may lead to. But 
you suggest that the licence of right 
*s a retrograde step. Could you elabo­
rate on this? Do you mean that 
licence of right should not be auto­
matic but it should be given after 
*°me time, and if so, what are your

arguments in favour of such modi­
fication?

SHRI SASTRY: A8 I have said, a
patent comes out of a certain amount 
of effort and investment on the part 
of an individual or an organisation. 
There is an investment in this by an 

^ individual or an organisation. If this 
intellectual property gained by some 
effort and expense is denied the im­
mediate use of exploitation of its own 
finding, it naturally means that the 
incentive to such inventions would be 
definitely curtailed.

1 am strongly for compulsory licen­
ces because we cannot do without 
compulsory licence but the compulsory 
licence should be given after about 
three years from the date of the 
patent, so that meanwhile, the inven­
tor has adequate time to exploit 
or to get a fair compensation from 
the person who exploits his invention. 
If this is not done, then automatic 
giving of licence of right would dimi­
nish interest in the organisation as 
well as in the individual in research 
and development.

SHRI SEZHIYAN: We are glad to
have the memorandum prepared by 
you and circulated to us. The memo­
randum does not, however, bear any 
date. Could you tell us when this was 
prepared?

SHRI GADGIL: The first memo­
randum was prepared and sent as 
early as August, 1968. The latest was 
in March, 1969. We have sent two, a 
first one and a supplementary one.

SHRI SEZHIYAN: I am referring
to the one which contains two annex- 
ures, one being a copy of a letter 
dated the 7th October, 1964, and an­
other containing some proposed 
amendments. This was submitted by 
you in March, 1969?

SHRI SASTRY: It was a supple­
mentary note which was sent in 
March, 1969. Earlier, in January, 196$ 
we had sent a memorandum; we had 
referred to the earlier letter in that,



and that wms why we had enclosed a 
copy of the correspondence.

SHRI SEZHIYAN: Which is the
final memorandum?

SHRI SASTRY-. The final one was 
sent in March, 1969.

SHRI SEZHIYAN: Could I have
the one sent in January?

SHRI SASTRY: Yes, I shall pass it 
On to you.

SHRI SEZHIYAN: I shall reserve
my questions to the end.

SHRI ACHUTHA MENON: You are 
raising objection to clause 48 of the 
proposed Bill. Clause 48 Is intended 
to meet an eventuality. Suppoae there 
is an epidemic in the country and the 
drugs necessary for meeting the situ­
ation are in short supply and the pa­
tentee is not in a position to supply 
in such cases, should Government not 
have the power to import it and sup­
ply It at a reasonable price to the 
public?

SHRl SASTRY: In case of an epi­
demic or in an emergency like that, 
if the drugs are imported, there is 
no harm in that, and we have no ob­
jection to that. But what we are ob­
jecting to is the giving of production 
facilities ad knowledge of the pa­
tents for production within the coun­
try either for a Government company 
or for any other company.

SHRI ACHUTHA MENON: That is 
not covered by Clause 48. You are re­
ferring to clause 48 along w ith  clause 
100. Clause 100 contemplates another 
situation in which Government ac­
quire the T igh t to use the patent or 
uses the patent; in that case, there is 
some justification for awarding com­
p en sa tio n . But 'so far <as clause 48 is 
concerned, there is n o th in g  like that. 
It is intended to meet a particular 
situation and for that Government 
should Have such power.

' ' ’ ; I Tfif!

SHRI SASTRY: Re: cl. 48, we have 
no objection if any drug is imported, 
but that cannot go on f«r long.

SHRI ACHUTHA MENON: Th*t
will depend upon the conduct of the 
patentee also. The patent is issued in 
the expectation that he will work it 
and make the product available to the 
public at a reasonable price. If that if 
not done, Government should have 
the power to take this step.

SHRI SASTRY: Certainly, it is al­
ready there in the patent law; after 
three years, compulsory licence if 
available.

SHRI ACHUTHA MENON: There
are other provisions also. But this 
provision is also necessary. There 
may be delay. If you want to start 
manufacture, it may take one or two 
years. Meanwhile, there may be ur­
gent necessity to get the product in 
the country and It may be necessary 
to import.

SHRI SASTRY: I understand in
the new Bill there is no product 
patent. If the product is not available 
here, import of the same should not 
be a problem. But here, the objection 
is with regard to use of the patent 
to manufacture or to use continuously 
even though certain people within the 
country are manufacturing the pro­
duct. If. at any time supply of the 
product is not adequate, Government 
can always import.

SHRI JUGAL MONDAL: It is not 
very clear. You mean import the 
basic material and then manufacture.

SHRI SASTRY: Yes.
SHRI ACHUTHA MENON: With

regard to your argument for a strong 
patent law, the situation is not quite 
as you visualise because evidence haa 
been led before the Committee al­
ready to the effect that there is a 
practice among patent-holders to take 
out patents and then not show any 
anxiety to start the industry, thus de­
laying it by various means. Mean­
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while they gel the product from the 
abroad and sell it here at a very high 
price to the public. To meet this situa­
tion and to encourage lt>cal people to 
go in for research, inventions and 
discoveries, this step is necessary. One 
view is that there should be no patent 
protection at all and anybody can 
manufacture any product he likes. 
The other view is that at least the li­
cence of right provision should be 
there. Even this morning, the FICCI 
representatives laid much stress on 
this that in order to prevent abuse of 
patent rights by the patentee, this 
provision should necessarily be there
00 that people can work the patent, 
ot  course on certain payment of 
royalty.

SHRI SASTRY: I have said that at 
least three years should be given to 
the patentee for having spent his time, 
money and effort to see whether he 
can exploit the patent or not If he 

v has not done it at the end of the 
period, the compulsory licence provi­
sion automatically comes and any­
body can work it. Within these three 
years I do not envisage any extra­
ordinary development of in the ma­
nufacture of revolutionary drug tak­
ing place. Hence “Licences of Right” 
ere not necessary.

SHRI JUGAL MONDAL: A clari­
fication. You refer to a minimum 3 
years after sealing. When you apply 
for it, you have two years before 
you and then there is sealing. That 
means five years plus your advocacy 
of another 14 years. How many years 
it comes to?

SHRI SASTRY: From our own ex­
perience, in any laboratory research, 
not all patents will product fruitful 
results in the form in which they 
could be used for commercial exploi­
tation. It may be one in 300, apart 
from one in 5,000 producing a fruitful 
laboratory result. If the patentee 
does not get this 2 plus 3 years to 
exploit one in 300 which is commer­

cially exploitable, the incentive for 
research is definitely curtailed. This 
is our firm view not only with respect 
to drugs but also with respect to 
many chemicals and other products 
which we want to produce. For ex­
ample, we are going in a big way for 
fibre plants, plastics, downstream 
petro-chemicals etc., in our country 
In all these, if we do not have 
a strong patent system, we cannot 
expect a transfer of technical know­
how very smoothly from outside. 
Otherwise, if we think we can do 
everything all alone, then we can 
abolish patents and live in isolation.
I do not think that is the intention of 
the patent law. From what I have 
understood, the intention is to see 

„ that international and Indian research 
is promoted and benefits thereof 
made available to our people.

SHRI ACHUTHA MENON: Are
all the members of your Associa­
tion Indians or there are foreigners 
also?

SHRI SASTRY: I do not under­
stand what is meant by ‘foreigners'. 
All the companies are Indian com­
panies incorporated here under our 
law. Such companies are members of 
our association.

SHRI ACHUTHA MENON: Is there 
any foreign capital and foreign 
management?

SHRI SASTRY: In some there is 
foreign management and in some 
there is foreign investment. Take the 
case of our own company. There is 
foreign investment but no foreign 
management. May be Merck, Sharpe 
and Dohme may have foreign 
management and majority of foreign 
investment also, but essentially all 
are Indian incorporated companies. 
We do not make any distinction bet­
ween Indian and foreign companies. 
As long as they are incorporated in 
India, they are Indian companies.
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SHRI ACHUTHA MENON: Every­

body need not have the same opinion.

One clarification. You say in p. 3 
of your memorandum that on an esti 
njate nothing less than Rs. 3-4 crores 
have to be spent before one is able to 
achieve any commercially useful re*- 
suit. What is the basis for it?

SHRI SASTRY; We have started 
a research division in Sarabhai Che­
micals and for the last five years we 
are spending about Rs. 25-30 lakhs a 
year and we have not found one 
single substance so for which could 
be commercially even thought of.

SHRI ACHUTHA MENON: So
from the experience of your firm, 
you are generalising. We have it on 
other evidence that many of the com­
panies are not spending any worth­
while amount on research.

SHRI SASTRY: Talking on drugs
and pharmaceutical companies, with 
which I am more familiar, there are 
nearly 2,500 drug and pharmaceutical 
companies. Out of them about 
110 or 115 are affiliated to the D.G.T.D. 
and the rest of all these come under 
the category of Rs. 5 to 10 lakhs of 
capital. You can understand what 
type of research they can afford to do. 
Even among the 110 or 115 G.D.T.D. 
affiliated companies, the Companies 
which have a sale of 1 crore of 
rupees and above per annum are only 
about 30. You can expect only these 
30 companies to start spending money 
on research. Those companies which 
have started making some profit have 
started investing money in research. 
If there are some the companies ate 
there, which do not make adequate 
profit, it is well nigh impossible for 
them to start research particularly in 
the drug field where investment on 
research has to be very heavy to pro­
duce an expected result

; SHRI ACHUTHA MENON: In the
same page further down, you say: 
4lThe patent system may to a certain

extent influence the finished drug 
prices; however, this affects only the 
bulk drugs and not the prices of fini­
shed consumer products." Will you 
explain?

SHRI SASTRY: I made a state­
ment a few minutes before. In the 
new Patent Bill there is no recogni­
tion of product palent. We have got 
only process patent. When I say that 
the bulk is only affected and not fini­
shed consumer packages, it is the 
process patent, for manufacturing 
bulk drugs which is recognised and 
not the finished product patent; 
we have to keep this in mind. An 
active ingredient is not the only part 
of the finished consumer package 
which goes to the consumer; while 
the price of the bulk drug itself may 
increase slightly because of the pat­
ents, such an increase would not 
object the price of patents but not the 
finished consumer package.

SHRI KRISHAN KANT: Mr. Sas­
try, I hope these are the two things 
which you have sent to us and you 
stand by them.

SHRI SASTRY: Yes.

SHRI KRISHAN KANT: Out of
the 160 major units, how many of  ̂
them have foreign capital investment 
or the foreign companies have in­
terest^ in them?

SHRI SASTRY: Nearly about 40
to 50 per cent.

SHRI KRISHAN KANT: I expect­
ed that from the memoranda. They 
reflect that. I would like to draw the 
attention of not only the witness but 
also that of the Chairman and the 
hon. Minister to these references in 
the memorandum. There is a copy
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of letter No. ABJL-117/1248 dated 
7-10-64 addressed to the Secretary, 
Government of India Ministry of 
Industry and Supplies from the Secre­
tary, Indian Chemical Manufacturers 
Association, Calcutta. The Associa­
tion expressed its fear that the life 
of a patent might be restricted to 
seven years instead of fourteen years. 
They have based their argument on 
this fear and wanted that the life of 
the patent should be 10 years. They 
have built up their whole argument 
in this memorandum on this fear. At 
that time they were threatened with 
7 years. In their proposed amend­
ments, they say: ‘Having regard to 
the essential need of having a system 
that should provide incentive to the 
country's scientific talent and en­
courage rapid industrialisation and 
not be abused in practice, the Asso­
ciation strongly feels that the propo­
sed fresh enactment should provide 
for the following: (a) patents should 
be granted only for a process and not 
for the products manufactured by 
such process; they have changed the 
position now. It is very necessary 
that this Committee takes note of it. 
The charge that is being thrown on 
the Government and this Committee 
is that they are being pressurised. The 
Government is pressuried by the busi­
ness and foreign interests. That is 
why the Report is not coming. I 
would like to say that the foreign 
interests and the big business are 
trying to pressurise the Government. 
When they feared that the term of 
the patent was going to be 7 years, 
they wanted 10 years. When it is
10 years, they will ask for 14 years. 
When process patent is given, they 
will ask for product patent. Now 
they want, in fact, product patent.

SHRI DAHYABHAI V. PATEL: 
Mr. Chairman, this is not the occasion 
to refer to these things. He passed 
some remarks about me yesterday, 
which were uncalled for. He has 
been persistently doing this kind of 
thing.

SHRI KRISHAN KANT: This is 
my freedom. I want this to go on 
record. While we take up clause by 
clause consideration, these things 
should be looked into. That is why I 
asked the witness whether he stood 
by  the memoranda.

SHRI JUGAL MONDAL: After
the witnesses withdraw, we can have 
a discussion.

SHRI KRISHAN KANT: Why do 
they want to have a change now?

SHRI SASTRY: Even today the
I.C.MJL says that process patent is 
enough. Nowhere in our memoran­
dum, we have said that product 
patent should be given for all types 
of Patents We do not want product 
patent in all cases except foods, drugs 
and medicines Even if it is felt that 
we are changing our position, we are 
prepared to go for the original re­
quest of process patent. We are satis­
fied with the process patent in all 
cases except foods, and drugs.

SHRI KRISHAN KANT: About 10 
years?

SHRI SASTRY: When the Pat­
ent Bil came up in 1965, we had 
to make a distinction between the 
manufactare of chemicals and the 
manufacture of drugs and foods. In 
the case of chemicals, the question of 
'getting them tested clinically and 
various other procedures do not come 
in the picture. A s soon as a product 
passed the chemical test, it sould be 
put in the market. But, we realised 
that while 10 years or 12 years may 
be enough for chemicals, such 
period is not adequate for drugs, 
foods and medicines. We found that 
as much as 7 years are necessary to 
get the clinical tests done before a 
drug could be marketed. Even to­
day, the Hamycin, discovered by 
Hindustan Antibiotics has not been 
commercially exploited. This is 1m
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spite of the fact that eight years are 
over after the diacovery had taken 
place. It shows the tremendous 
amount of work that is to be done on 
toxicities and other clinical tests that 
the international body and an own 
drug control authorities has prescribe- 
ed. The work done is so much in the 
case of drugs that one has to 'make 
quite a lot of distinction between 
drugs and chemicals. At that time of 
the first memorandum we did not 
make a distinction but we definitely 
found the necessity later and hence 
sent supplementary memorandum.

SHRI KRISHAN KANT: It is now
14 years and next time you will say 
it must he 16 years!

SHRI GADGIL: Even if we do
that, asking for 16 years, it is up to 
the Committee to decide it.

SHRI KRISHAN KANT: I am only 
bringing to your notice how vhe indus­
try has been functioning. Now, let 
us go clause by clause. In clause 
2(h), you say that the CSIR and 
similar institutions should not be 
brought under the scope of the defini­
tion of public undertaking. Is it not 
a fact that when the Government 
takes up a process of manufacture, it 
would certainly like to take the help 
of research laboratories like those 
under the CSIR whenever any modi­
fication or some such thing is reqired?

SHRI SASTRY: For research acti­
vities, they can always use the scienti­
fic knowledge, w h ic h  is open from the 
patent literature for furthering the 
knowledge available, but not for the 
commercial exploitation of the 
scientific knowledge.

SHRI KRISHAN KANT: The de­
finition of ‘‘public undertaking9 is 
given here. CSIR and such other 
institutions have been put in particu­
larly because in the processing of 
the material the Government would 
like to know whether the process is

.good, valid or not In the case of the 
private industry, they can go to the 
court, but the others cannot. So, in 
order to allow the Government to do 
it properly and take the help of the 
research organisations that the Gov­
ernment have at their disposal, this 
has been included.

SHRI SASTRY: There is a misun­
derstanding I wish to clarify it. For 
the CSIR or even the private research 
laboratories, the patents are open, and 
they can go and buy the patent for a 
certain sum of money but not for 
exploitation. They can use the know­
ledge for furthering or improving or 
altering their process. If they efcn do 
so by obtaining the patent by paying 
a few rupees from the Patent Office, 
why should it be incorporated here? 
That knowledge will be freely avai­
lable.

SHRI KRISHAN KANT: It is in 
the diflnition of a public undertaking.

MR. CHAIRMAN: The witness says 
that when you can get the informa­
tion from the Patent Office for a 
nominal fee, what is the necessity.

SHRI KRISHAN KANT: Public
undertaking has been mentioned in the 
Bill. Your modification may not 
be acceptable because of this.

SHRI SASTRY: I do not sM Why
it cannot be accepted. What you need  
in the public undertakings like the 
CSIR and* the research laboratories, is 
the scientific knowledge, and it is not 
denied to these organisations.

SHRI KRISHAN KANT: Supposing 
the Government takes up the manu­
facture which the private industry is 
doing—

SHRI SASTRY: When the Govern­
ment wants to take it up, the Govern­
ment cannot usurp, the property. The 
Government have to pay compensation 
and do it. I do not say that the Gov­
ernment should not Hake it up; Gov­
ernment have every right to do that.
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SHRI KRISHAN KANT: If the
G o v e rn m e n t h a s  to p a y  co m p en satio n ,
1 agree with you. But in the defini­
tion of the words, CSIR has been 
included. What is your objection?

SHRI SASTRY: Because we feel
that some of the CSIR labs, may be 
come a producing laboratories and a 
situation may arise where they tmay 
commercially exploit the patent with­
out compensation.

SHRI KRISHAN KANT: Com­
pensation is a different problem. It 
may be taken up separately.

SHRI SASTRY: It can be taken
up by the CSIR for commercial use 
through a “compulsory licence” . Why 
duplicate the procedure?

SHRI KRISHAN KANT: Now, let
us take clause 5. You want to delete 
clause 5. You have said:

‘The novelty of the pharmaceu­
tical research is inueing the 
known processes to obtain new 
compounds for new unexpected 
uses. Hence, there is a neces­
sity in the case of pharmaceuti­
cals for the recognition of both 
process patents and product 
patents, depending upon the 
nature of the inventions.. ”
SHRI SASTRY: But not in all the 

chemical industries, only in the case 
of drugs and medicians.

SHRI KRISHAN KANT: Previ­
ously, they had regard to the essen­
tial things. They said that patents 
should b 3 granted only for the pro­
cess and not for the product. That 
was their earlier statement. They 
said they stood for the process patent 
only.

SHRI SASTRY: May I clarify it? 
in the beginning we were onlv consi­
dering the chemecial industries as the 
Indian Chemical Manufacturers’ 
Association. But when we found that 
the drug and pharmaceutical indus­
tries who are also our members had

special problems of their own, we* 
had to reconcile their problems with 
the general problems the result was 
that we found that as far as 
the ICMA is concerned, for chemical 
industry, there is no necessity for 
product patent. Only in the case of 
drugs we expect some difficulty and 
we said that product patent may be 
necessary. But we would even now 
say—and we still stand by our origi­
nal statement—that we are not desir­
ous of having a product patent, and 
we would be satisfied with a process 
patent.

MR, CHAIRMAN: It all depends
on how we understand it, Mr. 
Krishan Kant.

SHRI KRISHAN KANT: We want 
to know their interpretation. Now, 
the AIMO has given us certain in­
formation and the OPPI has given 
as a certain information as far as 
the foreign interests are concerned. 
May I know why there is a conflict 
between the two opinions7

SHRI SASTRY: I do not know
what is in the mind of the OPPI or 
the AIMO. All I can say is that we 
strongly believe in what we have said 
here on behalf of our Association.

SHRI KRISHAN KANT: How
many Indian patents are worked 
abroad and how many foreign 
patents are worked in India?

SHRI SASTRY: How many years
is it since we started research in 
India? It is just four to five years. 
How many patents can there be in 
India? There can be one or two or 
three which can be exploited;

Hamycin of Hindustan Antibiotics 
has been licenced now to three Arms 
in the United States and they are 
going to exploit it much earlier than 
we would do in India. That is the 
present situation.
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SHRI KRISHAN KANT: At
jpresent Japan imports 40 per cent, of 
the patents and exports 60 per cent 
At a certain stage of development 
when you can give *nd take patents 
more or less on an equal basis, you 
can say that these patents are useful; 
otherwise, you will always remain 
•under the control of foreigner® as 
your Association is.

SHRI SASTRY: From 1899 on­
wards Japan has been a member of 
the Paris Convention and it has got 
a very strong and protective patent 
system. Because of this protective 
patent system Japan has procured 
enormous amount of technical know­
how from the United States and other 
countries and has improved over that 
and then exported. If we have not 
improved on the technical know-how 
that we have received from outside, 
it is our mistake and n°t that of the 
patent system. Our indigenous re­
search has not reached that level 
where it could start giving returns. 
Japan was in the industrial field even 
befpre we got independence and 
hence could develop faster.

SHRI KRISHAN KANT: In the 
last memorandum you had said re­
garding drug prices—

“This is a highly debatable 
point and requires intensive and 
extensive study of the sectors 
concerned to settle the point,
particularly in relation to the 
patents system.**

Have you now studied it and got any 
report on this subjects?

SHRI SASTRY: Let alone my
studying it, there was a Tariff Com­
mission’s report which, I think, is 
with the Government. In drug 
prices you have got to take 
two things into account—the bulk 
product and the finished consumer 
product. The bulk product cost may 
4>e three or four times higher in

some cases but the price of the 
finished consumer product is nearly 
two to three times lower in all cases. 
This is a fact which can be proved.

SHRI KRISHAN KANT: We have 
got some statements which show 
that while the profits of some Indian 
manufacturers are 10 to 15  per cent, 
in the case of others many of whom 
may be members of your Association, 
profits range from 100 per cent *to 
200 per cent.

SHRI SASTRY: We can give you 
an analysis of the profitability of the 
pharmaceutical industry on the total 
capital employed as well as on the 
total turn-over. It has never been 
more than 16 to 17 per cent.

SHRI KRISHAN KANT: Please do 
send this statement.

SHRI SASTRY: We shall submit it 
to you.

SHRI PITAMBER DAS: From
what I had been hearing of your 
arguments I have a feeling that the 
underlying idea behind all that you 
said is that if you reduce the royalty 
or abolish the compensation, there 
will be no incentive left for research. 
Is that correct?

SHRI SASTRY: I believe so.

SHRI PITAMBER DAS: I would
like to know what incentive those 
people, who do research work in 
biology, zoology, botany, chemistry 
physics and a number of other sub­
jects have?

SHRI SASTRY: Research in science 
does not get compartmentalised like 
that. Today biological research is 
necessary even for going to the moon. 
Bio-engineering research is going on; 
how bioligical cells adapt themselves 
to space or different atmosphere; 
physics is very important because 
chemical reaction depends upon 
certain physical laws. So, there is an



SHRI SASTRY: In the case of
applied research the expenditure on 
cost is nearly 90 per cent and on 
incentive about 10 per cent.

inter-relation. All this basic research 
is necessary. It is just like expansion 
of education and it is left to the uni­
versities and some institutions which 
can take up basic research. What we 
are talking in patent is not basic 
research; we are mostly talking about 
applied research.

SHRI PITAMBER DAS: You mean 
to suggest that research in basic 
sciences and research in applied 
sciences have got different incentives.

SHRI SASTRY: The expenditure
on research in basic sciences is 
meagre. Once you go from that to 
a pilot plant, it comes to nearly ten 
times and when you go to design and 
commercial production it comes to 
hundred times. So, when you are 
commercialising an idea, it becomes 
almost 100 to 500 times costlier and 
this has to be recovered from some 
place.

SHRI PITAMBER DAS: So, you 
are now advocating financial conside­
rations not because of incentive but 
because of the financial requirements 
of the agencies concerned. You 
plead for royalty and compensation? 
Is it so?

SHRI SASTRY: Of the individual 
too, if the individual has spent.

SHRI PITAMBER DAS: In that
case, compensation or royalty will 
have to be determined by the ex­
penses incurred. If it Is a question 
of incentive, then the consideration 
will be different. So, I want to know 
very clearly from you whether you 
are advocating royalty and compen­
sation to meet the expenses of 
research or to give incentive to the 
person doing research?

SHRI SASTRY: For both.

SHRI PITAMBER DAS: What per­
centage of it would you like to keep 
for incentive and how much to meet 
tke cost?

SHRI PITAMBER DAS: What
objection have you if we fix the 
royalty or the principle of compen­
sation taking into consideration the 
cost involved in particular products?

SHRI SASTRY: Cost is a historical 
item. What was ‘cost’ ten years ago 
is not the ‘cost* ten years hence. If an 
organisation or an individual has 
spent, say, Rs. 100,000 in 1965 on 
research and is expecting to realise 
it in 1975 or so, you can see the 
difference in cost because what was 
Rs. 100,000 ten years ago may be 
Rs. 800,000 ten years later. So, it is 
very difficult to assess the cost in­
volved at present so that compensa­
tion can be given later. What we do 
is to take the potential earning value 
of the patent. It may be that we might 
have spent only Rs. 1,000 on a parti­
cular item of research but there are 
hundred or thousand others which 
have become a failure the cost of all 
of which will have to be taken into 
account. On that basis if you add 
and see, you will see what can be the 
potential earning capacity of that 
particular patent when it is commer­
cially exploited. On that basis it 
should be left to the exploiters and 
the patentee to nogtiate the value of 
compensation.

SHRI PITAMBER DAS: In decid­
ing matters of life and death of the 
people, do yu think it is proper for 
us to be guided mainly or mostly by 
materialistic considerations?

SHRI SASTRY: In a famine area 
hundreds of thousands of people die 
without food. There food is the basic 
Consideration. Perhaps medicine 
comes only next to food. This is a 
matter of life and death of people. 
What action do we take in regard to 
food? The same should apply in the 
case of medicines. If the food index
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goes from 100 to 200, why not 
medicine cost go up by a few rupees 
at least?

SHRI PITAMBER DAS: In the case 
of favnine, we compulsorily acquire 
all the stocks of food. We are pro­
viding the same thing in regard to 
medicine.

SHRI SASTRY: Well you may
compulsorily take over. But you pay 
the price for it as you pay for the 
grains that you take over even at 
the time of famine.

SHRI PITAMBER DAS: In famine 
conditions, we do not pay exorbitant 
prices for the grains.

SHRI JUGAL MONDAL: What
are you saying? You are putting the 
Government in a very awkward 
position.

SHRI DAHYABHAI PATEL: You
forget that we are in a democracy.

SHRI T. V. ANANDAN: You have 
argued that a strong and protective 
patent system is very necessary for 
this country for the inflow of foreign 
know-how. But at the same time the 
Committee was made to understand 
from the evidence tendered before it 
yesterday and the other days that a 
patent system creates monopoly and 
enables the patent-holders to fix their 
own price. What, with your vast 
experience, can you suggest to the 
Committee to get over this difficulty?

SHRI SASTRY: From my own 
experience, the flow of technical 
knowledge starts with the patent. 
Laboratory research alone will not 
give you complete know-how. When 
we have a strong patent system, 
which would protect the persons from 
whom we obtain the technical know­
how, it is quite easy to get the techni­
cal knowledge transferred because 
they also know that we have also a 
protective system and that we intend 
to pay for the know-how.

MR. CHAIRMAN: Do you mean to 
say that if you make the patent law 
rather not very strong, the technical 
knowledge that you need from 
outside may not be forthcoming and 
it may be scared away?

SHRI SASTRY: Exactly.

SHRI S. K. VAISHAMPAYEN: One 
of the justifications for the patent 
law is that the country wants to make 
headway in research. Another view 
is that the country is still under­
developed. Have you got any facts 
to show that the country is really 
making headway?

SHRI SASTRY: As I told you, we 
in India, have started research and 
development activities only a few 
years back. Already, out of a total 
number of 5,000 patents which have 
been granted in 1967, 1,125 are Indian 
patents. The percentage of Indian 
patents is increasing year by year. 
In 1966 it was only 950. Given time, 
definitely the number of Indian 
patents will increase.

SHRI S. K. VAISHAMPAYEN: 
Have you studied this problem and 
if so can you give us the results of 
your study?

*"SHRI SASTRY: I have a report 
actually from the Journal of the 
Patent Office Technical Society. In 
the year 1966 the total number of 
patents was 5,190. In 1947 the number 
was 5,429. Out of the figure in 1967,
1,125 are Indian patents and about 
4,000 are foreign patents. This has 
further been brought . . .

SHRI S. K. VAISHAMPAYEN; 
You can give those figures

SHRI SASTRY: I can give you a 
copy of it.

MR. CHAIRMAN: We can get all 
this information from the Patent 
Office.

DR. VEDERAMAN: I can give you 
all these.
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SHRI SASTRY: We have obtained 
this from the Patent Office. We can 
pass it on to you.

SHRI S. K. VAISHAMPAYEN: 
Your objection is to Cl. 48. Are you 
objecting to the unlimited powers of 
the Government or are you concerned 
about the fact that there is no provi­
sion for compensation.

SHRl SASTRY: I am only concern­
ed with the fact that there is no pro­
vision for compensation.

SHRI S. K. VAISHAMPAYEN: 
You have nothing against the un­
limited powers or according to you 
they are not unlimited.

SHRI SASTRY: It is not necessary 
to include powers in this clause 
because there is already Cl. 100. What 
is the point in duplicating?

SHRI S. K. VAISHAMPAYEN: 
Cl. 100 is different. That is with re­
gard to invention.

SHRI SASTRY: We do agree that 
Government should have the power 
to import in the case of epidemics or 
under special circumstances, but not 
under normal circumstances.

SHRI S. K. VAISHAMPAYEN: 
That is exactly what Cl. 148 lays 
down.

SHRI SASTRY: But compensation
is important. That is not specified in 
48. If proper compensation is allow­
ed under this clause, then I have no 
objection to that.

SHRI S. K. VAISHAMPAYEN: 
With regard to 87 and 88 you have 
said that the ceiling on royalty at 4 
per cent should be increased to a 
higher figure. Have you got any 
figure in view?

SHRI SASTRY: It is very difficult 
to fix the figure at 1 per cent or 20 
per cent. Then other countries will

also go on fixing the figure. Why 
should we specify any figure in our 
patent law? It should be left for 
negotiation. After all, exhorbitant 
royalties are not going to be sanction­
ed by any intelligent Government. 
They will also put a stop to it. So, 
why should we not have a com­
mercial transaction as far as royalties 
aTe concerned?

SHRI C. C. DESAI: Should it also 
be depnedent upon merits of each 
case?

SHRI SASTRY: That is what I feel.

SHRI C. C. DESAI: What should be 
the life of a patent? What should be 
the date from which the duration of 
a patent should count? There are 
two theories—one is that it should 
be from the date of filing of complete 
specifications and the other is from 
the date of sanction or sealing of a 
patent. What are the practical dif­
ferences between one or the other?

SHRI SASTRY: I shall explain to 
you. In the case of general chemi­
cals and engineering materials and 
so on where you can immediately start 
producing or commercialising it 
should be from the date of scaling. 
The problem in the case of drugs and 
pharmaceuticals is special because we 
find that it takes at least five to 
seven years to develop them.

SHRI C. C. DESAI: What you are 
arguing is that the duration of a 
patent should be different in the case 
of food, and drugs from any other 
case. My question is: What should 
be the effective date from which the 
duration of a patent should start?

SHRI SASTRY: It should be from 
the date of sealing of a patent.

SHRI C. C. DESAI: I want to know 
the technical difference between 
these two. Some people want that 
the date of patent should be from tins 
date of filing of & fin a l— complete-^ 
specification.
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SHRI SASTRY: The date of filing 
of complete specifications is only to 
give seniority or priority to the 
person who has discovered it. It is 
not for considering the terms Of a 
patent. The two are inter-related. If 
the term of a patent starts from the 
date of filing, then the term of a 
patent will also get reduced. So, we 
have to refcd the two together and un­
derstand it.

SHRI C. C. DESAI: I want to know 
the scientific date for the purpose.

SHRI SASTRY: The scientific date 
should be the date of sanction or 
grant of a patent.

DR. SUSHILA NAYAR: From what 
date do you wish to give protection? 
If the earlier period is not covered 
by the Patent, then the information 
may be useless.

SHRI SASTRY: No, Mad*am.
According to my knowledge, the Paris 
Convention clearly says that the 
priorities are always given to the first 
man who files a patent. So, what­
ever may be the date of granting of 
patent, the priority to the patent is 
always given to the first man who files 
the complete specifications irrespec­
tive of the date of sanction of a patent.

DR. SUSHILA NAYAR: I am not 
only trying to understand that the 
protection of a patent will be availa­
ble to you or you would like that to 
be given to anyone. I just want to 
know whether the date of filing of 
complete specification or the date of 
obtaining of a patent should be taken 
into consideration for the purpose of 
protection of a patent.

SHRI SASTRY: Patent protection 
should start from the date of filing.

SHRI C. C. DESAI: In that case the 
duration may be from the date of 
filing and there cannot be teny pro­
tection otherwise. What I am asking 
you is a scientific date for commen­
cing the duration of a patent.

SHRI SASTRY: For protection, the 
date should be from the date of filing 
of specificaions. I suppose you are 
talking of protection.

SHRI C. C- DESAI: We are talking 
of protection.

SHRI SASTRY: I think it should be 
related to the term of a patent.

SHRI C. C. DESAI: You have stated 
in your memorandum that the ob­
jective of the Patent Law is to offer 
adequate reward for development of 
an invention. Upto the stage of com­
mercial exploitation you should pro­
vide adequate financial incentives to 
the inventor. As wfas explained by 
Shri Pitambardas, there are two ele­
ments involved here—one is research 
and the other is incentive. Our ex­
perience is that research is done by 
permanent employees. They do not 
receive any incentive; they do not re­
ceive any compensation for their in* 
ventions. Piece-meal they get pay 
or whatever it may be. They may 
perhaps get accelerated promotions. 
Beyond this they get nothing as a 
result of their inventions. The bene* 
fits of their inventions—royalties on 
research or whatever they may be— 
still go to the industry which provides 
finances. That expenditure is already 
covered by the Income-tax Act for 
exemption purposes.

SHRI SASTRY: Out of 1,125 patents 
filed in India in 1967, 777 are by in­
dividuals and 103 are obtained from 
the firms.

SHRI C. C. DESAI: The man may 
work in a laboratory or in a company. 
What will he get?

SHRI SASTRY: He may even be 
working in a university. But he gets 
his pay. The man working in a uni* 
versity may get compensation. A  
certain portion of money that is got 
by the universities goes to the person? 
who has invented a certain thing: 
Ultimately the university also bene­
fits by that.

SHRI C. C. DESAI: Take the case 
of Sarabhai Chemicals. There the
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research is done by an individual 
and he gets a patent and not the Sara- 
bhai Chemicals.

SHRI SASTRY: Patent is got by a 
man and it is in his name. Buty the 
company can, with a reasonable un­
derstanding, get the patent for ex­
ploitation of it to themselves. The 
patent is always obtained by and is 
in the name of a person and not in the 
name of the company.

SHRI C. C. DESAI: There has been 
a trouble over the income-tax exemp­
tion being extended to all expenditure 
incurred on it. A certain portion of 
it goes to companies also.

SHRi SASTRY: Income-tax exem­
ption provision does not provide for 
all the expenditure on research.

SHRI C. C. DESAI: You say that 
the company shares in that which 
comes to 40 per cent and govern­
ment’s share comes to 60 per cent. 
The entire expenditure is covered.

SH1JI SASTRY: 40 per cent goes to 
the company on the expenditure.

SHRI C. C. DESAI: You also said 
that there should not be any fixed 
ceiling on this. Let me tell you 
frankly that although you are opposed 
to licence of T ight, a bulk of the 
people who gave evidence before this 
Committee felt specially that the 
Patent Law had been made to the 
effect that the licence of right was 
necessary to break the monopoly. 
Whether it is r ig h t  o r w r o n g  even 
the w itn esse s  have said so. The ques­
tion of royalty will arise if the 
licence of right is a g re ed . So, what 
do you think, should be the criterion 
—should it be left to the Controller or 
should it be laid d o w n  in the law 
itself?

SHRI SASTRY: I think that it 
should be left to the negotiations as 
between the patentee and the licencee 
.—the man who exploits the patent as 
fthey know what they are buying or 
;What they are selling.

SHRI C. C. DESAI: But the licence 
of right is issued by the Controller.

SHRI SASTRY: Maybe that js  issued 
by the Controller. As I have said 
earlier, we are against the stamping 
of the licence of right, at present 
there, we do not agree that the licence 
of right should be automatic by the 
Controller. But the Controller can 
issue “compulsory licences’* for which 
compensation also can be settled by 
him with a provision for an appeal 
to the court.

SHRI C. C. DESAI: You know that 
one has to apply for the licence of 
right on the ground that the patentee 
is not for the benefit of a company. 
In that case, the Controller endorses 
that on the licence of right.

MR. CHAIRMAN: Here the licence 
of right is automatic as provided for 
in the Bill. So the question of royal­
ty comes in.

SHRI C. C. DESAI: What should
be the royalty? Should the royalty 
also be left for negotiations?

SHRI SASTRY: Yes, it should be 
left for negotiations. If the parties 
concerned do not agree during the 
negotiations, then there is court of 
law. They can always go to the 
court.

SHRI C. C. DESAI: They can go to 
the court of law only for compulsory 
licence of right.

SHRI SASTRY: I am sorry if I am 
not clear. As soon as three years’ 
period is over, a compulsory licence 
can be issued by the Controller. The 
right of exploitation of a patent can 
be immediately given to anyone by 
the Controller if there is no agree­
ment and the court could settle the 
compensation later for which both the 
parties are bound.

SHRI C. C. DESAI: You know that 
there is an injunction by the High- 
Court.
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SHRI SASTRY: Under our Patent 

^Law where negotiations have failed, 
the Controller, under the compulsory 
right of licence, can allow a person 
for exploiting it pending the high 
court decision of course. Wo do 
not come in the way of exploitation 
of the patent at all. We would like 
to say that after three years of sealing 
of a patent, compulsory licence 
should be issued by the Controller if 
negotiations do not take place proper­
ly. He can allow any person to ex­
ploit it pending of course the court's 
deciding on the royalty payment or 
whatever the compensation it may be.

SHRI KRISHNA KANT: Will a
person start production?

SHRI SASTRY: He can start pro­
duction.

SHRI C. C. DESAI: How will he 
go into production? He does not 
Ttnow the price at which he will be 
able to sell.

SHRI SASTRY: Approximate indi­
cation during negotiations has come. 
He can always know.

SHRI 0 , C. DESAI: Do you want a 
Court or Tribunal?

SHRI SASTRY: It should be a 
court. Since a question of justice is 
involved, it should be a Court. A tri­
bunal will only give a sort of a com­
promise. But justice is more involv­
ed than compromise.

SHRI C. C. DESAI: We have had 
evidence from different Associations. 
Is the Indian Drug Manufacturers* 
Association a member of your Asso­
ciation?

SHRI SASTRY: No, IDMA is not 
a member of ICMA.

SHRI C. C. DESAI: They stated 
that the provision should be scrapped. 
There are two views from member* 
of the same Association.

SHRI SASTRY: In any democratic 
^organization, “there tae always dif­

ferences of opinion. We are her# 
giving the Association's View5. The 
majority of our members have deci­
ded on the views I have presented to 
you.

SHRI C. C. DESAI; Did you send a 
copy of your inemorandum to them? 
Did you get any reaction?

SHRI SASTRY: We always circu­
late that.

DR. SUSHILA NAYAR: You said 
that you w’ant these cases to go to 
court. You are aware that while a 
provision for compulsory licensing has 
been there in the old Act, there is 
hardly any case in which it has been 
exploited. I believe one or two people 
tried to get it; the proceedings drag­
ged on for 7 or 8 years. Don’t yon 
think that the same fate will be that 
of the licence of right if we drag it 
into a court?

SHRI SASTRY: In the first place,
I am opposed to the licence of right.

DR. SUSHILA NAYAR: You don’t 
want the monopoly to grow. You 
don’t want licence of right. You 
don’t want compulsory licence. You 
want to go to courts. You have al­
ways the upper hand.

SHRI SASTRY: Madam, there is 
some misunderstanding between us, I 
think. I said I do not agree with the 
automatic licence of right. I have said 
before that I strongly believe in the 
compulsory licensing system, and 1 
repeat that,-^-compulsory licences after 
3 years. And if the court machinery 
does not work satisfactorily and takes 
years, it is the mistake of the court, 
and not of the Patent holders.

DR. SUSHILA NAYAR: We are
not here to adjudicate as to whose 
fault it is. We are only facing facts 
as to what has been the position in 
the Past years. You agree that th  ̂
court procedures have stood in the 
way of parties making use of compul­
sory licensing?



377
SHRI SASTRY: Well, I am not 

foware of any.

SHRI GADGIL: The Committee
l would be fully justified in recommen- 
Iding it to courts-----

DH. SUSHILA NAYAR: Can Gov. 
eminent interfere in courts?

SHRI GADGIL: The procedure
should be recommended. ‘

DR. SUSHILA NAYAR: Once you 
go to the High Court, no Govern­
ment can come into the picture. All 
the other parties that appeared before 
us have pleaded to leave the courts. 
They say that a Tribunal consists of 
experts. Now, do you agree that the 
experts will be able to do better 
justice than the judges?

SHRI SASTRY: Well, we do not.
DR. SUSHILA NAYAR: You said 

that the licence should be givon after
3 years. For 3 years or even more, 
the party who takes a licence does not 
start production in the country. In 
the first instance, they import. They 
say they want to test whether there 
is a market, and that if there is a 
market they will sttort production, 
Do you think it is right and fair that 
the patent grants an exclusive right 
to a particular party to import?

SHRI SASTRY: I believe that it 
is not necessary that only that par­
ticular party should import; any 
party can import. After all, you 
have paid the price for it. The party 
that has applied for the patent, which 
wants to exploit should also be alllow- 
«d to import.

DR. SUSHILA NAYAR: Do you
want the special provision to come 
into operation after they start pro­
ducing within the country, and not 
before?

SHRI SASTRY: Yes.

DR. SUSHILA NAYAR: Supposing 
you take a patent in England for a 
particular drug which is produced in
1006 (E) L£—25

England today. Under the present 
law, you, and you only, can import .

SHRI SASTRY: I do not agree 
with you.

DR. SUSHILA NAYAR: Then you 
want permission that others should not 
import or produce?

SHRI S^SSTRY: If others want to
produce, of course, after three years 
they have got compulsory licences 
available.

DR. SUSHILA NAYAR: About three 
years we will take later. Once you 
start producing, you want all this im­
port to stop?

SHRI SASTRY: Provided adequate 
quantities are produced within the 
country. Otherwise, as already stated, 
if three years are over, any other per­
son can start production.

DR. SUSHILA NAYAR: Supposing 
in three years you do not start produc­
ing and continue your patent indefini­
tely. . .

SHRI SASTRY: Patent system
does not work like that. If for five 
years a man does not exploit it, there 
is always the possibility of some others 
exploiting it after three years.

DR. SUSHILA NAYAR: For just
registering the patent, you want a 
share of the royalty from the man 
who produces?

SHRI SASTRY: That is perfectly 
natural. For securing the patent we 
have spent enough time and money 
and so on. We have to be compensa­
ted for that. So whether it is three 
years or siv years, within the patent­
ed pc  ̂od, 7 hPve to be protected for 
my knowledge.

DR. SUSHILA NAYAB: Even if you 
do hot exploit it? ‘

SHRI SASTRY: I may not exploit,
but I may allow somebody else to 
ploit. *
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UR. CHAIRMAN: Royalty is paid
uader the law not for production but 
H r the patent.

DR. SUSHILA NAYAR: That is the 
present law. I am trying to under­
stand whether the law should stand as 
it is or whether it needs any change. 
You know that patents are taken-in 
India, of course, we have product pa­
tents now but we are trying to do away 
with them and have process patents 
instead; and I suppose you agree that 
there should be process patents and 
not product patents . . .

SHRI SASTRY: We agree. For phar­
maceuticals only we prefer product 
patents, but as I have said, we agree 
to the basic position which we have 
taken, that the product patent need 
not be there and process patents are 
adequate for all other products.

DR. SUSHILA NAYAR: In regard
to process patents, people with ade­
quate resources can develop several 
processes, and they may think of all 
possible processes. They may not be 
working all of them, but they may 
patent all the processes. We saw how 

your brilliant scientists were calculat­
ing which hydrogen and carbon atoms 
could go where and what would hap­
pen in such a case and so on. So, they 
could file all the possible combina­
tions and permutations and prevent 
others from discovering that process 
and from carrying on research.

SHRI KRISHNA KANT: We had
the example of tolbutamide.

SHRI SASTRY: I think that Dr.
Mukerjee told you the other day that 
eren in srpite of the strongest patent in 
respect of tobutamide. he could still 
produce it by effecting a change in the 
process and he could beat that patent. 
So, even though you may have six 
processes, a seventh process could al­
ways be developed, if scientific talent 
la available; so, it is not only that 
particular unit which has got the sci­
entific talent which could work out all 
the possible processes, but other units

with scientific talent could develop 
different processes and end with tk* 
same product.

DR. SUSHILA NAYAR: I am not a 
chemist, but I am told by experts that 
by filing all possible processes, they 
could prevent others from producing 
the same product. . . .

SHRI SASTRY: Actually, Albert
Davids produced tolbutamide by a 
change in the process, and no patent 
lay could prevent them from doing so.

DR. SUSHILA NAYAR: But I think 
in India they failed and they could 
not produce it. . .

SHRI *SASTRY: In India itself,
Messrs. Albert Davids produced it. 
Tolbutamide was produced in the 
country and sold in spite of the pa­
tents, because the process for making 
tolbutamide was changed by the 
Indian scientists and the process be­
came a little different from the origi­
nal.

DR. SUSHILA NAYAR: I think you 
are wrong there. . .

SHRI SAJSTRY: Dr. Mukerjee him­
self was the person who did it.

DR. SUSHILA NAYAR: I think
that later on that case was lost. There 
have also been other cases regarding 
sulpha drugs where certain indigenous 
new processes were discovered by our 
scientists but we could not produce it. 
We know for how long the case of 
Pfizers went on in the courts.

SHRI SASTRY: With product pa­
tents, this was the problem. But when 
we do not have the product patents 
but only process patents, the processes 
can always be changed. The chemical 
processes cannot be only four or five 
or six; they could be even a hundred 
in number. So, we could always 
change the process; the starting mate­
rials could be changed, but we could 
always and with the same finished
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pieduct There is a quite large num­
ber of scientists available who if only 

[ they had the time, money and the 
[ resources, could always change the 
f processes. So, there is no difficulty at 
i all on that score, but it only involves 
I time and money. But if there is pro­
, duct patent then what you say is 

true. , . r I

DR. SUSHILA NAYAR: Yesterday, 
an example was given of a patent 
where all the processes had been fil­
e d ... .

SHRI SASTRY; I do not know 
whether they file all the processes. 
Shri Vedaraman may be knowing 
better. . . .

SHRI VEDARAMAN: They always 
file all possible combinations and per­
mutations.

SHRI SASTRY: Normally from
my understanding they may be filing 
just three or four . . .

SHRI VEDARAMAN: They cover
all possible combinations and permu­
tations.

SHRI SASTRY: But how many do
they continue to keep under patent?

SHRI VEDARAMAN: They keep
all of them under the patent right 
through. If it is a success, they keep 
it through the entire period; if it is 
not a success then they leave it.

DR. SUSHILA NAYAR: Would this 
type of situation come in the way of 
development of research or would it 
promote research?

SHRI SASTRY: It does not come
in the way. On the others hand, it
will give an incentive to scientific 
talent to find out new processes to 
produce the same end product.

DR. SUSHILA NAYAR: But they
F**y file all the processes and prevent

others from using any process; this 
would be a dog-in-the-manger 
policy.

SHRI SEZHIYAN: There are cer­
tain differences in the two memo­
randa. Of course you are entitled to 
have differences in views because 
things may change.

Regarding the term of the patent, 
in the previous memorandum you had 
stated that the life of a patent should 
be restricted to ten years and not 16 
years. I understand that you have 
given the explanation then that at that 
time you thought that is applied only 
to drugs. . .

SHRI SASTRY: Only to chemicals. 
That decision was meant predominan­
tly for the chemical industry. . .

SHRI SEZHIYAN: You thought
that that was for the chemical indus­
try, and you thought that 10 years 
would be enough?

SHRI SASTRY: 10 years could be
adequate, but if it is going to be 14 
years it would be good.

SHRI SEZHIYAN: For the chemical 
industry you wanted 10 years and for 
the other industries more?

SHRI SASTRY: For the drugs and 
medicines we wanted that it should be 
more.

SHRI SEZHIYAN: At page 3 of the
memorandum, you have stated that 
the term of a drug patent is restric­
ted to only 10 years, and it is difficult 
to understand why such discrimination 
should be made between one industry 
and another. I think your argument 
seems to be why there should be dis­
crimination.

SHRI SASTRY: It is a fundamental 
point. Our association has chemical 
industries as well as drug industries as 
members and we do not want our 
members having discriminatory pe­
riods.

Secondly, in the case of the drug in­
dustry we feel that it has been discrl-
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minated against very badly* since the 
period has been reduced from 14 to 10 
years, whereas we feel that it should 
be increased to a maximum of 16 
years, because the initial period of test* 
ing etc. is much more important in 
the case of the drug industry than in 
the case of the chemical industry.

SHRI SEZHIYAN: Since you do not 
want discrimination but uniformity, 
why not have a uniform period of ten 
years for both cases?

SHRI SASTRY: What I have sug­
gested is that for the drug industry it 
should be at least 14 years, extendable 
by a year or two in cases where such 
extension is needed.

SHRI SEZHIYAN: Regarding the
definition of 2(h), as explained by 
Shri Krishna Kant, the definition of a 
Government undertaking includes in 
the operative clause others also. You 
want to exclude them.

SHRI SASTRY: Because it is not
only importing; ultimately the know­
ledge can be used even for production 
also. .

SHRI SEZHIYAN: There is a diffe­
rence between your first and second 
memoranda on this point. In the first 
you say on p. 2:

“It is also very important to see 
that the definition of a government 
undertaking given in cl. 2(h) is limi­
ted to the Government departments
only and not extended to the gov­

ernment corporations and other 
undertakings” .

In the second, you say that universi­
ties, CSIR and other bodies should not 
be brought under this and in the last 
para you say that the rest of the des­
cription for the definition of a govern­
ment undertaking can remain as it is 
provided in the Bill. In the first, you

want to exclude government corpora­
tions and other undertakings, in tbm 
second you are amenable to include 
them. Whiclr is the correct position?

SHRI SASTRY: The final and last.
The position we have taken is that ai 
far as universities, CSIR and others are 
concerned, as long as there is no com­
mercial exploitation and they get the 
scientific knowledge through patent 
publications, they can use it and there 
is no need to bring them in the list. 
But when corporations come, there is 
the question of commercial exploita­
tion of patents. When a patent is used 
by such a corporation or even by • 
government organisation, compensation 
has to be paid. As long as compensa­
tion is paid and the three year initial 
term is respected, we do not mind 
government corporations taking it.

SHRI SEZHIYAN: What is your final 
view. Do you want government cor­
porations and undertakings to be in­
cluded in the definition of a govern­
ment undertaking Or not?

SHRI SASTRY: From 2(h), ‘gov­
ernment corporations should be taken 
out.

MR. CHAIRMAN: You mean that
these items should be taken out be­
cause there is no corresponding provi­
sion for paying compensation?

SHRI SASTRY: Yes.

SHRI SEZHIYAN: You have given 
the first memorandum. The other one 
is a supplementary memorandum. In 
the first in the second para you refer 
to the Patents Bill, 1965. In the third 
para, you say the Association has made 
suggestions on the Patents Bill, 1965. I 
hope you. have studied the Patents 
Bill, 1967. ~

SHRI SASTRY: Yes.
We sent the supplementary memo­

randum only after going through tlwi 
1967 Bill.

SHRI DAHYABHAI PATEL: I
would like to ask whether witness has
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had to change or amend his evidence or 
statement, as it seems to some mem­
bers, due to any pressure being put on
his association?

SHRI SASTRY: There is no such
pressure or anything. We have a de­
mocratic body in the ICMA. From 
what we considered in 1963 or 65, we 
aould change our position in 1967, pro.

vided we have strong reason# to 
change.

MR. CHAIRMAN: I thank you for 
the evidence given before us wnich we 
shall take due note of.

(Witneases then withdrew)
T)\t Committee then adjourned.
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( The Witnesses were called in and 
they took their seats).

MR. CHAIRMAN: We welcome
you here, and we hope that you will 
be giving the right evidence before 
us so that it would be helpful to us 
in coming to a right conclusion while 
framing the Bill.

SHRI GURSAHANI: In the first 
place, I must apologise for the fact 
that you may find us somewhat less 
than fully prepared for the reason 
that we were scheduled to come here 
only at 3 p.m. as had been intimated 
to us earlier, and were just sitting 
down amongst ourselves to compare 
notes and to clear our thoughts. 
When we received an urgent request 
to come at once. We will do our best 
but you may have to bear with us to 
some extent.

MR. CHAIRMAN: I think it will 
be very easy for you to give evidence 
whether we sit at 3 p.m. or now.

SHRI GURSAHANI: We have al­
ready submitted a memorandum. I 
would only mention two or three addi­
tional points and re-emphasis one or 
two mote, knowing full well how 
valuable the time of the committee 
is.

But may I first take the opportu­
nity of introducing ourselves by say­
ing one or two words about the Asso­
ciation which we represent and which

is now before you? We represent the 
Trade Marks Owners Association of 
India, of which I am the honorary 
chairman and Mr. Rao is the perma­
nent secretary; it was formed in 1956 
at the desire of the then Finance 
Minister Dr. John Mathai. This was be­
cause the industry had been approach­
ing Government with acute pro­
blem that was then facing namely in­
fringements of well known trade 
marks, particularly in the vital fields 
of drugs and pharmaceuticals, food 
and other essential commodities. And 
we requested the Government to en­
force the Trade Marks Act rigorously 
and preparatory to that, to undertake 
a review of the Trade Marks Act in 
order to make it more stringent and 
safeguard the interests of consumers 
and Industry. As a measure of self­
help, it was then suggested to us 
that we should first of all get all the 
industrial units together in the form 
of an Association and then assist with 
Government in devising a new Trade 
Marks Act. It was as a restflt of this 
that this Association wa8 formed. Let 
me mention that in this Association 
is represented almost every type of 
industry in this country, ranging from 
light engineering to heavy engineer­
ing, consumer goods industries like 
soaps, toiletries, pharmaceuticals and 
so on; there is in fact hardly any 
industry which is not represented in
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this Association.. The Government of 
India constituted a Trade Marks In­
quiry Committee and the Chairman 
of this Association was one of its 
Members. Thereafter when the Trade 
Marks Bill was drafted and presented 
to Parliament, we were very active 
in assisting Government in arriving 
at the kind of provisions which we 
thought would safeguard industry, 
commerce and also the consumer. 
The contribution made by the Asso­
ciation was acknowledged by the then 
Commerce Minister, Shri Kanungo, in 
the House. Encouraged by this, we 
have undertaken research and study 
of industrial property law, not only 
trade marks, but patents, designs and 
copyrights. We have undertaken this 
study not from the point of view of 
any particular Industry but objecti­
vely representing the interests of In­
dustry as a whole. Therefore, we claim 
our study to be objective, and we 
hope you will And it so. It is in this 
spirit that we have come before you 
to render such assistance as we can.

We have already submitted a me­
morandum, but there are a few points 
we would like to re-emphasise.

Cl. 3(d): My submission is that in 
the field of inventions and technolo­
gical progress, inventions can take 
place in various ways. You can in­
vent new processes, you can invent 
new substances, you can invent new 
methods o f manufacture of a known 
substance. If by inventive genius and 
by industrial research, new properties 
of an already known substance are 
discovered it may be of very great 
importance, because they may open 
the door for progress in a vital field. 
Therefore, this discovery or invention 
should, be equally patentable. After 
all we are on common ground when 
we say that patents are necessarv: I 
do not find anv provision in the Bill 
which savs that patent protection is 
not necessary. So if these new pro­
cesses or new properties cover the 
vital field of new uses of known subs­
tances or new properties of known 
substances, to that extent their paten­
tability will encourage disclosure of

these new properties or new uses foe 
the national good.

Cl. 53. This deals with the term 
of patent. A great deal has been said 
about the advisability of a shorter or 
longer period of time for protection 
of a patent. But in order that the 
protection ultimately achieves the 
result intended for it, namely, to give 
the inventor or the person who has 
invested large sums of money in re­
search an inducement or incentive to 
continue his research effort and 
enough time subject to be able to 
get from his invention a certain re­
turn which will encourage him and 
others to invest money in this kind 
of effort, the period has to be realis­
tic. If I may mention, everywhere in 
the world the trend is for increasing 
the period rather than reducing it. 
There are one or two countries, I con­
cede, where the period of protection 
is less. But everywhere else where * 
period of 10 years is prescribed, there 
is at the same time a clearcut provi­
sion for giving one or more substan­
tial extensions of time, depending 
upon the facts and circumstances of 
each case, so that if the authorities 
which administer the patent law are 
satisfied that for no fault of the in­
ventor, he has not been able to work 
his invention or has incurred a loss 
in working it he is allowed further 
time to work the invention.

Therefore, the period of protection 
of ten years for food and pharmaceu­
ticals and 14 years for the others 
should either be raised uniformly to 
16 years or there should at least be 
a provision put in to enable the 
authorities to grant two extensions of 
up to three years each. Where the in­
ventor has made out a case, there 
should be no bar for the authorities 
to consider his request and grant one 
or two extensions; in some cases it may 
be only one, in others it may be none, 
in some others it may be two. This 
will be discretionery. But the patentee 
should be able to come to the author!-
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lies and say, ‘I have not been able to 
do this for no fault of mine. Because

these factors; could I therefore 
have a small extension of my protec­
tion?*

We have also said that the period 
should begin not from the date of 
application but from the date of ac- 
teptance. As you know, acceptance 
lias to be granted within two years, 
18 months in some cases, so that as 
the provision stands, 10 years from 
date of application is in effect reduc­
ed to 8 years. So our suggestion is 
te) the protection should be inform- 
aly for 16" years or there should be 
provision for extension and (&) the 
period should be reckoned from the 
date of acceptance and from the date 
of application.

C1.87: Licence of right is, to my 
mind, only an extension of compulsory 
licensing, with this undesirable 
difference begin that one is automatic 
and the latter is to be granted on 
account of non working of patent for 
a certain period. Should not the same 
principles apply and a provision made 
in the Bill that as in the case of a com­
pulsory licence-under at 84 “Licence 
right” should only be endorsed if the 
invension is not worked for a period 
of three years. There may be argu­
ments for and against this. But our 
submission is that if in the field of 
food, pharmaceuticals, alloys, chemicals 
and so on, every licence is marked 
as licence of right automatically at 
the very inception, any person, X,V 
or Z who would otherwise, have wish­
ed to undertake research in this field 
has only to wait for others to do it and 
patent a particular invention and then 
only to say, “I am prepared to pay 
royalty upto 4 per cent and work \he 
patent” . Surely the intention of the 
Bill is not to create a situation where 
people do not want to undertake re­
search. The purpose, I am sure, is 
to encourage research and therefore, 
this waiting period of three years 
should be there so that people do not 
wait for other people to invent and 
•ay, <rWhy should I upend a colossal 
•um of money on research, 90 per cent 
of which may not produce any result 
whatsoever?”

Why should I undertake this in­
herent risk. All that I have to do is, 
to wait until somebody invents and 
then I can go up to the Government 
and say, “ I am prepared to pay ro­
yalty. No one can prevent my licence 
of right.”

SHRI SHAH: Alternatively, peo-*
pie will tend to become 3ecretive; they 
will stop obtaining patent and stop 
giving to the world the benefit of deve­
lopment undertaken by them. They 
will keep it upto themselves, and pre­
serve it, just as knowhow is preserved 
as a secret. They will tend to pre­
serve processes on the same footing 
as knowhow. This will not be con­
ducive to sharing of new development 
and research with the community.

MR. CHAIRMAN: Will you explain 
how technical knowhow remains a 
secret?

SHRI SHAH: The knowhow remains 
secretive within the factory and 
amongst its own technicians. For ins­
tance, for Coca-Cola there are only 
three technicians in the whole world 
who know how the Coca-Cola concen­
trate is made. This is the sort of sec­
recy. And that would be engined if 
there is not enough protection.

SHRI GURSAHANI: The other
argument which may have been put 
forward also by others also is this. 
The controller should have the right 
to inquire into the suitability of the 
licence. It is even more necessary in 
the field of drugs and pharmaceuticals 
where any person under the sun, if 
the present provision goes through 
will have the right to say “I am going 
to use this invention and make the 
drugs*’, whether the person concerned 
has an abiding interest in the industry 
or he is one Of the mushroom, back­
door operators whose only aim is to 
something for a couple of years and 
make unconscionable profits and dis­
appear from the scene thereafter. It 
is in this field more particularly where 
screening is necessary to decide who 
will operate the invention. It may be 
argued that this screening is already 
provided for in other laws Hka the
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industries (Development and Regula­
tion) Act and so on, but I submit, with 
great respect, that the Industries 
(Development and Regulation) Act 
does not apply up to a certain level 
and size of operation. As you know, 
Rs. 25 lakhs is now the exemption 

'limit. So, any operation which re­
quires an investment of less man 
Rs. 25 lakhs in fixed assets is not cov­
ered by the Industries (Development 
end Regulation) Act, and therefore, 
in the manufacture of drugs, if you do 
not need a big, investment; and can 
make do with say Rs. 24 lakhs, you 
do not have to take out a licence under 
the Industries (Development and Re­
gulation) Act, and therefore, as long 
as you are willing to pay two per cent 
or lour per cent royalty, you can pro­
ceed. as a matter of right of course 
we have the drug control authorities 
but they are already over worked. 
Should we not be concerned about 
people who are not suitable to manu­
facture the drugs dumping into the 
field? This will be to the detriment 
-of public health. Drug control autho­
rities in our country are somewhat 
overworked in the sense that they al­
ready have so many of manufacturers 
of spurious drugs to watch out for: 
In spite of the greatest good will on 
the part of those who administer: 
the Act, it is inadequate, and it will 
be appallingly inadequate if the flood­
gates are opened for everyone to 
manufacture drugp. If merely by 
having access to the patent specifica­
tions under a licence of right anyone 
could start manufacture drugs, the 
Drug Control administration could be 
strengthened tenfold and even then, 
it may not be enough guarantee to 
ensure the correct potency or effective­
ness of the product. Screening of the 
people is very necessary, and there­
fore, as in the case of compulsory 
licences, the Controller must deter­
mine the suitability of the person. You 
might then say that a licence of 
right. This I think is the fundamental 
issue. If we can strengthen the pro­
vision for compulsory licence,—I think 
it has already been done—then the 
licence of right is really not necessary.

In the case Of compulsory lfccne#, It 
was being argued that because of « t -
ministrative delays and dilatory tactias 
adopted by some people, not mamw 
compulsory licences were being suc­
cessfully granted. The answer to that 
is that while the administrative 
machinery is moving, the applicant 
should be allowed to work the 
invention. With that provision, I sub­
mit, the needs of the present society 
will be adequately met.

SHRI SHAH: Even under the com­
pulsory licence regulations, theic is a 
special exception in favour of drugs 
and foods. Any one can apply for a 
compulsory licence and you do not 
have to wait for three years’ limita­
tion. There is already special treat­
ment, even in the existing regulation, 
being meted out to drugs and foods. 
If this can be continued, I think it 
would adequately take care of any 
possible abuse of patents.

SHRI GURSAHANI: To summarise, 
the compulsory licence provides for 
the granting of compulsory licence 
even before the three years period in 
the case of drugs and food. There is 
already a provision that while the ad­
ministrative machinery is moving and 
royalty is being considered, nothing 
can prevent an applicant from working 
the invention. Therefore, the only 
difference between clause 84 and 
clause 87 Is that in the latter case, the 
Controller loses the right of determin­
ing the suitability o f the person who 
proposes to undertake the manufacture 
o f this vital substance like food, drug 
or medicine.

My last comment—after which I 
shall answer such questions as may 
be put—would be on clause 88 which 
is about ceiling on royalty. My sub­
mission here would be that I do not 
quarrel against four per cent as such. 
Whether it is four per cent or 10 per 
cent, any figure that may be decided 
upon will certainly be arbitrary be­
cause no one can determine in advance 
what the position would be ten years 
hence, and what kind of royalty would 
be required in order to encourage in-
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vfltttioas and alco for a fair and reason. 
*fele compensation to the inventor in 
a particular case. Therefore, to fix 
the limit—whether it is a four per 
•ent or 40 per cent—is not realistic, 
because any limit that is fixed would 
be arbitrary.

The second argument is this. It is 
human nature or human failing that 
the very moment you fix a maximum 
for anything, in a few years' time it 
degenerates into the minimum. If I 
am told that I can give somebody 
Rs. 10 even though I am told that it is 
the maximum I am quite sure that in 
course of time it will become the 
minimum and I will find it hard to 
pay less. I do not know whether I 
am making myself clear. This hap­
pens in our daily lives: when you fix 
the maximum, it becomes the mini­
mum in course of time. Even in a 
case where less than four per cent 
royalty is justified, the question is 
whether we should not examine each 
case on its merits, we may fix it at 
half per cent wherever necessary or 
eight per cent or 10 per cent where it 
is necessary and leave this matter to 
the competence of the panel of 3enior 
Government Secretaries to examine 
all these things at various levels and 
determine hdw much the invention is 
worth to the country in the context 
of the prevailing situation.

SHRI SHAH: This is particularly 
so after the constitution of the 
Foreign Investment Board under 
which royalty limitations have been 
spelt out and if any royalty in excess 
of that b  to be given, the matter has 
to go to the Cabinet Sub-Committee.

SHRI GURSAHANI: If you fix an 
arbitrary limit, to some extent that 
shows that there is distrust of those 
who are going to eventually examine 
such proposal in detail and secondly 
this, in course of time, may well be­
come the minimum. * This is our ex­
perience in day-to-day life and 
nothing really is gaihed by having a 
rigid figure. There is no magic in a 
figure. This is all what we wanted 
to submit.

SHRI SHAH: Under the ptJicy at 
the Government, ordinarily no royalty 
payments in foreign exchange are 
approved merely for grant of patent 
licence. It is always a package deal.
It involves transfer of know-how 
abroad, foreign technicians and our 
visiting India technicians going to 
there and having training total 
royalty does not exceed & per cent.

SHRI SEZHIYAN: You hav© com­
mented on clause 2h. What do you 
want to ,be excluded from the defini­
tion of ‘Government undertaking0?

SHRI GURSAHANI: We would ex­
clude CSIR and universities because 
their needs are catered to in another 
clause of the Bill.

SHRI SEZHIYAN: If it is on the 
ground that it is included elsewhere, 
then it is our look out to decide 
whether it should be only in one place 
or two places.

SHRI GURSAHANI: I don't deny 
that the final decision is with the 
Committee. It will be presumptuous 
for me to say that the decision will 
be mine. This is only a suggestion. 
We are dealing with a legal docu­
ment or statute. If there is o v e r ­
lapping, it is my duty to bring it to 
your notice.

SHRI SEZHIYAN: Apart from
overlapping, have you got any funda­
mental objection to include theia 
things in the definition? ,

SHRI GURSAHANI: First I want 
CSIR and universities to .be excluded. 
My objection extends to Government 
undertakings also because my point is 
that in many fields, particularly in 
the fields in which certain restrictions 
are sought to be placed on patent pro­
tection, namely, food, pharmaceuticals 
and drugs, Government undertakings 
are engaged in commercial manufac­
turing activity in competition with 
the units in other sectors of our un­
dertakings. Therefore, use by Gov* 
ernment should not be regarded as 
Government use. We do not object 
to Government Departments. We
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never say that Government depart­
ments should be excluded. Our 
objection is only to CSIR and Uni­
versities on the ground that there 
is overlapping, and to Government 
undertakings because they are engag­
ed in commercial activities side by 
side with private sector units and 
therefore we feel that there is no 
justification in meeting out any 
special treatment to them.

SHRI SEZHIYAN; You have com­
mented on Cl. 53 on page 3 of your 
memorandum. You have stated that 
if it is not possible to apply a uniform 
period of 14 years, the shorter period 
should commence not from the date 
of the application but from the date 
of its acceptance by the Control1 er. In 
many cases, wherever patent is ap­
plied for, the article is put in the 
market with the patent marked on it. 
This means that it becomes operative 
even from the date of application. 
That ii why we say that it should be 
from the date of application.

SHRI GURSAHANI: This, I do not 
think, is a Common practice. In 
some cases it may be possible to do 
it even simultaneously with the filing 
of patent specification. But by and 
large quite a bit of work is involved 
even after patent specification b  filed. 
Therefore, effectively the use of 
patent begins only some years later. 
In the case of drugs and pharmaceu­
ticals, a great deal of work is involv­
ed in connection with clinical test, 
dosages and potency. If it is not to 
be from the date of acceptance, then 
we think it should be at least 15 years 
because the trend all over the world 
is to increase the period. Otherwise, 
it should be a uniform period of 14 
years from the date of acceptance.

SHRI SHAH: The general position 
is that when you just find out that 
you have hit upon something new 
without being able to put it to com­
mercial use, without perfecting the 
invention, you just file the provisional 
specification. Then it takes some time 
before you finalise the details of the 
invention and therefore in most 
instances merely filing application for

patent does not mean that you are in 
a position to put it to commercial tme. 
That is why the Patent Office allow* 
you to file complete specification 
within 18 months. That itself envis­
ages that there could to be lot of 
refinement in between.

SHRI ACHUTHA MENON; Can 
"you tell me about the nature of mem­

bership of your Association? How 
many members are there? Does the 
membership include foreign com­
panies as well as Indian companies?

SHRI GURSAHANI: We have at 
present 126 companies units as mem­
bers. These include a very wide 
cro»3-section of industrial activity in 
this country. The membership is both 
Indian as well as foreign controlled 
companies. We represent almost 
every industry in this country, such 
as light engineering, • heavy engineer­
ing, chemicals, food, pharmaceuticals, 
soaps and toiletries and textiles. In 
fact there is no major industry which 
is not represented on our Association.

SHRI ACHUTHA MENON: You 
have made certain observations about 
Cl. 48 o f the Bill. You have observ­
ed: “Only when it is necessary or 
expedient in public interest such as 
the control of epidemics etc., Govern­
ment should exercise its right to 
authorise importation by  a private 
ho3pital, dispensary, or other m edical 
institution. It is not clear from  your 
memorandum whether even in that 
case you insist upon compensation 
being paid. Would you like to make 
it clear?

SHRI GURSAHANI: I will say that 
in every case where somebody's pa­
tented invention is taken, compensa­
tion should be given. You may argue 
that in a particular instance, it is so 
vital that in the interests of th# 
nation somebody’s property should be 
used. Nobody would question that. 
It will be wrong for me to say that 
in an emergency like that the pro­
perty should not be U3ed in the in­
terests of the nation.
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But, I see no justification even in 
such a case for the States aot 
paying a reasonable compensation. 
After all, yo are curtailing somebody 
else’s rights and therefore a reasona­
ble compensation should be paid.

SHRI ACHUTHA MENON: As you 
have observed, under clause 48, there 
is no question of the Governments 
confiscating the patent or for using it 
for its own purposes. The party is 
free to work the patent and bring 
the product into the market. Nobody 
prevents it. Only for a specific pur­
pose the Government is making some 
medicines or drugs or other product? 
and making them available to the 
public. Here, therefore, there is no 
question of property right being in­
fringed.

SHRI GURSAHANI: The property 
right in the patent is not only the 
right of the patentee to use the in­
vention. The patentee a1 so has the 
right to exclude others. In other 
words, this right has got two facets— 
one is using his own inventions and 
the other is his right to use it for a 
certain period of time and to the ex­
clusion of others. This is very im­
portant. To that extent his right on 
property is very important in indus­
trial properties like patents, Trade 
Marks etc. If a process or a pro­
duct by process ha? been patented and 
is taken over for any purpose com­
pensation should be paid. This should 
be so even if there be no general ap­
propriation of the patent but only his 
right to exclude others is being inter­
fered with.

SHRI ACHUTHA MENON: Don’t
you agree that so far as Government 
is icencerned, in the Interest of the 
public—in an emergency as you have 
visualised in your memorandum— 
they should have powers to take over 
the property?

SHRI GURSAHANI: I agree that
the Government should have the 
power to use it. Nobody questions 
the right of the Government to take

over any property in an emergency. I 
do not see why, as a corollary, this 
should be done without saying anj  
compensation. If I have my own 
house, I have the right to live in it.
I have also a right to exclude others. 
It is no argument to say that as long 
as you are living there why do you 
noL allow 15 others also to live there.

MR. CHAIRMAN: Do you think
that this is a right as per the provi­
sions of the Constitution?

SHRI GURSAHANI: It is a basic
principle of our Constitution that pro­
perty rights should be respected with­
in the bounds of national interests and 
reside upto a point in relation to 
national good. But, whenever pro­
perty is taken over, compensation 
should be given.

MR. CHAIRMAN: Did you examine 
this point in the light of the provisions 
in our Constitution?

SHRI GURSAHANI: I am sorry I 
have not undertaken any study in 
that regard.

SHRI ACHUTHA MENON: You are 
agreeable to government’s using this 
right only in cases of emergencies. I 
am putting you a particular case. 
Suppose a patentee does not work the 
patent to the extent necessary. 
Supplies are not made available to 
public with the result that a product 
is selling at a very very high pric* 
in the market. Should not govern­
ment have powers to intervene even in 
such a case? Should they not at least 
make the drugs available at least to 
Government institutions, hospitals at 
a reasonable price? There is a similar 
provision in the British Act and as far 
as I can understand, they make avail­
able the medicines supplies to the 
national health services at a reason­
able price.

SHRI GURSAHANI: This is really 
a question of what you consider to b« 
a national need or national emergency. 
If it is found by Government in tt»
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wisdom that a particular invention is 
aot being worked and therefore the 
country is being starved of such medi­
cines, then the Government, in the in­
terest of national health—I agree en­
tirely with this—should have the 
power to take over. What we are 
arguing about is that even when a 
patent is taken over in such a situa­
tion, they should pay compensation.

SHRI ACHUTHA MENON: it is
not a case of emergency. I am re­
ferring to cases other than the emer­
gency where the necessary supplies 
of medicines are not being made avail­
able to hospitals, dispensaries and 
other, institutions run by Government 
or public institutions ' at reasonable 
prices. Even in such cases too should 
not the Government have some power 
to intervene and make these things 
available at reasonable prices.

SHRI GURSAHANI: Basically I
would agree. There are provisions in 
the Bill about compulsory licensing 
and various other provisions which 
will take care of such a situation. 
There is also a provision for revoca­
tion of a patent which is not worked. 
If there are shortages or if there is 
any default on the part of the paten­
tee, this power can be used. All these 
should be provided for in the Bill.

SHRI KRISHAN KANT: That will 
take some time.

SHRI SHAH: You are quite rig ît
that in England there is this excep­
tion—in favour of national health ser­
vices. But this is done upon payment 
of compensation or royalty .to the 
patentee. It i i , not done without any 
compensation.

SHRI ACHUTHA MENON: Now, 
about Clause 53, what is your view? 
With regard to the exact date from 
which the period of a patent should 
count, what is your view? Is it from 
the date of filing of complete specifi­
cations or from the date Of sealing 
of a patent?

SHRI GURSAHANI: Both the
dates are extremes—the date of filing

of application is one extreme and the 
date of sealing is another extreme. 
What we have~ suggested is that the 
time should be reckoned from the 
date Of acceptance. This is an alter­
native suggestion. Our basic sugges­
tion is that fourteen and ten years' 
period is not an adequate period for 
protection of a patent. In keeping with 
the trends elsewhere this period ought 
to be extended much more, that is to 
16 or 18 years if not to 20 years.

SHRI SHAH: If it is from the date
of sealing, it could be abused to pro­
long the period. If the period is speci­
fied then there cannot be any abuse, 
in so far as the period of patent is 
concerned.

SHRI GURSAHANI: I would like
to supplement what my friend has 
just now said. Whatever may be the 
provisions of the Bill, the basic period 
should be at least 16 years from the 
date of the application. If it is from 
the date of acceptance of the patent, 
it should be at least 14 years inform- 
ly. We should recognise this.

SHRI SEZHIYAN: There is a
lacuna here. If it is the date of ac­
ceptance, in between this and the date 
of filing of a patent, anybody comes 
in and misuses it, you cannot be pro­
tected.

SHRI GURSAHANI: I am not here 
talking the commencement of protec­
tion against infrigement but I am 
talking of duration of the life of the 
patent. So far as protection Is con­
cerned it is an accepted concept under 
the industrial property law including 
the Trade Marks Act. That it com­
mences from the date of application. 
At the same time the life of the patent 
could be reckoned from the date of 
acceptance.

SHRI ACHUTHA MENON: Coming 
to clause 87, you are objecting to the 
granting of the licence of right auto­
matically with regard to the patents 
on fbod, drug and other things. In this 
Committee evidence has led to the fact 
that there is a tendency in this coun­



391

try that those who are taking out 
patents do not use that invention for 
Hie manufacture of .certain things in 
India but they delay it as far as 
possible. In the meanwhile, some 
drugs are got from abroad and sold 
at a very high cost. In order to pre­
vent such abuses, very responsible 
people representing some organisation 
such as the C.C.O. and others told us 
in their evidence before this Com­
mittee that this compulsory licence of 
right should be there. It is a very 
good thing to have that in order to 
safeguard the interests of ihe public. 
What is your opinion with regard to 
this?

SHRI GURSAHANI: Dealing with
the first observation, namely that 
several patents are taken out but only 
some of them are used while the 
others are merely maintained on the 
register, I might mention that this is, 
to some extent, a direct result of the 
provisions that we do not grant any 
product patents in our country. 
In a country where product patents 
are not granted, it Is natural for 
several processes to be covered by 
patents so that the end product which 
will be manufactured from one of the 
processes will be adequately protect­
ed. In course of time a manufacturer 
or an inventor realises that some of 
the processes are uneconomic and 
sticks to one or two and other patents 
are allowed to lapse. A number of 
processes are allowed to lapse in the 
first 2 4 years. This way, probably 
50% to 00% of patents are allowed to 
lapse, particularly in the drugs and 
pharmaceutical field. As for your 
observation regarding the desira­
bility of licence of right, as I 
have said earlier, if the licence of 
right is to be granted because the 
people do not work their inventions, 
then three years period of waiting, 
should be given. That would be a 
reasonable proposition because an in­
ventor will take at least a period of 
two years to decide whether it is 
g&ing to be possible to utilise the in­
vention. At the end of this period,

if ke still does not use, then you may 
have this licence of right.

SHRI ACHUTHA MENON: You are 
against fixing the maximum of 4% 
royalty. In your memorandum you 
have stated that in some cases even 
a royalty of l to 1J% wouid be suffi­
cient. The fixing of maximum royalty 
will have the tendency to bring that 
maximum to minimum. That is the 
experience which you have related 
here before the Committee. We are 
trying to fix maximum ceiling in res­
pect of land, income etc. What is ob­
jectionable, according to you, in fix­
ing the maximum royalty for the 
patentee?

SHRI GURSAHANI: With due res­
pect to you, I don’t think there is 
really a valid analogy between ceilings 
fixed here and those fixed on land­
holdings. That' is entirely for a diffe­
rent purpose.

SHRI ACHUTHA MENON: Even on 
income we are thinking of fixing a 
ceiling.

SHRI GURSAHANI: In which case 
there will also be I, hope a ceiling on 
income tax. I am opposed in principle 
to any ceiling.

SHRI ACHUTHA MENON; What is 
your objection?

SHRI GURSAHANI: It was not to
4 per cent that I was objecting. Any 
ceiling to be fixed now will not be 
relevant to a future state of affairs 
which are not known. It will fetter 
the hands of those who are going to be 
responsible for evaluating such 
matters, invest something.

SHRI ACHUTHA MENON: For 10 
per cent also you will object.

SHRI GURSAHANI: Even if it is 
40 per cent, I would object

SHRI SRINIBAS MISRA: Do you
consider that the manner of thinking, 
walking, squinting etc. of a person i* 
his property?



SHRI GURSAHANI: This it a funda­
mental question . . .

MR. CHAIRMAN: Will it be help­
ful for us? It looks too academic

SHRI SRINIBAS MISRA: It will be 
helpful. His whole argument is based 
on this that it is his property. 1 am 
trying to show that it cannot be hifl 
property. He will also admit that.

SHRI GURSAHANI: There are two 
forms of property. One is which you 
can see, touch and feel like furniture, 
building, etc. which is tangible pro­
perty. Every society recognises this 
property subject to whatever may be 
the limitations according to socialogi- 
cal environment of the country. There 
is another property which is intellec­
tual. Inherently it may not be pro­
perty. We have however recognised 
it along with the civilised w o r l d  that 
this is also a kind of property and it 
is respected as sufch. Though you 
cannot feel it. It is conceived as pro­
perty and treated as property. The 
trade marks are protected by common 
law and the Trade Marks Act; the 
patents are 6lso similarly protected by 
law.

SHRI ISCEUNIBAS MISRA: Patents 
were never recognised as property. 
The Bill proceeds on the assumption 
that the patent is not property. The 
Bill wants to give some right to 
licensee. If we have recognised «  
as property, we would be confronted 
-with constitutional provisions.

SHRI GURSAHANI: Since long we 
have recognised the patents is pro 
perty, from 1911 onwards.

SHRI SRINIBAS MISRA: The
introduction of the Bill itself shows 
that ft is not property. From 1»“  
this has been the position Now, t i»  
right of some people is being license 
lor the purpose of framing out I 
allow someone else to come on 
property and that is licence. Suppos­
ing, a dancer finds out new types o 
steps, will that be property?

3*2

SHRI GURSAHANI: It would not bft 
property unless there is some law
which could recognise such artistic 
innovation as porperty.

SHRI SRINIBAS MISRA: Would
you think of any invention as pro­
perty unless it is patented?

SHRI GURSAHANI: That is again a 
fundamental issue. We have recognis- 
sed patents as properties, along with 
80 other countries.. When some limi­
tations are being put in, we would like 
to know the nature of 3uch limita­
tions.

SHRI SRINIBAS MISRA: Would it 
be property without patents?

SHRI SHAH: If it is maintained
as secret information, the common law 
recognises it as property.

SHRI SRINIBAS MISRA: Would you 
not prefer action for infringement of 
a patented article if it is manufactur­
ed by somebody else?

MR. CHAIRMAN: Unless the law 
gives you protection; there can be no 
infringement.

SHRI SRINIBAS MISRA: He has
not said so in so many words.

SHRI PITAMBER DAS: Mr. Misra 
has put it in his own way and I will 
raise the issue in my own way.

SHRI SRINIBAS MISRA: In a 
democracy, it is open to everybody 
to have his own opinion. The wholfc 
point is compensation. Do you think 
that the gurantees provided for In our 
Constitution can be invoked if this 
Patents Bill is not passed?

SHRI GURSAHANI: I have not stu­
died the Constitutional aspect. I d* 
not wish to argue on the sovereign 
power of the Parliament and its cons­
titutional limitations.

SHRI SRINIBAS MISRA: There fr 
no question of argument.

Now, coming to the comments tb*t 
you have made in regard to 
3(d), you seem to think that a na**
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use of a known substance should also 
be included. I will give you only one 
example. Somebody invents a type 
of Manila rope for commercial use. 
Another person discovers new ways 
of hanging himself with the same 
rope. Do you think that this use can 
be patented?

SHRI GURSAHANI: This is one
invention the inventor will be averse 
to work and other people reluctant 
to infringe. *

SHRI SRINIBAS MISRA: In 3(e) 
you have suggested that the word 
"known” should be inserted before the 
word “properties” . How do you justify 
that?

SHRI GURSAHANI: The clause
says that mere aggregation of proper­
ties will not be patentable . . .

SHRI SRINIBAS MISRA: As a re­
sult of aggregation of two substances, 
if an unknown property is generated, 
your opinion is that they should be 
patentable and should be considered 
an invention? Is that so?

SHRI GURSAHANI: Yes; because 
the other test is of course that the 
invention or discovery should have a 
commercial or industrial use. That 
usefulness or utility is another factor 
and therefore if by combination of 
these known properties something is 
achieved which is going to be 
commercially beneficial to the count­
ry as an invention, I see no reason 
why this should not be protected as 
any other invention.

SHRI SRINIBAS MISRA: In my
school days I was taught two things: 
chemical mixture and physical mix­
ture. Does it mean that you want 
chemical mixture, and not physical 
mixture?

SHRI GURSAHANI: I claim very 
little knowledge of chemistry. But, 
obviously, this is too simple.

SHRI SRINIBAS MISRA: You
have stated regarding clause 8: 
“While we agree that unsuhstan-
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tiated claims should not get protec* 
tion and that sufficient safeguards 
should be provided, the Controller’s 
discretion to ask for all the informa* 
tion to determine the novelty or the 
patentability of the invention should be 
subscribed. It is, therefore, submit­
ted that sub-clause (2) of this clause 
should be amended to read as “if the 
Controller entertains reasonable 
doubt as to the novelty Or the 
patentability of the invention, he 
may for reasons to be recorded in 
writing require the applicant to fur­
nish the details relating to the objec­
tions, if any,.. “Will you give your 
reasons for that?

SHRI GURSAHANI: This follows
from the basic concept that we have 
accepted the concept of universal 
novelty. Now, while the universal 
novelty is acceptable to us, T think 
we should not put the patentee to the 
exercise of collecting a mass of the 
material for the application else­
where. Blut if the Controller feels 
that he has some doubts about 
universal novelty, he may call upon 
the patentee to produce material to 
show how his application has been 
treated in other countries where 
examination of the patents may be a 
little more sophisticated than it is in 
India.

SHRI SRINIBAS MISRA: What
change do you suggest to be made in 
this clause for bringing out or giv­
ing effect to your suggestion?

SHRI GURSAHANI: In the
beginning of clause (2), by inserting 
the words “If the Controller has 
reason to believe, and for reasons 
recorded in writing, require the 
applicant to furnish...”

SHRI SRINIBAS MISRA: Please
turn to Clause 47. Your suggestion is 
that the word “Import” should be in­
serted before the word "use” .

SHRI GURSAHANI: This actually 
arises only as a point t>f clarification.
It may be said that using the patent
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does not include Importing the patent­
able article . . .

SHRI SRINIBAS MISHRA: Would 
it not encourage patentees in India to 
import articles without manufacturing 
them in India?

SHRI GURSAHANI: No, Sir, it 
would not, because of rigorous import 
control.

SHRI C. C. DESAI: It may be a life- 
saving drug, the import of which may 
become necessary in the interests of 
the health of the community. Then 
we have get to make foreign exchange 
available in the interests of the health 
of the people, and we cannot dispense 
with the import.

SHRI SRINIBAS MISRA: If some 
manufacturer or patentee has been 
licensed to manufacture a certain drug 
or material here, I think it will be 
preposterous to allow that patentee 
to import that very material, because 
after having had the monopoly and 
after having obstructed and foreclos­
ed other manufacturers from manu­
facturing it, he cannot be allowed to 
import it without manufacturing it 
here. Anyway, we differ on this.

SHRI JUGAL MANDAL: suppose 
he says that he wants to do it just to 
see the marketability of it, then you 
may have to allow.

SHRI SRINIBAS MISRA: Then
there will be licence of right.

SHRI SHAH: Clause 47 refers to 
exclusive right to use. The term ‘use' 
is b very wide expression. It includes 
manufacture, and when have import­
ed, you just do not import for storing. 
You always use the imported article. 
Therefore, implicit in this exclusive 
right to use is also the exclusive right 
to import. We are only suggesting 
that this should be made explicit.

SHRI SRINIBAS MISRA: I have a 
right to use my pen which may be »  
foreign pen, but that does not give 
me the right to import. Would you 
agree that the word ‘use* does not con­
note the word ‘import’?

SHRI GURSAHANI: We are not
discussing the rights of import. We 
are discussing the right of exclusive 
import. In other words, this clause 
confers upon the patentee certain ex­
clusive rights; he may not be allowed 
to Import because of some other con­
trols but what we are now concerned 
with is whether he alone can import 
or his right does not extend to exclu­
sive to import.

Shri C. C. Desai had asked me a 
question about the need to import cer­
tain essential drugs. There arc provi­
sions in the Bill which enable the 
importation of those drugs, If it is 
found that it is necessary in the inte­
rests of the nation. All that we were 
earlier on discussing was whether in 
such an event any compensation need 
be paid.

DR. SUSHILA NAYAR: Suppose a 
patentee deliberately and purposely 
does not start production and he im­
ports in order to charge exorbitantly 
high prices. There have been such 
Instances. The drug may be valuable 
nationally or individually, but it is a 
valuable drug. Why should this may 
be allowed to exploit other people’s 
misery? Why should the Government 
or any other drug importer or trader 
not be allowed to import the drug to 
break this man’s monopoly ind to 
make the life-saving drug available to 
the people who need it?

SHRI GURSAHANI: I thought that 
there was a provision which said that 
In certain situations Government could 
authorise importation.

DR. SUSHILA NAYAR: But you
are objecting to it.

SHRI GURSAHANI: We are not
objecting to it in that sense; if it is
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necessary in an emergency that that 
drug should be allowed to be import­
ed, it should be imported. All that 
we are then saying is that 3ame com­
pensation should be paid to the patent- 
owner.

DR. SUSHILA NAYAR: Why ahould 
compensation be paid for the 
laziness of the man who has not start­
ed production?

SHRI GURSAHANI: If there is
laziness, then there are enough penal 
provisions in the Bill. Firstty, after 
three years there will be compulsory 
licensing . . .

DR. SUSHILA NAYAR: There can 
be licence from the very first day.

SHRI GURSAHANI: Alsu, as the
Bill stands, there is licence of right as 
from the same day; so, there is enough 
power in any case to take Mm to task 
if it is found that he is deliberately 
lazy. There may also be reasons for 
his apparent laziness . . .

DR. SUSHILA NAYAR: You want 
this man to be compensated for doing 
nothing more than filing a patent or 
sealing a patent even to use the pro­
cess, as Shri shah put it a little while 
ago. You want that the other people 
who make the effort to work and put 
in all their energies should pay this 
man royalty just for the mere fact 
that he was smart enough to go and 
file something which may or may not 
materialise; he has not done anything 
to materialise it or put it into practice. 
And you want that he should be paid 
compensation. Is that fair?

SHRI GURSAHANI: He has alone
much more than merely file the appli­
cation. H e. has invested in research 
and made the invention. There is one 
thing which I would like to mention 
here. You may be right in a few 
specific instances where this may re­
quire remedial action. But should we 
not consider at the same time the ' 
effect that this would have on genuine 
inventors and genuine patent-holdew?

Suppose I file a patent today and I 
know that anyone can import because 
I do not have the exclusive right to 
import, then that invention is of no 
commercial use to me. Suppose I am 
a person wht) is enterprising and I 
want to set up a unit and on the very 
first day that I patent my invention, 
it is thwarted by importation In an un­
restricted manner, then I gain nothing 
and my exclusive right is taken away.

SHRI ARJUN ARORA: How do you 
say you gain nothing? If you have 
patented it, you should manufacture it 
in the country, but you want to import 
it from some other country where 
somebody else is manufacturing it; 
and you will be getting a chare in the 
profits.

SHRI GURSAHANI: That visualises 
a situation where I have a manufactur­
ing plant elsewhere.

SHRI ARJUN ARORA: You want 
to give the right to import to a paten­
tee who does not manufacture it in 
anywhere but who merely holds a 
patent? It is an absurd proposition 
which you are advocating so vigorous­
ly.

SHRI GURSAHANI: I am not argu­
ing on that at all. What I am saying 
is this. There are people here, our 
own inventors, who have no manufac­
turing places elsewhere.

SHRI ARJUN ARORA: If the thing 
is not manufactured, anywhere, where 
will it be imported from?

SHRI GURSAHANI: I thought that 
you made the point that he might be 
manufacturing it elsewhere. I am 
referring to the case where he has no 
manufacturing place anywhere.

SHRI ARJUN ARORA: Either he is 
manufacturing or somebody else is 
manufacturing under a licence from 
him and he is getting his royalty. Un­
less the thing is manufactured some­
where, how could it be imported?

MR. CHAIRMAN: The whole point 
is that the patent law should not be
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utilised for enabling a man to import 
goods from outside and then capture 
the market and get the profit.

SHRI GURSAHANI: I would entire­
ly agree if that were the situation in 
certain specific cases. But the clause 
as is worded deprives the patent- 
holder of the exclusive right to im­
port; or let me put it this way; it 
entitles anyone else to import and 
thereby defeat the exclusive right in 
that patented process.

SHRI SRINIBAS MISRA: In clause 
66, you have suggested the introduc­
tion of due process before Government 
exercise the right under this clause. 
What else do you want except an 
opportunity to be heard?

SHRI GURSAHANI: The points we 
have made on this clause are three in 
number. One is that the words used 
are of a general nature and may give 
rise to difficulties of in interpretation. 
What is ‘mischievious’ is also some­
thing which can cause a bit of diffi­
culty and something must be done to 
give it a more concrete meaning. The 
third point that we have made is that 
while the clause says that opportunity 
should be given to be heard, it does 
not say who will hear him and whe­
ther there will be a right of appeal.

SHRI SRINIBAS MISRA: So, you 
want an indication to be given of the 
officer who will bear it, and you also 
want a right of appeal. You also 
want that the word ‘mischievous* 
should be defined.

SHRI GURSAHANI: These are the 
submissions w'e I have made in our 
memorandum,

SHRI SRINIBAS MISRA: While 
drafting your memorandum have you 
considered the phrase ‘capable of being 
used* used in clause 87 (1) (a)?

SHRI GURSAHANI: We must have 
considered that. I did not realise that 
it called for any comment from me.

SHRI SRINIBAS MISRA: Do you 
consider that they are very clear 
words which should be used?

SHRI GURSAHANI: I see your
point. Your point is that anything 
may be capable of being used, and, 
therefore, the term may be very wide.
I agree it is very wide. Perhaps we 
could use the word ‘intended to be 
used*. I am grateful to the hon. Mem. 
ber for pointing this out.

SHRI GURSAHANI: It should in­
fact be ‘ordinarily intended to be 
used\

MR. CHAIRMAN: This point should ' 
be noted.

SHRI SRINIBAS MISRA: Are you 
of the view that whenever there is any 
provision for granting some licence or 
revoking it or compulsory acquisition 
there is any penal provision, there 
should be an appeal provision?

SHRI GURSAHANI: We firmly be­
lieve in due process. Particularly 
when somebody’s rights, whether they 
be rights of property or any other 
kind of right, are restricted, it is only 
just that he should be given an ade­
quate opportunity to be heard and 
there must be an independent review 
by a higher authority. As a principle, 
we should be firm on this and I do 
not think we should depart from It.

SHRI SRINIBAS MISRA. Clauses 
99-100. Why are you against govern­
ment undertakings being included in 
this?

SHRI GURSAHANI: I explained
this earlier. Government undertak­
ings are, to my mind, not in any way 
superior to any other undertaking ex­
cept that they are formed by Govern­
ment. Therefore, to the extent they 
engage in any commercial activity like 
any other undertaking, prima facie 
there appears to be no justification for 
putting them on any different footing.

SHRI SRINIBAS MISRA: Would
you be satisfied if this is limited only
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to commercial undertaking? by Gov­
ernment?

SHRI GURSAHANI: Yes, I shall be 
satisfied if my objection is restricted 
to commercial undertakings of Gov­
ernment. The non-Commercial Gov­
ernment undertakings are taken care 
of in the first clause of section 48 
where government departments are 
included. We have ourselves said we 
have no objection to that particular 
part. That should meet your point be­
cause any government department 
which wants to use it in the interest 
of public health or nutrition should be 
free to do so.

SHRI KRISHNA KANT: On 2(h), 
you have made two contentions. One 
is for excluding the CSIR and the 
other is for excluding corporations 
established by Central or State laws. 
You mean to say that where there is 
a government company or any 
departmental undertaking—even
Bokaro is a departmental under­
taking—they engage in competition?

SHRI GURSAHANI: I was not 
aware of Bokaro as a government de­
partment.

SHRI KRISHNA KANT: For exa- 
ample. There are other departments 
also. There are the examples of State 
Government undertakings also. If this 
is your argument for the non-inclu­
sion of government companies, then 
the whole chapter relating to Govern­
ment undertakings need not be there.

SHRI SHAH: Your point can be
so.

SHRI KRISHNA KANT: If we ac­
cept your contention, the whole 
chapter XVII will have to go.

SHRI SHAH: Your point can be
taken care of by qualifying the defi­
nition of a government undertaking 
as any industrial undertaking carried 
on not for commercial purposes.

SHRI KRISHNA KANT: As you 
know, government thinking now,

even in regard to defence require­
ments, is in favour of giving some 
orders to the private sector be­
cause Government is not able to do 
all that by itself. If we accept your 
view, the whole of Chapter XVH will 
have to go.

Then 3 (d ): could you give an ex­
ample of a new use. Supposing an 
antibiotic is found to have a new use 
for a disease, do you think that 
should also be patented?

SHRI SHAH: I know for a fact 
that a company which owns a patent 
in respect of pesticide has recently 
evolved a new use in respect of dyes 
and colouring matter. This was not 
contemplated earlier. It has revolu­
tionised the particular field of in­
dustry. The original patent would 
be limited to use as a chemical, as a 
pesticide.

SHRI KRISHNA KANT: The
patent is limited to the process, not 
the product.

SHRI SHAH: There is a further 
limitation. The product has to be 
used as a pesticide in this case. Any 
other use would be outside the scope 
of the patent.

SHRI KRISHNA KANT: The clause 
clearly says that only the process will 
be patented, not the product.

SHRI GURSAHANI: But in the de­
tailed specification, we also make a 
claim as to what it would give rise to, 
and that by manufacturing it there 
would be certain commercial use.

SHRI SRINIBAS MISRA: The new 
use can come as an addition.

SHRI SRINIBAS MISRA: The new 
use may be by somebody else. For 
example, prontosil which was used 
for diseases in the urinary tract has a 
new use for treating mastoid abscess 
found out by some doctor. So that 
doctor must get it patented.
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SHRI VEDARAMAN: The man who 
inda it will get it, not the manufac­
turer.

SHRI KRISHAN KANT: C1.8. The
patent office is unable to do all the 
searching with the technical skill re­
quired. We want to make our patents 
Arm. This is done so that later re­
vocation may not take place. So it is 
better that this provision is put in. 
We also know the difficulties of work­
ing in the patent office. This will help 
them. This will also ensure that later 
revocation may not take place. Why 
should you object to it?

SHRI GURSAHANI: I concede that 
it will take time for us to have faci­
lities necessary to cope with the 
increasing number of patents. I do 
hope that whatever the final form of 
the Bill, it will be in the form which 
will encourage patents. A central exa­
mination facility which could be 
used by all the countries is a good 
thing, but until, this comes about, I 
would say you are right that our 
patent office do not go on registering 
patents which do not call for anything 
in terms of inventiveness and com­
mercial utility, but whether rre need 
a provision which will result in a 
mass of Paper in for every application 
for patent, produced, is the question. 
That would be putting a strain on the 
Patent Office, instead of helping ft

SHRi KRISHAN KANT: Then
otherwise we will have to do with 
them.

SHRI SHAH: Revocation possibili­
ty would be only an exception.

SHRI KRISHAN KANT: Now, I 
need not deal with clause 48 which 
has been dealt with sufficiently. I 
come to clause 53. May I know if 
any case study has been done by you 
or any of the organisations to show 
the details—when a patent has been 
filed, when it was sealed and accept­
ed and how much time it takes and 
•o on. Our feeling is that nothing of

that sort has been done, it is all only 
hypothetical now.

SHRI GURSAHANI: We have not 
taken any such survey which could 
be universally accepted. It takes a 
very long time to work a patent, the 
period varying from industry t0 in­
dustry and from invention *o inven­
tion, All i can say is that it stands 
to reason that in the field of drugs 
and pharmaceuticals a much longer 
period would be required. Very ela­
borate clinical trials are necessary and 
you cannot straightaway experiment 
on human beings. You have to go oa 
experimenting with animals in the 
laboratory and later confirm them by 
hospital trials which must necessarily 
take a minimum period of ihree to 
four years.

SHRI KRISHAN KANT; Whea 
the patents are being evolved, it may 
take 14 to 16 years. In the literatures, 
it is mentioned that for training one 
person t0 work out a patent, it re­
quires seven years. That is historical. 
So, to train every person, it will take 
another seven years, which means it 
takes a total of 14 years. The litera­
ture tells us that this is the period 
and how this period was arrived at. 
It "is by trial and error and hit and 
run .methods, so to say. At that time, 
probably they did not have any scien­
tific method of survey and calcula­
tion, how the payment should be fixed 
and all that. This is how the original 
patent laws were made. At present 
we have a fixed period, five, seven or 
20 years as the case may be. What you 
have said about clinical trials is a 
general one. Is there any case study 
made? Unless that is done, we can­
not really come to any scientific con­
clusion.

SHRi GURSAHANI: I entirely
agree with you. It cannot be that 
in every country, the period fixed is 
arbitrary. In every country, either 
it is 10, 14 or 16 years, because it 
seems to be the generally accepted 
term of patents, although 16 years ii 

the standard.
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SHRI KRISHAN KANT: The ques­

tion again is, it should be remunera­
tive. Supposing a process can be 
paid back in five years, should we 
not have an organisation to see whe­
ther the patent process i8 really paid 
back in five years. It may be seven 
to 10 years, but should there not be 
a system so that the organisation or 
the industry can get back the money 
which they have invested in a reason­
able period?

SHRI GURSAHANI: That should 
be an ideal thing, but I do not think 
we will ever have te machinery to 
evaluate how much it means in terms 
of commercial return. Therefore, 
some kind of period has to be de­
vised, and that is why we have said 
that whatever is the period you fix, 
you must not close the door bo that 
in a fit and proper case you can ex­
tend it.

SHRI KRISHAN KANT: Supposing 
tafter five years, the Patent Office 
finds that the patent has not been 
used and no attempt had been made 
to use the patent, should it not be 
that they should abrogate it after 
five years?

SHRI GURSAHANI: That is al­
ready there.

SHRI KRISHAN KANT: The
question is, should it not be automa­
tically done. Supposing that the 
Patent Office finds after keeping it­
self in touch with the patentee that 
even after five years the patent has 
not been used or no attempt had 
been made to use it, should not such 
a provision for revocation be neces­
sary?

SHRI GURSAHANI; I thought you 
said earlier that the Patent Office 
would undertake an enquiry into it. 
Or, are you suggesting that automa­
tically every patent would be re­
voked after five years? You mean 
that it should be cancelled after five 
years for non use? They would be 
hard as there may be a genuine rea­
son for non use and the patentee

should have the apportunity to ex­
plain.

SHRI KRISHAN KANT: Supposing 
no attempt has been made at all.

SHRI SHAH: It would require an
investigation in every particular case, 
and it is already provided that if 1a 
the opinion of the Controller, a 
patent has not been adequately ex­
ploited, it can be revoked. But 
somebody has to make an application.

SHRI VEDARAMAN; What lie 
says is that the Patent Office should 
revoke it automatically.

SHRI SHAH: It will be a colossal 
task for the Office to determine it  
It is better to be selective. Only in 
cases where the parties are interes- ' 
ted and where the patent is commer­
cially exploitable, it might be ne­
cessary. We should restrict it to 
such cases. "Wholesale enquiry 
would be unfeasible.

SHRI KRISHAN KANT: If the
Patent Office is made powerful and 
strong enough, you hteve no objec­
tion.

SHRI GURSAHANI: It is provid­
ed in clause 64. This can be done on 
the petition of any person or by the 
Central Government. The Central 
Government can always revoke, or 
invoke revocation proceedings against 
any patent which has not been 
used.

SHRI KRISHAN KANT: Automa­
tically, suo raotu, after the Con­
troller is satisfied.

SHRI GURSAHANI: It cannot be 
automatically done. He has to be 
satisfied. The only point is, at whose 
instance it has to be done. Clause 64 
says that the Central Government 
can institute revocation proceedings.
In this context, I would consider the 
Central Government not being dif­
ferent from the Controller-General 
but instead of the “Central Govern­
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ment, ” you may substitute the word 
“Controller” .

SHRI KRISHAN KANT: In clause 
66, you have made a very valid point. 
That a patentee should be given an 
opportunity to be heard. Can you 
suggest some methods?

SHRI GURSAHANI: Since it is
the Central Government whose opi­
nion forms the basis for the insti­
tution of proceedings, anyone who 
is not the Central Government would 
be the fit person here. Here, per­
haps it is contemplated that a tri­
bunal may be necessary: a tribunal 
to consider these things, just as the 
income-tax tribunal or the sales-tax 
tribunals. If there is a tribunal for in­
tellectual property, it may cover all 
kinds of industrial property rights. 
But certainly it should not be the 
Central Government because the 
Central Government would then be­
come the judge in its own case.

SHRI KRISHAN KANT: Clause 90: 
definition of default. The clause 
says:

“If by reason of default of the 
patentee to manufacture in 
India to an adequate extent 
and supply on reasonable 
terms the patented article or 
a part of the patented arti­
cle- . . .

SHRI GURSAHANI: This is not a 
definition, with due respect, of the 
word ‘default1. It means ^failure. 
If you fail to manufacture, then the 
consequences of revocation will fol­
low. Where there is default arising 
out of situations and circumstances 
which are beyond one’s control, it 
should had to revocation. In other 
words failure arising in this way 
should not be regarded as -‘default” .

SHRI KRISHAN KANT: One ins­
tance you have given is that the 
State economy is not yet ripe for a 
certain thing. Then it will not be 
commercially feasible.

SHRI GURSAHANI: That is only 
one aspect of it.

SHRI KRISHAN KANT: It is only 
when all these thingp are feasible. 
Otherwise Government will not- go 
in for revocation.

SHRI GURSAHANI: If that as­
sumption is correct, my objection is 
met.

SHRI PITAMBER DAS: I would
like to go into the concept of pro­
perty as advocated by you. I want 
to understand as to what do you 
actually mean by property rights. 
You have told us that there are two 
ways of asserting those rights. One 
is to make use of the right and the 
other is to exclude other persons from 
using that right.

SHRI GURSAHANI: In every pro­
perty right, the negative and posi­
tive must co-exist. Otherwise, it is 
not an effective property right.

SHRI PITAMBER DAS: You gave 
us an illustration of the house. You 
have the right to enjoy the house as 
well as the right to keep away tres­
passers from the house. I want to 
know from you whether it is correct 
that the status of a person with re­
gard to any property, movable or 
immovable, depends .upon the rights 
that he enjoys in it. If I have the 
right to remain in a house and pay 
rent, I am the tenant; if I have got 
a licence for the property, then I * 
am the licencee; if I have the exclu­
sive right of the property, then I am 
the proprietor; so that the status of 
the person depends on the rights that 
he enjoys, whether those rights are 
acquired or inherited.

SHRI GURSAHANI: Correct.

SHRI PITAMBER DAS: Suppose
you have the exclusive right of a 
house and you are the owner of that 
house, do you have the right to keep 
that house standing at a particular 
place view when it has become so 
old and dilapidated that it poses
danger to persons, who pass in the 
street below. Have you got the
right to keep it there even under 
these conditions.
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SHRI GURSAHANI: No.

SHRI PITAMBER DAS: Even if
you have the right, the Municipality 
will not allow you.

SHRI GURSAHANI: That is a res­
triction on my right of ownership. 
My right is abridged.

SHRI PITAMBER DAS: Therefore 
you will agree that your exclusive 
proprietary rights are also sometimes 
curtailed.

SHRI GURSAHANI: I would con­
cede it straightway.

SHRI PITAMBER DAS: What are 
those rights which you, as a paten­
tee, enjoy with regard to your inven­
tion? Are they, something different 
from those mentioned in the model 
form of patent which the Govern­
ment issues to the person concerned? 
Government, on application, issuer to 
document to him, and is it not that 
document above by virtue of which 
he can claim right, or is there any 
other source?

SHRI GURSAHANI: This document 
does give effect to certain rights of 
property in regard to invention and 
the exercise of those rights is subject 
to the statute from which those rights 
emanate. As my colleague explained, 
this is a statutory recognition of a 
right which under the common law 
already exists. In other words, if I 
have some knowhow, if I have some 
expertise which I have developed, it 
is my exclusive property in the sense 
that I can prevent others from using 
it.

SHRI PITAMBER DAS: I want to 
be clear on that point. You have 
conceded that the status of person 
with regard to property will depend 
upon the rights that he obtains in 
that property. Those rights can be 
either inherited or acquired. Inven­
tion is not inherited in itself. Only 
when you make an invention, the 
question of right arises. So that you 
acquire certain rights in that inven­
tion.

SHRI GURSAHANI: Property right 
is not always an inherited right. t It 
may be a right arising from its recog­
nition by Society and later put on 
the statute book to give it a formal 
recognition and protection. Therefore, 
there. Ultimately your intangible 
property is only a bundle of rights 
which are conferred upon by common 
law or statute or common law. 
Common law rights are recognised as 
in the case of trade marks. In addi­
tion to those common law rights, 
there may be mdte regulated rights 
of property as conferred by various 
laws. When you made an obser­
vation that this right of property___

SHRI PITAMBER DAS: Have you 
seen the model form of patent that is 
granted? The words are: “ . . .  he 
shall, as patentee, have the exclusive 
privilege (not right) of making, sell­
ing and using the invention through­
out India. You have thus the 
exclusive privilege of making, sell­
ing and using the invention through­
out India. You are a party to this 
document and you have to abide 
by that. If you break the provisions 
of this document, then certainly the 
Government comes in.

SHRi GURSAHANI: I would not 
deny that. Our exclusive right the 
rights to exclude others from using 
it. True, the word used hereofs ‘pri­
vilege* and not ‘right’. But this pri­
vilege confers upon the patentee the 
right to exclude others.

SHRI PITAMBER DAS: But the 
moment you break the provisions of 
the document, that is revoked.

MR. CHAIRMAN: This is’T 'righ t 
conferred on the State. This cannot 
be a right recognisable under the law. 
This is what you yourself admit. He 
did not deny that.

SHRI PITAMBER DAS: Take the 
case of compulsory licensing of right. 
If the patentee does not work the 
patent, then the authority will step 
in.
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SHRI GURSAHANI; I have not 
objected to compulsory licensing.

MR. CHAIRMAN: He is not ob­
jecting to the compulsory licensing.

SHRI GURSAHANI; I am not ob­
jecting to compulsory licensing. I 
have said that it is inherent in a 
situation like this that the invention 
should not work as a monopoly to 
the detriment of the national in­
terest. Therefore, some form of com­
pulsion whereby the invention is 
worked for the national good must 
be written into the Bill. Nobody can 
deny this. This is in our bill, in our 
previous Act and in the Acts of other 
countries. Therefore, I have no ob­
jection whatsoever to the compulsory 
licensing procedure. All that I am 
saying is that in view of the provi­
sions for compulsory licences, licences 
o f right are not necessary and that 
in any event we should in­
clude in this licence of right something 
which would entitle the Controller to 
determine the suitability of a person 
who wishes to exercise or work the in­
vention, the more so in the fields of 
foods and drugs where protection 
against substandard products is even 
more necessary than in any other field.

SHRI PITAMBER DAS: So, your 
objection is with regard to the pro­
cedure and not the principle,

SHRi GURSAHANI: On principle I 
cannot object to any provision which 
allows the inventions to be worked. 
The very purpose of a Patent Law 
should be to encourage the creation 
and working of patents. My objection 
is that we have in compulsory licenc­
ing provisions adequate means to take 
care of this and hence no special pro­
vision is necessary.

SHRI S. K. VAISHAMPAYEN: 
Let me be brief. I shall put to you 
very few questions. Do you agree 
that we have certain objectives to

achieve in our egalitarian society? 
You know we have a mixed economy.

SHRI GURSAHANI: Yes.

SHRI S. K. VAISHAMPAYEN: If 
you agree with that, then why do 
you want to exclude all Government 
public undertakings from making use 
of these inventions as contemplated 
in the Bill?

SHRI GURSAHANI: When we are 
in a mixed economy, the Government 
also enters the field of commerce and 
industry. I am not prepared to go 
any further than saying that if Gov­
ernment has to enter the field of com­
merce and industry, they have to 
face competition without any special 
advantages.

SHRI S. K. VAISHAMPAYEN: 
Government undertakings are in a 
different type of industry.

SHRI GURSAHANI: What I say is 
that if the Government enters the 
field of commerce and industry, they 
should also face like any other unit 
the competitive forces. That, to my 
mind, is one way of making the Gov­
ernment undertakings alive to the 
need for efficiency on principle, no 
discriminatory provisions should be 
made which would give the Govern­
ment undertakings engaged in com­
merce and industrial activity an ad­
vantage over the other units.

SHRI S. K. VAISHAMPAYEN: 
Now, my second question is with re­
gard to the period of the patent. Do 
you want that we should have pro­
cessed patents and not the product 
patents in our country as we have 
been having uptillnow?

SHRI GURSAHANI: Well, we have 
not, in our representation, said that 
we must have a product patent. I 
would only make one observation. 
Earlier I said that if you only have 
processed patents and not the pro­
duct patents then you have to reckon 
with the fact that there will be a
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large number of patent applications 
because every possible process will 
have to be protected. Since the end- 
products is not protected, you, will 
find that a large number of patent 
applications will be filed some of 
which, in course of time, will be dis­
carded. When an invention is made, 
the same product may be made by 
several processes. And it takes a long 
time for the manufacturers to deter­
mine as to which one is the most 
economical or most efficient process. 
Therefore, of necessity he must pre­
vent other people copying his process 
and thwarting his research.

SHRI S. K. VAISHAMPAYEN: 
You are insisting more on the uni­
formity of the period for a patent. 
Irrespective of whether there are 
patents for food, drug or other pro­
ducts, jxrn would like the present 
period of 10 years to be extended. Is 
it so?

SHRI GURSAHANI: As I men­
tioned earlier, there seems to be no 
particular reason why there should 
be this discriminatory provision with 
regard to the duration of protection? 
Let there be uniformity in this re­
gard. I go a step further and say that 
there is little justification that it 
should be reduced from 16 years to
14 year:; without a provision for ex­
tension .

SHRI S. K. VAISHAMPAYEN: If 
the period is for ten years, should it 
be for all types of patents?

SHRI GURSAHANI: When I say 
that there should be uniformity, as a 
corollary, that uniformity should be 
at the higher period.

SHRI S. K. VAISHAMPAYEN: 
You have also taken objection to 
putting a ceiling on the royalty that 
is to be paid to a patentee. As you 
have already stated in your memo­
randum this particular ceiling has 
been put with the prime object of 
containing the foreign exchange out­
going. if that is so, why should we 
not retain the clause as it is and 
have one more enabling provision by

which the Government can entertain 
individual cases of claiming this ro­
yalty? Supppose if such a provision is 
in the Bill, will you agree?

SHRI GURSAHANI: This provision 
would be a too circuitous to a^iiieve 
the object mentioned by hon. Mem­
bers. Every royalty should be consi­
dered based on the merits of each 
case. If you put in that clause in the 
Bill, this 4 per cent will tend to be­
come a norm in every case.

SHRI B. D. DESHMUKH: The 
witness has submitted a memorandum. 
On page 6 of his memorandum, he has 
suggested some modifications to clau­
ses 99 and 102. Do you want that 
power of acquisition of the inventions 
by Government to be curtailed or res­
tricted or should this clause be delet­
ed altogether from the Bill?

SHRI GURSAHANI; All that we 
are saying is that there should be a 
proper review of circumstances. We 
have not said in so many words that 
this clause should be deleted but it 
should certainly be restricted to the 
circumstances mentioned in our me­
morandum.

SHRI KRISHAN KANT: We un­
derstand what is intended for.

SHRI B. D. DESHMUKH: What is 
your answer to the remarks made by 
you in regard to clauses 99 and 102. 
Specifically tell us whether, you want 
this clause as it is or you want res­
trictive powers to be given to Gov­
ernment to some extent.

SHRI GURSAHANI: It should be 
restricted in regard to the kind of 
undertakings which can take ad­
vantage of it. As Shri Krishan Kant 
has said, whenever power is exer­
cised, it should be power exercised 
by due process of law. The Govern­
ment ought to be satisfied that it is 
required in the interest of national 
need but subject to a judicial review.

SHRI B. D. DESHMUKH: Do you 
suggest amendments to Clause 102?



SHRI GURSAHANI: We have stat­
ed here: “This clause enables the 
Government to acquire compulsorily 
all the patent rights of an applicant 
or patentee in a particular invention 
‘if satisfied that it is necessary... .for 
a public purpose’ . This is effected by 
a mere publication of a notice and 
the only appeal is on the amount of 
compensation/’ You can join issue 
with the Government only as re­
gards compensation. If the need is 
challenged there is no independent 
judicial review.

SHRI B. D. DESHMUKH: You sug­
gest specific amendments to this 
clause.

SHRi GURSAHANI: Once the prin­
ciple is accepted, the draftsman of the 
Government of India will do a bet­
ter job than myself. That is why I 
did not deliberately indicate the 
manner in which it should be amend­
ed.

MR. CHAIRMAN: With regard to 
clause 8, you say that the search lor 
other inventions in countries other 
than India should not ipso facto be 
imposed on the applicant. We have 
heard from the representatives of 
drug industry that only 30 companies 
are in a position to have research fa­
cilities and the rest of them have no 
such resources. Will it be in the in­
terest of Indian applicants to compel 
them to file all the necessary infor­
mation? Will they be in a position to 
do it? Will it not be the position that 
these 30 or 15 firms would have all 
the advantage and the others nothing?

SHRI GURSAHANI: We expect
that Indian inventors will also ap­
proach other countries for patent 
protection and this requirement will 
be as cumbersome for them as it 
would be for any foreigner in our 
country. It is also possible that the 
Indian inventors will not have inter­
national contacts or channels of com­
munication to be able to fulfil this re­
quirement in every single case.

SHRI KRISHAN KANT: All the 
copies of papers may be sent to the

Patent Office. You get it typed and 
send it.

MR. CHAIRMAN: The point is
whether the small firms will be in a 
position to collect the information as 
is contemplated by the law.

SHRI GURSAHANI: All the ob­
jections are not contained in one sin­
gle communication from the Patent 
Office. It is not in one paper that all 
the things required by them are in­
corporated. Letters are exchanged. 
The applicant yrill have to produce 
the entire correspondence in each 
country, wherever he wants patent 
protection. There will also be diffi­
culties of language involving expen­
sive translations.

MR. CHAIRMAN: He will have 
the discretion to ask a particular 
applicant to get all the information 
when he is in doubt so that he can 
examine the same.

SHRI GURSAHANI: With due res­
pect to the Patent Office, I should say 
that we must develop better know­
how and expertise for examination, 
because we have to keep in mind the 
position 15 years later. In every case 
if you give the right to the Patent 
Controller to ask for these details, I 
don’t know whether we will not be­
come far too dependent on finding out 
what has happened elsewhere in this * 
world.

SHRI KRISHAN KANT: Till we
develop, for 15 to 20 years, you may 
have this provision.

SHRI GURSAHANI: This may ham­
per development.

MR. CHAIRMAN: It will take some 
time to collect all the information 
from outside India.

SHRI KRISHAN KANT: Only when 
the Controller entertains reasonable 
doubt about the novelty, he may ask 
the applicant to furnish details re­
lating to the objections.
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SHRI SHAH: Generally, an appli­
cant files his application in about 50 
countries. For instance, the Hin­
dustan Antibiotics have filed an app­
lication in all countries.

MR. CHAIRMAN: If it is a global 
patent, then they are required to 
submit all the information. Otherwise, 
our people will be at a disadvantage.

SHRI GURSAHANI: We do not lack 
in inventive genius. There are very 
useful inventions, but the inventors 
do not know that their inventions 
can be protected. Firstly, our inven­
tors should become patent conscious. 
I hope they will soon become patent 
conscious. From the 1967 Report of the 
Patent Office, you will find that 
whereas the number of Indian pa­
tents of Indian nationals have in­
creased, the number of total patents 
have not come down. Patent protec­
tion is being increasingly sought by 
Indian Nationals. We have also to 
see that our export markets, foreign 
markets, are protected by patents. If 
an Indian inventor files an applica­
tion on a global basis, he will be re­
quired to furnish all the combersome 
details in every case.

MR. CHAIRMAN: With the advan­
cement of science, it has become in­
evitable to have research, whether 
there are patents or no patents. How 
is it that the licence of right provi­
sion will prevent the growth of re­
search efforts?

SHRI GURSAHANI: The require­
ments of modern Industry is to run 
even in order to hold the current 
position. Therefore, you are right 
that some little research effort will be

there even if there is no patent pro­
tection. There is however the other 
more important aspect namely re­
search will be addressed to ensuring 
that he will not lose the existing mar­
ket for his goods. He may not 
invest money in massive research for 
future growth and development. I 
would like to make one general re­
mark here that the days of a lone 
wolf, a scientist, sitting in a labora­
tory by himself and producing some­
thing are over. As the technology be­
comes more and more complex, we 
also have more sophisticated facilities 
for conducting research activities. Re­
search will largely be undertaken by 
the industry as a collective effort 
amongst scientists if it is sure that 
adequate returns will be forthcoming 
on the investment in research. In 
order to encourage research, the pa­
tent protection should be strong ra­
ther than weak. I have to make one 
general observation. While dealing 
with the period of patents, I gave the 
impression that my comments applied 
to the Drug and Pharmaceutical in­
dustry only. Actually, they apply eq­
ually to chemicals and food because 
these are covered under the same pro­
vision.

MR. CHAIRMAN: Mr Gursahani: 
We are very much pleased that you
have come, I am sorry that you were 
put to some inconvenience on account 
of the change in timings from 3 P.M. 
to 10 A.M. which was due to some 
misunderstanding. On behalf of the 
Committee, I thank you and your col­
leagues very much.

SHRI GURSAHANI: Thank you.
The Committee then adjoured.
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(Witnesses were called in and they

took their seats)
MR. CHAIRMAN: We welcome

Shri Doshi and his colleagues from 
the Indian Merchants’ Chamber, Bom­
bay. Before the evidence starts, I 
would like to remind you that the 
evidence that your tender is liable to 
be published, and if you desire that 
any part of your evidence is to be 
treated as confidential you may indi­
cate it, but such evidence is, how­
ever, liable to e made available to 
the Members of Parliament.

At page 14 of your memorandum 
you have said that section 21 of the 
existing Act is sought to be omitted 
in the present Bill. But I find tnat 
it has been incorporated word for 
word in clause 156 of the present 
Bill. So, it is not proper to say that 
section 21 of the existing Act is 
sought to be omitted.

SHRI DOSHI: We are sorry for it.
We have already submitted out 

memorandum and I do not intend to 
dilate on it or go over the same 
points, because I am sure hon. Mem­
bers must have gone through it. We 
shall be happy to answer any  ques­
tion that hon. Members may like to 
raise.

MR. CHAIRMAN: We would like 
to have your view regarding licence 
of right vis-a-vi$ compulsory licence. 
One of the points that you have 
raised is that licence of right is an 
extension of the compulsory licence. 
If it is an extension, why are you ob­
jecting to the licence of right? Par­
ticularly in the drug field, there has 
been sufficient modernisation and no 
drug industry can survive today with­
out a proper research organisation of 
their own, whether or not there is 
patent. If that be so, why should 
there be a serious objection to li­
cence of right?

SHRI DOSHI: We have not object­
ed to licence of right in our memo­
randum. All that we have said is that 
this should be effective three years af­
ter the patent is sealed, and not auto­
matically .

SHRI KANWARLAL GUPTA: Has 
our country gained or lost as a result 
of the patent law in the last 20 years 
and if we abrogate it now, what will 
be the consequences?

SHRI DOSHI: If we ever thought 
of abrogating it, we should have done 
it immediately after independence.



But now it is too late at the present 
stage of our industrial development. 
We have built up research organisa­
tions and are developing; to think of 
abrogation at this stage would be 
suicidal for us.

We have gained from the patent 
law. We have been able in the last
15 years to attract a number of fore­
ign industries and have made con­
siderable progress of which in the out­
side world we can be legitimately 
proud. This is because of the Patent 
Act. It may be that it is time to mo­
dify the Act, which is under conside­
ration. It is a pity we have taken so 
much time to effect this modification. 
But we have certainly gained and not 
los anything by the patent law.

SHRI KANWARLAL GUPTA: The 
number of patents registered here are 
mostly foreign, and it is the foreign­
ers who have gained, not Indians. 
Our research organisations and scien­
tists are very few in number. Our 
technical know has not developed 
much. So can we abrogate patents 
for five or ten years and consider 
reintroducing it later, and if we do 
it, what will the consequences? Se­
condly, let us do away with existing 
patents registered for five or six years 
because they have made a lot of mo­
ney, but we can register new patents 
in the future. What is your reaction?

SHRI DOSHI: The question of
foreign patents being in larger num­
ber than Indian patents is not uni­
que to India alone. It happens even 
in advanced countries like UK, Ger­
many, Switzerland, and Japan 
and France. It is only in the 
USA that they have indigenous pa­
tents in larger number than foreign 
ones. That depends on the research 
progress of each country. We started 
research only 15 years ago. It would 
take time. Percentage-w^e our pa­
tents are increasing in number. I 
was told that by 31st Dec. 1968, the 
percentage has gone up from 5-10 to
20. This will increase from year to 
year. We have to build up a tradition 
o f  research which we have not been

able to do till now. As everything 
goes slow in this country, progress in 
this field is also unfortunately slow.

SHRI KANWAR LAL GUPTA: How 
many members of your Association 
are foreigners?

SHRI DOSHI: No foreigners; but 
we have no bar against them.

SHRI NARIELWALA: We have
foreoign concerns as members, but no 
members on our Committee.

SHRI KANWAR LAL GUPTA: Any 
other concerns having direct or in­
direct interest in foreign countries?

SHRi DOSHI: Many of our mem­
bers have foreign collaboration.

SHRI KANWAR LAL GUPTA: Per­
centage!

SHRI DOSHI: I cannot say. We 
have 140 affiliated bodies and 1800 
members. We cannot say in each 
affiliated body how many have fore­
ign collaboration. It is difficult to 
give the percentage.

SHRI KANWAR LAL GUPTA: 
There are some patents which were 
registered long ago, but they have not 
manufactured the products.

SHRI DOSHI: That is because the 
compulsory licensing clause was not 
effective. Now we are trying to make 
it more effective. If this clause was 
made effective and simplified, even in 
ten years we would have achieved 
some progress. People went to High 
Courts and got it stopped for 7-8 
years, like that. By that time, the 
patent would expire. There are at 
present a number of expired patents, 
but we have not been able to do any­
thing about it, because mere expiry 
does not mean anything; we have to 
develop the know-how and design to 
produce the thing. We are not able 
to do it without foreign collabora­
tion. So that Is not the sole crite­
rion.
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SHRI M. SUDARSANAM: Some 
unpatented medicines are cheaper 
than patentented ones. Is that an 
argument for dispensing with patent 
law?

SHRI DOSHI: No. It is a question 
of inspiring confidence in the con­
sumer. Our Indian concerns sell vita­
mins at almost half or one third the 
price of so-called foreign-concem- 
produced vitamins. Vitamin patents 
have now expired. You have a fifty 
or hundred companies producing 
them. Why do you want to buy from 
a particular company? Why not buy 
from another whose price may be 
half or one-third?

SHRI M. SUDARASANAM: It has
been represented to us that special 
tribunals will enable disposal of dis­
putes and complaints quicker.

SHRI NARIELWALA: We have
suggested in our memorandum that 
disputes on the question of law should 
be dealt with by the High Court, but 
where administrative questions are 
concerned, it may be advisable to 
have something like the appellate tri­
bunal on income-tax which would 
ensure quicker disposal.

SHRI M. SUDARSANAM: Do you 
consider the patent system has sti­
mulated research in the country?

SHRI NARIELWALA: We should
look at the background. As our 
President has mentioned, our real 
research has begun only iVi the last
15 years when we started the CSIR 
and the laboratories. Today there 
are many laboratories which are able 
to produce papers and formulate 
which are patentable and are being 
patented. That is why the number 
of patents registered hais gone up. 
Last year, about 6,000 patents were 
registered in India here, out of which 
nearly 20 per cent 1,000 were of 
Indian origin. So, if you abro­
gate the Patent Act, as has been 
suggested, it would really inflict a 

iserious hardship on the Indian scien­
tists and the Indian research wor­

kers because they also wish to enjoy 
the fruits of their labour.

SHRI DOSHI: If i may add, we
have to establish a position between 
two extremes. One extreme is com­
plete abrogation and the other 
extreme is a complete tightening 
like what it i* ih the United States 
process patented, product patented, 
application patented and a period 
of 17 years to be extended by 
another five years or so. That ifl 
another extreme. We have to exa­
mine at what stage of the industry 
and research progress we stand today 
and what compromising position we 
should adopt in this country. I think 
the wisdom of bringing this sort of 
Bill is admirable and we agree with 
it as it stahds today, by aVid large, 
except minor " suggestions which we 
have made. It is a god cmpromising 
attitude that this country can adopt 
at the present stage.

SHRI C. C. DESAI: Mr. Doshi, 
you said originally, at the outset* 
said that if we had thought of abro­
gation we should have done it 20 
years ago. Do you think that we 
have advanced to such an extent as 
to say that abrogation is now com­
pletely ruled out.

SHRI DOSHI: Yes, I would say
that. At present, if we abrogate it, 
we would be retarding our progress. 
Nobody/ will come and like to put 
up factories because once you start 
manufacturing a product, what is the 
idea behind abrogation? There are 
two things: ohe is, our boys can
develop it without bothering about 

patent rights and they can start manu­
facture. It will take a long time. We 
will have to incur a lot of expendi­
ture. It cannot be doYie overnight. 
In the patent applications, people do 
not give out all the secrets and it is 
so vaguely written that it requires 
a lot of developmental work. I have 
done it and I maintain a research 
laboratory and those people who are 
involved in research know" that by 
reading the papers they cannot do 
everything. We know very little.
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Take for instance, a dyestuff; we 
know that such and such a product 
mixed with such and such a thing 
will give a dye-stuff. Qut to arrive 
at a better dyestuff will take five 
years. Even when the patents of the 
1CI, for instance, are valid, it took 
me seven years to develop this reac­
tive dye. So more abrogation does 
hot mean that the fruit is hanging 
and it will fall directly in our 
mouth!

SHRI C. C. DESAI: You said we
should have done it 20 years ago. 
Have you not made sufficient 
advance?

SHRI DOSHI: I think so.

SHRI C. C. DESAI: People from
outside will not come, you said. As 
far as I know when there are big 
companies now existing, Pfizers, 
CIBA everybody is h?2re—where is the 
scope for a new company to come 
here?

SHRI DOSHI: I meant new pro­
ducts which they may not be able 
to make.

SHRI C. C. DESAI: They will;
and they will make the same profits.

SHRI DOSHI: Well, the know­
how is exposed. You cahnot keep it 
a secret. If you are manufacturing 
here, the other people, in the absence 
of patent protection, will start copy­
ing it immediately.

SHRI C. C. DESAI: This Bill was
on the anvil, even in 1965. The 
foreign companies knew what was 
the trend at any rate in the minds 
of the majority of the Members of 
the Committee. They knew that the 
Patent Law was going to be much 
weaker than it originally was. Even 
then, durtog the last five years, all 
these companies have sunk crores of 
rupees in investment in India, taking 
all the risk o f the weakening of the 
Patcftit Law. Park Davis, for inst­
ance* has invested substantially;

Mercke of Germany and others are 
expanding substantially. Pfizers are 
also expanding. Every company is 
expanding knowing fully well that 
patent law is going'to be weaker than 
before. j ;

SHRI DOSHI: Have you examin­
ed how many products they are 
making, and how many of them are 
valid in respect of the patents and 
how matay patents have expired? I 
am sure that if you study this, you 
will find that out of the list of pro­
ducts which they are manufacturing* 
in India, for 95 per cent of them, 
the patents have expired, and there 
may be two to three per ceni for 
which the patents will be likely to 
expire in the Yiext two or three 
years.

SHRI C. C. DESAI: The new pro­
ducts can determine the basis of pro­
fitability and not the basis that the 
patent has expired. The availability 
of raw material in the market is also 
there.

SHRI DOSHI: You must give
compensation to the people who have 
done research work.

SHRI NARIELWALA: The hon.
Member has mentioned about profi­
tability. I would like to say that 
after all you are here to protect the 
interests of the consumer. If you go 
into the quantity of the product 
which go'Js into a vial of penicillin 
or any other compound, you will fftid 
that the cost of it varies from nine 
per cent to about 12 to 13 per cent. 
The rest of the cost is build up by 
the cost of packing material, cost of 
advertisement, cost of clinical and 
medical trials, sales orgainsatioYi and 
so on. All that is sought to be 
recovered because of the sources 
work that and the expense have been 
incurred in respect of the whole 
thing. If you look at the result of 
our owYi industries like CIPLA, Hin­
dustan Antibiotics, and so on, you 
will find that the amount of basic 
material that i ^ y  use in the finished 
product is comparatively small. The
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:pro&t of these industries cornea from 
the packaged product and not from
ate bulk as such.b
' If you look at countries which have 
 ̂abrogated their patents, and the pro­
gress of development, there, their 
Equality of research is poor. I speak 
;with some knowledge on this point 
’because I am one of the directora of 
the Indian Drugs and Phamaceuti- 

cals, Ltd., which is a Government of 
India undertaking. The know how 

[that has been given by the Russians 
J.both to the Antibiotic Factory and 
|also to the chemical plant at Hydera­
bad  is of a poor order, and I would 
tsay that our own national laborato- 
I ries can give better knowhow to 
| these factories. But we do not want 
■ to; would not like these Russians to 
have it now, and once we finish with 
the Russian, we should bring in our 
own knowhow into the factory. I am 
sure we can do much better than 
what we are doing with the techni­
cal knowhow that the Russians have 
given us. This applies both to the 
antibiotic factory in Hardwar and 
the synthetic chemical factory in
Hyderabad.

SHRI C. C. DESAI: Mr. Doshi
said that patents are necessary to 
compensate the research workers and 
reimburse the cost of research. It is 
perfectly understandable, but when 
we examine the correct position, we 
find that the research worker is
generally a paid employees of the 
company, and the benefit of research 
goes not go to him—I am talking in 
general terms but it goes to the com­
pany and the cost of research is 
practically paid by the Government 
because of the tax concessions, etc. 
So, this consideration that the
research worker must be compensat­
ed for the cost of research does not 
apply with equal force as you seem 

feto indicate, if I may put in very 
Pmildly.

I DOSHI: I do not think it
|ts a very correct situation because 
•jfthe research worker is compensated 
*' when the patent becomes succssful

commercially either Ify way of per* 
centage of rcfylty or wheiv th$r$ is na 
question of percentage of royalty, by 
way of a pri^e or a higher remune­
ration. In the ca*9 pf our national 
laboratories they do get a certain 
percentage of royalty which tke 
laboratories earn. Therefore, it is 
n£t trije that tt*e workers are not 
compensated. AJpo, the company 
itself which is spending money and 
devoting its eiftrgy on this, needs to 
be compensated.. . .

SHRI C. C. DESAI; It i? compen­
sated by tax compensation.

SHRI DOSHI: We get 35 per cent 
more on it. Thig proves that there 
i$ more and more effort in this direc­
tion. But if you dilute the Patent 
Act too much, I think it will hit our 
research.

SHRI NARIELWALA: Today re­
search all over the world, whether it 
is in India or anywhere else, is real­
ly not the work of any one single in­
dividual. It has now become a co­
operative endeavour. If ybu want to 
do research on drug or pharmaceuti­
cal, it is not one particular chemist 
who is involved in it. It is a team 
work and that team may consist not 
five, but 25 or 50 persons.

SHRI C. C. DESAI: What is the 
concrete benefit which that team gets?

SHRI NARIELWALA: That is a 
matter between the research group 
in a company and the owner of the 
company and that means the share­
holders. In most cases, both here and 
abroad, the companies have an agree­
ment that if a particular research is 
developed and that has been success­
fully exploited, theji the royalty or 
some part of the profit has to be shar­
ed between the research workers and 
the company concerned. In the case 
of our own national laboratories, the 
National Research Development Cor­
poration which is a 100 per cent Gov­
ernment of India undertaking collect 
the royalty and on a patented product 
of our national laboratories out of
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that royalty 75 per cent or 70 per cent 
is being distributed to the laborator­
ies where the research is done.

SHRI C. C. DESAI: That happens in 
the CSIR, not in private laboratories.

SHRI DOSHI: Even in the private 
sector it is done. Only recently I 
gave a prize of Rs. 10,000 to one of 
our chemists for evolving a certain 
process which has proved economical 
to the company. I cannot see any 
point in saying that the company is 
not rewarding its employees for doing 
meritorious work. .

SHRI C. C. DESAI: It has been 
represented to us that Indian research 
workers would like to have complete 
freedom of research in the sense that 
they do not want to be shackled by 
patents at least for the next 20 years 
so that they can blossom into better 
research workers. What is the atti­
tude of the Indian Merchant Chamber 
to this particular proposition?

SHRI DOSHI: We thing that 10 years 
period is not too long and maybe in 
deserving cases it can be extended by 
four years. This is the general con­
census of all our members.

SHRI C. C. DESAI: Including the 
members of IDMA and CIPLA?

SHRI DOSHI: I said ‘general con­
census9. It is not unanimous.

SHRI C. C. DESAI: Ten years from 
the date of filing complete specifica­
tion or from the date of sealing?

SHRI DOSHI: From the date of 
sealing.

SHRI C. C. DESAI: If there is con­
siderable time taken between filing 
and sealing, the research will be 
known to other people.

SHRI DOSHI: There are many
cases of patents being by-passed with­
out violating the law.

SHRI NARIELWALA: In the Bill 
there is a provision that the Controller

of Patents must give his decision 
within 2 years of the filing of the ap. 
plication.

SHRI C. C. DESAI: Filing of the 
complete specification and therefore 
two years is not an absolute period*
It can be said that the specification is 
not complete.

SHRI NARIELWALA: It may be 
even longer. This comes within ten 
years. Thereafter, you have to deve­
lop the pilot plant and conduct trials 
and all these may take two to three 
years. I know that in our own case 
it took six years to process it before 
putting it to commercial use.

DR. SUSHILA NAYAR: You have 
been laying great emphasis on re­
search. May I know what percent­
age of your turnover you are spend­
ing on research?

SHRI DOSHI: I am spending 3 per 
cent of my turnover. But that may 
not be the case with others. This 
will be the maximum because I could 
not say that anybody in India is 
spending more than 3 or 4 per centage 
on research. Some may not spend­
ing anything at all.

DR. SUSHILA NAYAR: Quite a
number of patents Indians have taken 
from abroad. The research has been 
carried out outside. There is hardly 
any research carried out in * 
India. What is your view as to 
the situation wherein a patent regis­
tered abroad is taken in India? In 
the first instance, they import. They 
want to test the market and start 
the production later. Do you think 
that there should be timelimit for this 
or do you think that they can take 
any number of years they want in so 
far as testing of market is concerned 
and have monopoly rights to import 
from outside and sell it at any pricfc 
in the country?

SHRI DOSHI: We have suggested'1 
that if they do not start manufactur­
ing that within three years, anybody 
can ask for a compulsory licensing ox 
rights.
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DR. SUSHILA NAYAR: Why can’t 
you think that during that period if 
they do not produce that in India, 
anybody else can also import from 
outside and if they find that there is 
market anybody either A, B or C can 

■also do the same thing.
SHRI DOSHI: Provided, of course, 

these are found from other sources. 
Generally patentable products. Others 

[ cannot get them.

DR. SUSHILA NAYAR: The whole 
point is that there should be no pro­
tection till they produce that within 
our country. If they don’t produce 
that then they have to import it. I 
think Shri Narielwala may not have 
a patent. He is still to import a pro­
duct. But, the moment you begin to 
produce that, Government will give 
protection and you will not have to 
import it.

SHRI NARIELWALA: No Madam. 
I must tell you that this is a matter 
connected with a product which has 
to be clinically proved. A  product 
which might have been clinically tried 
abroad might not entirely be suitable 
for Indian conditions. They might 
not also be suitable for the Indian 
ways of living.

DR. SUSHILA NAYAR: Please
forgive me to say that I know better 

^than you as a professional person. 
The products that are tried clinically 
and proved also outside are in fact 
clinically tried in India with the new 
products.

SHRI NARIELWALA: I can give
you an example. We have tried a 
product like the contraceptive pills. 
I am told that in England after they 
are being used for a number of year* 
the doctors say that these might have 
adverse effects on the health of the 
women who take them. They are 
likely to get into some heart ailment.

 ̂ DR. SUSHILA NAYAR: I may tell 
you that some doctors have all along 
been telling that they are harmful. 
In fact cases of bad effects are mount­
ing up. Nowadays more and more 
voices of the people are heard about

the harmful effects of these pills. So 
it is not that this was discovered now.

SHRI NARIELWALA: You are only 
supporting my view that it is desir­
able to have that clinically tested be­
fore it is used here.

DR. SUSHILA NAYAR: I am not 
saying that clinical trials be carried 
out only if A  imports that. Whether 
it is A, B or C or whoever imports it 
may carry out clinical trials.

SHRI NARIELWALA: Take for
instance the case of A who is a repre­
sentative of a firm. He may get a 
product at cheaper rate. B may get 
it from the market at a high price. 
At least the price at which B gets 
from the market will be competitive 
because A being a representative gets 
certain facilities in prices which B 
cannot get. So, nobody an prevent it.

DR. SUSHILA NAYAR: Anyway
you have conceded that nobody can 
prevent him.

SHRI DOSHI: I think, in my
opinion, this is an academic question. 
And nobody else would be able to 
get this.

DR. SUSHILA NAYAR: This is not 
an academical question, but it is a 
real question.

SHRI DOSHI: If they can obtain it I 
do not see any harm in anybody else 
importing it as long as it is not manu­
factured in India.

MR. CHAIRMAN: Without manu­
facturing it why should they get it 
from outside?

SHRI DOSHI: I only say that you 
must give them time to set up a plant 
and then produce a thing. Three 
years’ period is nothing in our coun­
try. After filing of an application we 
do not go into production for five 
years. You know the proverbial de­
lay in Delhi.

DR. SUSHILA NAYAR: My other 
question is this. Do you believe that
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only the processes should be patented 
and products should not be patented 
hfere?

SHRI £>OSHI: Yes, Sir. I agree 
with this.

DR. SUSHILA NAYAR: I Wtot to
know this. When a process is patent­
ed, you know that as things stand, 
pebple gdhet'ally will take all possi­
ble combinations and take patents.

SHRI DOSHI: I mentioned this ear­
lier before your arrival.

DR. SUSHILA NAYAR: Do you 
thipk that the patent has to be abro­
gated if they do not exploit it for a 
certain number of years? You know 
this is done only to block the way of 
others and to get a royalty for demg 
nothing else except some calculations 
that are made on papers.

SHRI DOSHI: We have not recom­
mended abrogation of it. We have 
only said that the compulsory licens­
ing of right may be done after three 
years.

DR. SUSHILA NAYAR: Suppose A 
has got a patent arid wants someone 
else to pay a royalty while he him­
self has not exploited it. Why 
Should he be paid a royalty at all 
when fconfteone elae exploits that? By 
mere filing of specifications he gets 
the patent and does not exploit it. 
When others ^xfrloit it why should he 
be paid roy&lty?

SHRI DOSHI: If he has dimply
made some calculations and if there 
is no research woric involved in it, 
you can pay l|10th of the royalty to 
him which means nothing.

tJR. StiSHlLA NAYAR: Why should 
it be paid at all?

SERI UOSHI: In fact we have to 
see the research wbrk done on that.

DR. SUSHILA NAYAR: My point 
is this. Why should we altoiv the 
clause to be used for blocking the 
Ottfer tttfefifrth iWrtkets. If a parti­

cular process is exploited two or three 
years or whatever may be the period 
and if someone else completes that 
and starts production on it can this 
not be allowed?

SHRI DOSHI: That was the situa­
tion we also were faced with. I think 
the Bill has provided enough safe­
guards to prevent that sort of a situa­
tion of blocking others from complet­
ing the work.

SHRI NARIELWALA: What you
said is correct.

DR. SUSHILA NAYAR: You know 
during our fScent visit we saw a num­
ber of research workers sitting in the 
laboratory and doing research on a 
number of processes. A number of 
processes is patented on the basis of 
their work.

SHRI NARIELWALA: If an entre. 
pttenettr or anyone wants to exploit a 
parti^tilar patent Which a patentee 
has not done, he would certainly take 
ca^e to find out whether that process 
hag been anywhere else in the 
wotld. If he finds that it is not used 
anywhere else in the world he would 
try it out by a number of tests to his 
satisfaction. I won’t buy a patent 
unless I am satisfied with the patent 
by testing it. If the process is taken 
up, I shall try to go ahead with it. 4

OR. SUSHILA NAYAR: I am not 
talking of buying a patent. Suppose 
A has worked out half a dozen pro­
cesses for producing a particular pro­
duct. He just makes certain calcu­
lations in the laboratory. Your re- 
sfetettfh i#6?K%frs in India art blocked 
ffOfh eftfrloitlrig the prbfcess. The 
pfftevtee d'otes nbt exploit it but ex- 
pfctets tb h'dVe a loyalty from a person 

M il ettjfloit It sMiply on the plea 
hfe has j<tt‘t fcofre and filed his 

iitPGfltioh With complete spfceiflea  ̂
tions. Is that a reasonable proposi- < 
tiori?

(SiflRI:f)OSHI: rn-hiy opinion if it la 
only <fh paper, atfd as simple as you 
d&lcrtbeA the research worker te
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cleverer enough to know how to by­
pass it. I can tell you my experi­
ence. I filed a patent. It clashed 
with one that ran up to 1969. I 
started work on it since I960. I 
started producing from 1965. They 
filed a case against me. They also 
filed some patents. But they were 
defeated because  ̂ on one ground, they 
had started with all intermediates and 
a mass of basic chemicals; I had start­
ed with finished dyes. Our Registrar 
said that “the basis is totally different; 
your objection is ruled out” . I made 
a lot of money on it.

SHRI ARJUN ARORA: Don’t you
think that only those processes should 
be patented which the patentee ac­
tually uses or intends to use? What 
happens is that as Dr. Nayar pointed 
out, a patentee may apply for all 
possible processes. Why should he 
get advantage of arithmetical calcula­
tions? And why should not the 
patent be limited to the processes 
which he actually uses or intends to 
use?

SHRI DOSHI: At the research stage 
it is difficult to know as to which one 
will work and which one will not 
work, and everybody rushes in to file 
an application in good time,

SHRI ARJUN ARORA: Patent is 
filed after the research is completed.

SHRI DOSHI: We ourselves go on 
filing the application month after 
inonth, year after year if and when 
we see the slight possibility of getting 
something out of i t . ..

SHRI ARJUN ARORA: If that is 
the case, do you advocate that the 
Controller of Patents should have the 
right of summary rejection of frivol­
ous applications?

SHRi DOSHI: If he is a superman, 
lie will know which is frivolous. 
Normally, a man would not know.

SHRI ARJUN ARORA: At the
moment, only a man with money, is a 
superman.

SHRI DOSHI: What I wanted to 
convey is that at that stage it is very 
difficult to know what is genuine and 
what is frivolous. You can know it 
over a period of time.

SHRI ARJUN ARORA: You seem to 
agree that even after the patent is 
granted and the patentee has begun 
production, the patent should be 
limited only to the process which he 
actually uses, and not all the process­
es which he has calculated?

SHRI DOSHI: That safeguard is 
provided sufficiently.

SHRI ARJUN ARORA: You agree 
to this?

SHRI DOSHI: Yes.

SHRI ARJUN ARORA: What parti­
cular achievements have been made 
in the field of drugs and pharmaceuti­
cals during the last 20 years to justify 
your conclusion that a holiday on 
patents for the next 20 years would 
not be helpful?

SHRI DOSHI: It is simple enough. 
I think we have proved it* It is too 
risky now. We are spending 60 crores 
of rupees—recurring expenditure—on 
our own research. We have already 
invested crores of rupees on our 
laboratories. The industries are be­
coming research conscious and are es­
tablishing research institutions, either 
individually or on a co-operative 
basis. Now it is too late in the day 
to have all that, in my opinion. This 
is a matter of opinion.

SHRI ARJUN ARORA: But the fact 
is that in the country today the 
scientists and research workers are in 
favour of a patent holiday for the 
next 20 years. It is the commercial 
people who are in favour of continu­
ing it.

SHRI NARIELWALA: Some scien­
tists might have ai>peared before you 
and advocated that, in fact, they al­
ways said that this protects the rights 
of the scientific workers in this
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matter. But it is a difficult question 
as to who is a scientific worker.

SHRI ARJUN ARORA: You take it 
from me. Mr. Narielwala, that they 
have told us that they are against it.

SHRI NARIELWALA: I am not 
denying it  Let me say that there 
are many products for which patents 
have expired but our scientists are 
not developing them and giving us 
the procescs. There are hundreds of 
thousands of drugs for which patents 
have expired...

SHRI ARJUN ARORA: Are you in 
favour of a Tribunal or High Court in 
cases of dispute?

SHRI NARIELWALA: If it is
matter of law, then it should be the 
High Court. Otherwise, it would be 
easier to settle it at the Tribunal 
level. It is, however, necessary that 
the Chairman of the Tribunal should 
be a retired judge of the Supreme 
Court or a High Court. Reference of 
every question to the court would 
delay matters and add to the burden 
of our courts.

SHRI ARJUN ARORA: How many 
members of the OPPI are there?

SHRI DOSHI: A few. Member, 
ship may always be overlapping.

SHRI ARJUN ARORA: You can
send it later on. I want to know bef* 
cause OPPI has put forward one view 
and you have another view in the 
matter.

SHRI DOSHI: We have taken a 
balanced view. We think that this 
Bill is in the interest of the country.
I think we can trust your wisdom to 
come to right conclusions.

SHRI S. K. VAISHAMPAYAN: In 
your memorandum you have said that 
there should be a self-contained defi­
nition of the term ‘food and drugs'

and it should also be precise. Have 
you come across any difficulties in 
the working of the present definition* 
and if so, could you give us specific 
instances?

SHRI DOSHI: What we have saiJ 
is what the Joint Committee had also 
recommended, namely that the defini ­
tion of the term ‘food’ for the purpos­
es of the Act should be self-contained 
and that in respect of drugs and 
medicines should be more precise. Wc 
have merely quoted the opinion of the 
Joint Committee. We have just rei­
terated it.

SHRI S. K. VAISHAMPAYAN: You 
have merely reiterated it. So, you 
support it. Have you some sugges­
tions in this regard? '

SHRI DOSHI: I do not think thaT 
we have given much thought to it.

SHRI S. K. VAISHAMPAYAN: 
Under clause 2, you have suggested 
that universities, the CSIR and the 
national laboratories etc. should be 
excluded from the purview of the pro 
visions. I can understand about uni 
versities. I think that that is a sug. 
gestion which we should consider 
and that is also my opinion. But 
why do you want to exclude th; 
others? !

SHRI DOSHI: They are autono­
mous bodies. I think Government 
means Government Departments or 
Government. It does not mean insti­
tutions like the IDPL. It is a com­
pany and it is an autonomous body. 
Such organisations should be treated 
just like any other commercial orga­
nisation.

SHRI NARIELWALA: May I sub­
mit that we are not opposed to u?‘ 
for two purposes, viz. for research in 
universities and for use in the event 
of an emergency, in which case it 
could always be utilised, and thirdly 
for defence purposes, where if Gov­
ernment need it very urgently certain­
ly they would have the right to im­
port? But our main objection is Mj.
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II you put in the term ‘Government’, 
by definition a Government under­
taking becomes Government. There 
is no provision in law which says that 
Government undertaking is not Gov­
ernment, because it is controlled en­
tirely by Government in all its polic­
ies and in all its working and in other 
respects. The CSIR and other 
national laboratories make some pro­
ducts in small quantities for sale to 
the public because the quantities are 
needed in small quantities and no 
commercial venture is prepared to 
take up their manufacture. It is a 
service which the national laborator­
ies are doing. But these are all com­
mercial operations of the CSIR. When 
they are commercial operations, of a 
Government body they should no* 
get the benefit of this. That is all that 
we are saying.

SHRI S. K. VAISHAMPAYAN: 
What is your assessment of the work 
done by the Haffkine institute in the 
field of research as well as produc­
tion?

SHRl N ARIEL AW ALA: The Haff- 
kine institute has two wings, a re­
search wing and a commercial pro­
duction wing. It produces cholera 
vaccine and vaccine for rabies and 
many other things. They spend on re­
search from the profits that they 
make from the commercial opera­
tions .

MR. CHAIRMAN: If I understand 
you aright, I think your case is that 
once they take to commercial produc­
tion they should not take advantage 
of the law.

SHRI S. K. VAISHAMPAYAN: 
That is a different point. If they 
undertake some sort of production 
that is a different point. But I want 
to know whether they have found 
commercial production by such un­
dertakings and whether they face 
any competition.

SHRI N ARIEL AW ALA: Not at all. 
Perhaps, you are not aware that the

National Glass Laboratory in Cal­
cutta produces optical glass in this 
country almost exclusively on a com­
mercial basis. As a matter of fact, 
they have a virtual monopoly be­
cause they are not giving the right to 
others to exploit their process. They 
say that if there is greater demand 
for optical glass they will increase 
their production and meet the de­
mand. I am not at all objecting to 
that.

SHRI S. K. VAISHAMPAYAN: 
Under clause 48 you have said that 
if it is at all felt that these provi­
sions are necessary then they should 
apply« only so long as the patents are 
not worked, but once the patent is 
put to use, such imports, use or 
manufacture by or on behalf of Gov­
ernment should not be allowed. 
Could you go through the sub-clauses 
(a), (b), (c) and (d) and explain the 
reason? You have objected to sub­
clause ( b ) .......

SHRI DOSHI: We have objection 
to sub-clauses (a), (b) and ( c ) .

SHRI S. K. VAISHAMPAYAN:
I think the object behind the three 
sub-clauses is different. So, do you 
make no differentiation between 
them?

SHRI DOSHI: These three sub­
clauses mean almost complete abro­
gation of the patent. We have object­
ed t0 all the three.

SHRI S. K. VAISHAMPAYAN: 
But the object behind sub-clause (c) 
is different from those of sub-clauses 
(a) and ( b ) . So, would you not make 
some differentiation between them?*

SHRI DOSHI: Sub-clause (a) is 
not bad; sub-clause (b) is very bad, 
and sub-clause (c) is equally bad. So, 
we have said that these three sub­
clauses require amendment or removal 
because they almost mean abrogation.

SHRI S. K. VAISHAMPAYAN: 
My question is whether you make 
any differentiation between them*
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Is  there not some difference between 
the three sub-clauses?

SHRI DOSHI; There is some differ­
ence.

SHRI S. K. VAISHAMPAYAN: 
So, how do you say that they 
amount to abrogation. In certain cir­
cumstances there should be provision 
ior importation of the items.

SHRI DOSHI: Let us define the 
circumstances under which such im­
port could be allowed. Suppose there 
is an emergency or there is need for 
defence purposes or there is an epi­
demic, or something like that, then it 
may be allowed. But let the circum­
stances be spelt out. The clause as it 
is worded means almost abrogation.

SHRI S. K. VAISHAMPAYAN: So, 
you recognise that there may be 
need to import it in certain circumst­
ances .

SHRI DOSHI: If you say in an 
emergency it can be imported, then I 
have no objection.

SHRI S. K. VAISHAMPAYAN: 
Suppose Government would like to 
take up a crash programme and they 
want to import the drug because it is 
not possible for the patentee to pro­
duce it within the Tequired time, then 
what is your objection to importing 
it?

SHRI NARIELWALA: Even today, 
if a product which is manufactured 
in the country is not sufficient to 
meet the demand, and there is not 
self-sufficiency then import is allow­
ed. What we are saying is that Gov­
ernment should not import the pro­
duct for their own use if the product 
is manufactured in the country and it 
could meet the demand. This is the 
distinction that has to be made. We 
want to industrialise the country and 
we want to set up industries, and 
when the Industry is producing in

sufficient quantities, then imports 
should not be allowed, and we say 
that even Government should pay for 
the product. If in a spcific situation, 
a product has to be imported, you do 
not stand for any compensation to be 
paid to the patentee.

SHRI DOSHI: If it is in an emer­
gency or something like that, perhaps 
compensation may not be paid, but if 
on any ground, import could be made, 
it means abrogation of the patent

SHRI S. K. VAISHAMPAYAN: You 
want a specific criterion to be laid 
down.

Coming to the term of patent in 
clause 53, you are for extension of 
the period of 10 years by a further 
period.

SHRI DOSHI: In deserving cases.

SHRi S. K. VAISHAMPAYAN: You 
also want that the period should start 
from the date of sealing. So actually, 
it will mean 16 or 18 years. Why do 
you want such a long period?

SHRI DOSHI: The period between
filing and sealing is of no use. The 
four year period is optional; it is not 
compulsory1. We say in suitable or 
deserving cases, it should be extend­
ed. You should not calculate it as
16 or 18 years. It is up to you. We 
do not know what will be the situa­
tion after ten years. Perhaps Gov­
ernment niay instruct the Registrar 
not to exercise the option.

SHRi VAISHAMPAYAN: Cl. 116. 
You want enlargement of the appeal 
provision. You want the decisions of 
the Central Government to be referr­
ed to some sort of an appellate board. 
Actually, instead of enlarging the 
scope, if you narrow it, it will mini­
mise litigation. Can you think of
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Bummisittg* it by excluding certain sec­
tions from the appeal provision?

SHRI NARIELWALA: Always
some dispute may arise in regard to 
interpretation of a clause or of the 
patent rights of a person. It is like 
a dispute between two industrial 
houses. We strongly recommend that 
such cases should be settled by going 
to an arbitrator appointed by the 
Indian Arbitration Council or the 
Federation. Similarly, here also let 
the Controller’s decision not be final 
in some of these matters. Where a 
party is aggrieved, he should have 
this remedy available. Where 
matters of law are concerned, of 
course, he should have the right to go 
to the court.

MR. CHAIRMAN: Are you advo­
cating ad hoc appointment of a arbit­
rator or you want a permanent body?

SHRI NARIELWALA: A perma­
nent body. It will try to understand 
the problems between parties and 
quickly dispose of disputes.

SHRI VAISHAMPAYAN: You
want reference to the permanent body 
in respect of all the sections mention­
ed there?

SHRI NARIELWALA: Wherever
such clauses are likely to lead to dis­
putes and which are within the 
cognisance of the Controller—it should 
be reported to a tribunal. We do not 
suggest that everything should be 
submitted to it. It is an administra­
tive convenience we are suggesting. 
It will help reduce the burden on the 
court.

SHRI KRISHNA KANT: The evid­
ence given before us so far relate 
almost exclusively to pharmaceuticals 
and drugs, as if the whole Bill relat­
ed only to them. Your Chamber re­
presents other interests also. Have 
they anythlhg to say abbut the vari­
ous clauses?

1SHRI DOSHI: We have’ said there
Should be no discrimination in respect 
of the ten year period.

SHRI KRISHNA KANT; Hava 
your engineering unit members any­
thing to say on the other clauses of 
the Bill?

SHRI NERIELWALA: We believe 
that the other clauses would promote 
the growth of industry and research 
in the country and therefore we are 
not opposed to the Bill. We are op­
posed only* to such clauses which will 
come in the way of this. It so happ­
ens the clauses relating to drugs, 
pharmaceuticals and drugs come under 
this category.

SHRI KRISHNA KANT: All the
evidence before us from the various 
bodies relate only to dmgs and phar­
maceuticals. That fs why I asked 
this question.

SHRI DOSHI: It looks from the 
drafting of the Bill that it deals with 
drugs and pharmaceuticals, more than 
anything else.

SHRI 'KRISHNA KANT: In regard 
to the research aspect, I would like to 
qttote to you what Dr. Dhar of the 
CDRI told us. He told us that he was 
in favour of abrogation of patents in 
so far as drugs were concerned, that 
at present about 90 per cent of the 
pharmaceutical industry was in the 
hands of foreigners and the patent law 
in India was a hindrance to the deve­
lopment of drugs. He added that Gov* 
ernmerit should take over patents 
without payment of any compensation. 
Because India did not compare with 
any of the developed countries in the 
output of patents, the net result was 
that we were constantly at the buying 
and; the Patents tended to be all-in­
clusive.

Shri Aurora and myself had visited 
the NCI and we were told by the re­
search workers that the patents rather 
than being an incentive for research 
constituted a hindrance. For the In­
dian research workers who are not 
aligned with any of the commercial 
concerns, their feeling is that this pa­
tent system is a hindrance.
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SHRI NARIELWALA: I know Dr.
Dhar and I did not know that he held 
this view. If these things are hinder­
ing the growth of research in the coun­
try, I would say that if our chemists 
are clever enough and ingenious enou­
gh, they can get over the patents. The­
re is nothing to know that you cannot 
get over the patents. I know the work 
that is being done in the Drug Resear­
ch Laboratory. I am sorry to say that 
at no stage did Dr. Dhar tell me that 
patents were coming in the way of re­
search. I wish he had spoken to me if 
it was so. Next time I meet him, I 
will speak to him and ask him about 
it.

SHRI DOSHI: I would also touch 
on another point. About the research 
laboratory not being able to come in 
contact with industry, it has nothing 
to do with patents. I know about it. 
I have myself set up a liaison centre 
between the I CMA and the CSIR. We 
are trying to bring industry and the 
research laboratories together. They 
were living in an ivory tower. 
We are trying to use everything be­
cause it is the people’s money which 
is being invested. It has nothing to 
do with the patents.

SHRI KRISHAN KANT: I now refer 
clause 27, wherein the Controller may 
refuse to grant the patent. Here, you 
want him to give a hearing. You plea­
se read it along with clouse 29. There 
is a provision at the end of clause of 
27, which is a proviso, which reads:

“Provided that the Controller shall 
not refuse to grant the patent on the 
ground specified in clause (b) if 
such publications does not constitute 
an anticipation of the invention by 
virtue of sub-section (2) or sub-sec­
tion (3) of section 29.”

Please read it along with clause 29.

SHRI NARIELWALA: In clause 29, 
there is no such suggestion anywhere. 
What we are saying is that we give a 
chance to the applicant to appear be­
fore the Controller to plead his case.

SHRI KRISHAN KANT: He is
given a chance to be heard.

SHRI NARIELWALA: It is a ques­
tion that he might be asked, and he 
might be asked to make a submission. 
What we have stated is that the man 
should have an opportunity of appear­
ing. in person •

SHRI KRISHAN KANT: It may be 
proved by writing or hearing. If you 
read clauses 27 and 29 together, your 
objection is met.

SHRI NARIELWALA: I am not
sure whether the provision of clause 
29(2) will hold good because the Con­
troller may say, “Whatever submission 
you want to make, you may do so.”

MR. CHAIRMAN: There is clause
80 which is a general provision. It 
gives the protection which Shri Nariel­
wala wants.

SHRI NARIELWALA: If there is
such a general clause, we would with­
draw our point.

SHRI KRISHAN KANT: Clause 48, 
This clause consists of two parts: one 
is the question of importing and the 
other is the question of using by the 
Government. You can have a case 
that whenever Government i^es it, 
compensation should be paid. That is 
all right. As regards import, I do not 
think you have a case. Import should 
be under two or three conditions: 
emergency, or the licensee is not manu­
facturing or he is not manufacturing 
the full quota or the prices are high.

SHRI DOSHI: He may import it
from the same source. That is the 
point.

SHRI KRISHAN KANT: Then it is 
all right. In clause 90, you are sug­
gesting that the “use of inventions 
should be confined only for the pur­
poses of Government” . You have not 
made it clear how the whole thing wiU

properly done.
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SHRI DOSHI: We have only said
that it should be restricted only to 
Government undertakings.

SHRI KRISHAN KANT: That is a 
matter of debate. Then, have you stu­
died clearly the cost structure of pro­
duction? If that is done, we may 
really judge whether or not an indus­
try is making profit. We have a lot of 
reports on drug prices which are high 
in India. I want to know whether you 
•or anybody else has really worked out 
a survey about the cost structure of 
production.

SHRI DOSHI: Unless you specify
it, we cannot give an answer.

SHRI KRISHAN KANT: Has any
case study been done in regard to the 
period taken, right from research and 
taking the product to the market? 
What everybody is telling us is all 
hypothetical.

SHRI DOSHI: What is the report
of the Patent Office? Their experience 
should enlighten you.

SHRI KRISHAN KANT: I am ask­
ing you.

SHRI DOSHI: We have not made
any such survey. •

SHRI ACHUTHA MENON: I have 
only one question with regard to 
clauses 100. In your representation 
you have proceeded on the assumption 
that the Act does not have any provi­
sion for compensation^ caies where 
an invention is used by Government. 
But according to me, in sub-clause (3) 
of clause 100, it has been provided. It 
Teads thus:

“If and so far as the invention has 
not been so recorded or tried or tes­
ted as aforesaid, any use of the in­
vention made by the Central Gov­
ernment or any person authorised by 

J it under sub-section (1), at any time 
after the acceptance of the complete 
specification in respect of the patent 
or in consequence of any such com­
munication as aforesaid, Shall be

made upon terms as may be agreed
upon either before or after the use.

W• • •

So, it is provided for. Is it not? Ex­
cept, of course, in one contingency 
which is stated in sub-clause (2).

SHRI DOSHI: We have objected to 
the wider definition.

SHRI ACHUTHA MENON: That is 
about clause 99. Clause 100 provides 
for compensation.

SHRI DOSHI: It does not provide
as clearly as it is provided in the Uni­
ted Kingdom Act, and that is what we 
have suggested.

SHRI ACHUTHA MENON: My con­
tention is it has been provided.

SHRI NARIELWALA: If you read
sub-clause (2), you will find “Govern­
ment” or “a Government undertak­
ing.”

SHRI ACHUTHA MENON: That
exception should be there. But be­
yond that—

SHRI NARIELWALA: Between the 
two clauses, there is a difference. In 
sub-clause (2), there is “Government 
a Government undertaking.’* In 
sub-clause (3), it only deals with the 
Government.

SHRI ACHUTHA MENON: Any
person authorised by the Government.

SHRI NARIELWALA: Which
would include Government undertak­
ings. That is what we are saying. 
While you are modifying" an Act, let 
this be most specifically spelt out as it 
has been done in the United Kingdom 
Act, so that there will be no cause for 
dispute in future. After all, we are 
amending an Act. which was first 
passed in 1911, after about 60 years. 
Let us be clear so as to avoid disputes 
in future. We should not give the 
Government, because it is the Govern­
ment, any higher right than is availa­
ble to any other citizen in the coun­
try.
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M R CHAIRMAN: You kindly see
Clause 103 (1). Does this meet your 
objection? If the Government does 
not allow, the party concerned may 
refer it to the High Court

SHRI) DOSHI: If it is clear in the
Bill itself, one does not like to go to 
the High Court for relief.

MR. CHAIRMAN: Does 103 meet
your objection?

SHRI DOSHI: This gives some pro. 
tection.

SHRI NARIELWALA: In this par­
ticular case, can we not make a pro­
vision “High Court or the Adminis­
trative Tribunal” ? Then it is not nece­
ssary to go to the High Court.

MR. CHAIRMAN: On points of
law you have to go to the High Court.

SHRI SRINIBAS MISHRA: You
generaly agree with the object of the 
Bill. But you are objecting to clauses 
99 and 100 on the ground that they 
give—except sub-clause (3) of 100— 
more power to the Central Govern­
ment for making, using, exercising 
and vending. Do you object to the use 
of the word ‘vended’ in Cl. 99(1)? 
That is for commercial purpose.

SHRI DOSHI: We object to that
word.

SHRI SRINIBAS MISHRA: If that
is removed, you have no further ob­
jection?

SHRI DOSHI: We also object to
‘Government undertakings’ .

SHRI NARIELWALA: All that we
are saying is that it should not be used 
for commercial purposes and ‘vending* 
is commercial.

SHRI SRINIBAS MISHRA: In cla­
use 100(1) also the word Vend’ oc­
curs. If these two terms are removed,
I think you will have no objection to 
the use made by the Government.

SHRI DOSHI: That is right.
SHRI SRINIBAS MISHRA: Now I

come to the definition of the ward 
‘food*. In ql$ug* 2(g) ‘food* m a m  
any substance ^  of
•babies, invalids or convalescents a$ an 
article of food or drink. Don’t you 
think that the definition is tautoldgous 
or circuitous?

SHRI DOSHI: Our suggestion is
that it should be properly defined.

SHRI BRINIBAS MISHRA: Have 
you any clear definition in view?

SHRI DOSHI: We have nothing to 
offer you. We may consider this and 
write to you.

SHRI SRINIBAS MISHRA: If you
find out any alternative definition, you 
kindly write to the Committee.

SHRI NARIELWALA: Will a cho­
colate be considered as foQd? That is 
my difficulty.

SHRI SRINIBAS MISHRA: Your
objection to CSIR and Government 
undertakings appears to be a little 
misconceived, if I could use that word. 
Use by Government undertakings may 
also stimulate research.

SHRI NARIELWALA: To that we 
have no objection. If it is for purposes
of research, we have no objection.

SHRI SRINIBAS MISHRA: I think 
you will agree in general that clause 
48 should be used when the invention 
is not being worked in the country.

SHRI DOSHI: After three years.

SHRI SRINIBAS MISHRA: During 
the period*of three years, I think you 
will $gree that the Government 
should be permitted to import.

SHRI DOSHI: Yes, in an emergency 
or for defence purposes, but not for 
sale or supply to hospitals.

SHRI SRINIBAS MISHRA: For
these three years, the country should 
go without the use of such things?
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SHRI DOSHI: Let the patent-bolder 
Import or let it be imported through 

: him. Government should not import 
i and enforce certain price. Govem- 
| ment will not be able to get it also 
; for three years unless that party is 
> willing to supply.

' SHRI SRINIBAS MISHRA; On 
page 5 of your memorandum you say: 
If it is at all felt that these provisions 

. are necessary, my Committee would 
-j suggest that they should apply only 
; so long as the patents are not work­

ed”. During the three-year period,
( clause 48 will be enforced and rightly 
‘ so.

SHRI DOSHI: We do not mean 
that there will be no imports during 
the three-year period.

SHRI SRINIBAS MISHRA: Cl. 48
(a) says: “the importation by or on 
behalf of the Government of any 
patented machine, apparatus or arti­
cle for the purpose merely of its own 
use” .

SHRI NARIELWALA: It is those 
words that I object to. There is a 
wide definition for ‘Government’ and 
‘Government use’ may include com­
mercial uses also. That is why we say 
that if it is non-commercial purpose, 
we have no objection.

SHRI SRINIBAS MISHRA: Eet us 
take a concrete case. You have ap­
plied for a patent of certain machine 
and you have filed complete specifi­
cation. The patent has been granted. 
You have not been able to work it 
for three years. During this period 
do you want to grab all the powers 
Qf ths Government authorising the 
parties to import?

SHRI DOSHI: Not at all. Govern­
ment import or sanction import to 
other importers but that should be 

^aone from the patent-holders.
I SHRI SRINIBAS MISHRA: You
^re not manufacturing it. How can 
fcyou s*n that to anybody?

i  SHRI .NARIELWALA; Suppose 
pomebody else copies it.

SHRI DOSHI: Then the patent* 
holders will have a right to take* 
action. You cannot stop that. He* 
has got the right for three years.

SHRI SRINIBAS MISHRA: I think 
it is not intelligible to me—perhaps I 
do not know much about it. Sup­
pose a machine is patented here but 
you are not manufacturing it.

SHRI DOSHI: Quite right.
SHRI SRINIBAS MISHRA: If that 

is available outside, can this be im­
ported.

SHRI DOSHI: You may import it 
from anywhere.

MR. CHAIRMAN: The very fact of 
granting him a patent gives him an 
exclusive right on that. His objec­
tion is as to why should the Govern­
ment infringe his exclusive right?

SHRl SRINIBAS MISHRA: Are you 
going to concede that right? Even 
without manufacturing it you want to 
get a profit.

SHRI DOSHI: You must give him 
three years' time at least.

SHRI SRINIBAS MISHRA: Sup­
pose a company has got a patent for 
a machine here. And suppose we get 
a similar machine from outside this 
country. That may be because the 
Indian manufacturers are not manu­
facturing it within India for some urne,

SHRI DOSHI: If they have got the 
patent and if the machine is not 
manufactured, then what can we do?

SHRl SRINIBAS MISHRA; If he 
is not manufacturing it the Govern­
ment can authorise someone else to 
do it.

SHRI DOSHI: In that case he will 
have a right to file a suit for infringe­
ment of his patent.

MR. CHAIRMAN: They say that 
you can import it only under certain 
circumstances and not under all cir­
cumstances.

SHRI DOSHI: I say that for three* 
years we will have the right to file &
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suit against those who are infringing 
ihe patent right.

SHRI SRINIBAS MISHRA: In such 
a case the Government will have the 
power to import.

SHRI DOSHI: We have no objec­
tion if the import is done with the 
consent of patent-holders.

SHRI SRINIBAS MISHRA: If they 
are not manufacturing it?

SHRI NARIELWALA: Let me now 
take up a typical case. I have got a 
patent for a machine. I have to set 
up an industry to manufacture it. 
My submission is this. If you are to 
bring in a similar product from abroad 
that will first of all hamper my deve­
lopment and secondly I may not be 
in a position to do that under the 
conditions prevailing in this country 
and I may not also be in a position to 
compete with anyone else for quite 
a number of years because of the 
small size of my plant^The Govern­
ment under the Bill can go on import­
ing the machines for their own use ir­
respective of the fact that I hold a pa­
tent for that machine and I can pro­
duce it in the country. This is what we 
object to . I am entitled to some pro­
tection if Government is to infringe 
my patent and import the machine 
from abroad. Of course government 
can do it on the plea that they want it 
very badly. We only feel that you are 
abrogating my right as a'patentee.

SHRI SRINIBAS MISHRA: Don’t
you think that your dsmand is un­
reasonable?

SHRI NARIELWALA: No, Sir. I 
can also give you instances after ins­
tances. Before we start manufactur­
ing a particular product in this coun­
try, the same product has been import­
ed into the country on a large scale 
making it difficult for the new industry 
to market its product. This has hap­
pened even to Government undertak­
ings like the Indian Drugs and Phar­
maceuticals Ltd.

MR. CHAIRMAN: The whole point 
arises from the fact that when gome

people are importing that, why can't 
indigenous industry too import the 
same from abroad? That is their 
argument basically.

SHRI DOSHI: Don’t you think that 
he is also entitled to some compen­
sation?

SHRI SRINIBAS MISHRA: Let me 
now take clause 87(1) (a) (iii) the 
methods or processes for the manu­
facture or production of chemical 
substances (including alloys, optical 
glass, semi-conductors and inter- 
metallic compounds)*. Can you give 
us an example as to how semi-con­
ductors and inter-metallic compounds 
can come under foodstuffs being en­
dorsed on the licence of right? Let 
me make it clear. To my mind it is 
intelligible that the foodstuffs should 
be made available to the people free­
ly. But why should the optical 
glasses, semi-conductors etc. be classi­
fied as foodstuff?

SHRI DOSHI: We ourselves are 
w ondering about it. We are in the same 
situation as you are now.

SHRI SRINIBAS MISHRA: So, you 
at e also sailing in the same boat.

SHRI NARIELWALA: We have al­
ways felt that alloys cannot be con­
sidered as a chemical product. Che­
mists consider them as a jmetallurgi- 
cal product.

SHRI DOSHI: Perhaps drafters, in 
their wisdom, might have felt so.

SHRI SRINIBAS MISHRA: Are
you objecting to the 4 per cent limit 
as mentioned in clause sub-clause 
(5)? Will it satisfy you if 86 only is 
retained and the food, chemical and 
alloys are all combined in clause 86 
and clause 87 is deleted?

SHRI DOSHI: We have suggested 
the deletion of it.

SHRI SRINIBAS MISHRA: Should 
they be covered by clause TB?

SHRI DOSHI: Yes, Sir. That will 
satisfy us. First of all we do not
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know why these are included. Whe­
ther they are included or not includ­
ed in 66, it does not bother us at all.

SHRI SRINIBAS MISHRA: Can you 
.give me any instance that anything 
which is not food is capable of being 
used as such?

MR. CHAIRMAN: There are so 
many.

SHRI SRINIBAS MISHRA: Can a 
hide be capable of being used as 
food?

MR. CHAIRMAN: Here the draft­
ing is unhappy. We also discussed 
about this yesterday. We made a 
note of it. Te draftsman is also try­
ing to re-draft it.

SHRI NARIELWALA: Sometimes a 
thing which is considered poison is 
administered with some drugs in a 
very small dosage. Having taken 
that as a medicine would you consi­
der on arsenic compound as food? 
Some doctors have said that it is so.

SHRI SRINIBAS MISHRA: In
clause 88, the maximum limit of ro­
yalty has been fixed at 4 per cent, 
what machinery do you suggest in 
the alternative to determine the ro­
yalty?

SHRI DOSHI: We have suggested 
for ?etting up a tribunal. We have 
also said that there should be no fix­
ed percentage.

SHRI SRINIBAS MISHRA: What
machinery would you suggest?

SHRI DOSHI: It should be agreed 
between the parties concerned. But 
if they cannot come to an agreement, 
there should be a tribunal or a body 
with some experts on it who may 
decide about it. Even then this four 
per cent does not mean anything. 
Maybe, it may be considered to be 
negligible for some patents. If it is 
considered too low a higher percent­

a g e  may be considered depending on 
ithe value of it and the country's eco- 
gnomy. If they cannot come to an 
(agreement, some sort of an indepen­
d e n t  body should be there to decide
# 1006 (E) LS—28

about. Let a tribual be there with
some experts on it.

SHRI SRINIBAS MISHRA: Did the 
Indian Merchants’ Chamber appoar ' 
before the Iyengar Commission?

SHRI NARIELWALA: No. I don’t 
think it took any evidence.

SHRI SRINIBAS MISHRA: Did
you appear before the last Commit­
tee?

SHRI DOSHI: Yes. We have said
the same thing.

SHRI SRINIBAS MISHRA: On page
14 you have said that “thus a dis- 
criminatio is being sought to be 
made between patents and designs by 
providing that while designs will be 
binding on Government, patents will 
not be.”

SHRI NARIELWALA: After the
Chairman gave the clarification about 
Clause 156, we have withdrawn this ' 
contention.

MR. CHAIRMAN: I said thal
Clause 156 is another version of Sec­
tion 21 of the existing Act and it is 
binding on the Government.

SHRI DAHYABHAI V. PATEL; 
From the point of view of Indian 
industry, in your opinion do you
think that the Patent Bill is weak or 
strong and whether it is in confor- . 
mity with what is happening all over 
the world?

SHRI DOSHI: In the context of the 
present Indian economy, with certain 
amendments this is a good B1U. 
Every country is in a different condi­
tion. The United States is in a differ­
ent situation. England is in a dffer- 
ent situation. Japan is in a different 
situation. Ghana may be in a differ­
ent situation completely. Keeping 
in view the level at which we are 
situated industrially as well as re­
search wise, we think it is a happy 
compromise. We have suggested cer­
tain amendments.

SHRI DAHYABHAI V. PATEL: Do 
you think that India should join and
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become a member of the Paris Con­
vention?

SHRI DOSHI: The Bill should 
first be passed and then its effect for 
the next 2, 3 years watched. After 
that, we should consider whether it 
is in our interest to join the Paris 
Convention. I would not rush into 
it.

MR. CHAIRMAN: There has been 
a subtle fear that the foreign inter­
ests in the drug industry will be 
gradually having a stranglehold in 
the Indian economy. Whether the 
Patent Bill is weak or strong, the 
foreign interests are going to have a 
wide market in India, especially 
Indian drug market. As Mr. C. C. 
Desai has been repeatedly saying, the 
Indian drug market is very good arid 
with patents or without patents they 
will be selling their goods. We are 
so much after the trade mark like 
Glaxo, Pfizer and all that. Are the 
foreign industrialists going to be 
frightened away if we make the 
Patent law strong and it will increase 
the efficiency of our research and 
industry?

SHRI DOSHI: May I be permitted to 
digress a little? Apart from the 
Bill, are we not responsible for 
licensing of these foreign companies 
in the last 15 years? We have a 
strong industrial licensing system.
With open eyes, we have licensed
these foreign companies. Apart
from the pharmaceutical industry, 
take the pesticide industry or the 
petro-chemical industry. If a
foreigner with a big name comes 
hepe, the D#G.T.D. will recommend 
their cu e  first and not recommend 
my case. Du Pont, Monsonto, A l­

lied Chemicals, American Cynamid*r 
ana people with such, big name* 
will be able to get licences quickfy, 
but not Amar Dyechem. They will’ 
strongly recommend their application? 
and reject our application. With open* 
eyes, we have invited them and we 
have asked them to put up our fac­
tories. In majority of cases, we have 
given them 100 per cent interests. 
After doing that, we are now feeling 
that they are having stranglehold in 
our economy and in our pharmaceuti­
cals and by abrogating the licence® 
we feel we will be able to correct 
everything. I don't think it is the 
right way of doing. It is not mature 
consideration. Let us learn some­
thing from what has happened in the 
past. We have to try to take a 
balanced view and licence Indian in­
dustries, more than foreign industries. 
Let us change the entire policy. Even 
the high cost of things is due to our 
industrial licensing policy. I have re­
cently returned from a tour of Latin 
American countries as a member of 
the F.I.C.C. Delegation. They don’t 
have licensing system; they don't 
have strict import licensing policy. 
Though they have inflation, it is free 
economy there. They have high rate 
of interest and they compel others to 
deposit large sums of money. Let us 
search our own mind in broader pers­
pective and examine this problem.

MR. CHAIRMAN: Thank you very 
much. We are very glad that y<wr* 
have taken so much trouble and
time to give your point of view. 
Thank you once again.

(The witness then withdrew) .

(The Com mittee th**
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MR. CHAIRMAN: We shall be very statement of objects and reasons it is
pleased to have your evidence but enunciated: —
please note that whatever you say „
is likely to be made public. Even , The need for a comprehensive
if you want any portion of your evi- law so as to ensure more eflec-
dence to be treated as confidential, it tively that patent rights are not
is liable to be made available to worked to the detriment of the
Members of Parliament. consumer or to the prejudice of

the trade or the industrial deve-
SHRI S. K. BORKAR: W« are most lopment of the country was felt

grateful to the Committee for giving as early ®s 1948” .
us this opportunity to present our and g0 on The whole object of this
views before the Committee on the is t0 see that our industrlal develop-
Patent Bill which has been under ment is not in any way marred. We
consideration of the Committee for a have to examine the provisions of
long time. context of that ob­

jectiveGoing through the statement of #
objects and reasons of the "Bill I The Bill is really a successor to
must welcome the motive behind the Patent Act of 1911. Although
bringing forward this piece of legis- Government had (moved for the
lation before Parliament. In the amendment of this law as early as
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1948 it was not possible to give effect 
to this.

Before I go into the provisions of 
the present Bill I would like to make 
a reference to the existing Act, that 
is, the Patent Act of 1911, and give in 
brief a resume of those provisions 
in the present Bill which I feel are 
more restrictive than the provisions 
contained in the Act of 1911. The 
provisions of the Act of 1911 are in 
some respects more liberal than the 
provisions in the present Bill and I 
will explain how it is so.

The Act of 1911 was amended in 
1952 and the most important provi­
sion therein is section 23CC ~Which 
gives the Controller of Patents the 
right to Ticence any party for the 
manufacture, use, vend etc. of drugs 
and medicines, foods, and, what is 
more, insecticides, pesticides and 
germicides. The definition which is 
given in clause 2, sub-clause 1(1) of 
the present Bill specifically exclud­
es insecticides, germicides and fun­
gicides or any other substance inten­
ded to be used for the protection 
and preservation of plants. In the 
context of the agricultural revolution 
that we are aiming at I feel that 
the exclusion of insecticides, germici­
des and fungicides from the purview 
of the definition of drugs and medi­
cine is, to say the least, more restric­
tive. I, therefore, suggest that as in 
the case of section 23CC of the Act 
of 1911, germicides, fungicides and 
insecticides and all other substances 
intended to be used for the protection 
and preservation of plants should 
also form part of the definition.

Then I refer to the . definition of 
“food” which is given in sub-clause 
1(g) of clause 2 of the Bill. Here 
again the definition is very restrictive; 
it restricts “food” to only those subs­
tances which are used for babies, 
invalids and convalescents. As the 
Committee is aware, today we are 
faced with a situation where protein 
deficiency in the country is very 
marked and there are technologies 
heing developed elsewhere in the

world to make these protein foods 
from crude oil and petroleum by 
fermentation. Unless we make some 
provision in the Bill so as to enable 
us to get the benefit of these develop­
ments, the restrictive meaning of 
“food” will come in the w ay o f our 
development of technology.

MR. CHAIRMAN: What do ydtl
propose should be the definition?

• SHRI BORKAR: “Food” should
mean anything which is an article of 
nourishment. I do not have the 
exact definition now but if the Com­
mittee wishes, I can give a definition.

MR. CHAIRMAN: Please do.
SHRI S. K. BORKAR: Another as­

pect that I would like to pose before 
the Committee is this. New foods are 
being developed which can keep for 
a longer duration or may have a slow 
release action. In the context of 
many of our troops being in the 
higher regions—NEFA and other
regions—it is very necessary that they 
should be provided with such foods. 
For this reason also apart from the 
other which I mentioned earlier, I 
feel that the restrictive meaning of 
food should be removed and all foods, 
except natural foods, should get the 
same concessions as are sought to be 
given to drugs and medicines.

MR. CHAIRMAN: What was the 
definition in the original Act?

SHRI S. K. BORKAR: There was
no definition; it was left for inter­
pretation as meaning anything taken 
as food maybe the dictionary mean­
ing.

I then come to the provision in sub­
clause 1(1) of clause 2 defining medi­
cine or durg. There is a sub-clause 
(iv) defining medicine or drug as 
follows: —

“all chemical, substances which 
are ordinarily used as interme­
diates in the preparation or manu­
facture of any of the medicines 
or substances al>ove referred to” .
Opinions have been voiced from va­

rious platforms in the country that
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this clause will erode the rights of all 
those people who are making them 
only for use as chemicals. For ex­
ample, if there is an intermediate 
which is used in the manufacture of 
plastics or fertilisers, with this defini­
tion of a drug or medicine in this sub­
clause, the rights of .people who are 
making them only as chemicals will 
be eroded. There is a point in what 
they say and I would submit that 
the words, “all chemical substances 
which are ordinarily used” etc. may, 
if the Committee agrees, be amended 
to read as, “all chemical siibstances 
which are capable of being used as 
intermediates in the manufacture 
of medicines and substances referred 
to above and to the extent they are 
so used”

I will illustraC? this by an exam­
ple. There is an intermediate pro­
duct acrylonitrile which is largely 
used in the plastic industry and is not 
ordinarily used in the drug industry 
although it is used there to a small 
extent. It is a very important inter­
mediate in the process of manufacture 
of vitamin Bl. As you are aware, 
we are manufacturing vitamin Bl and 
we should not like to IraVe any-im­
pediments in the way of making on 
using acrylonitrile for our manufac­
ture. Although acrylonitrile is an 
intermediate, it is not ordinarily used 
in the manufacture of medicines. 
Still we want to have Acrylonitrile 
exempted from restrictions which 
are applicable to other chemicals 
That is why I make myself bold to 
suggest that sub-clause (iv) of clause
(b) may be amended as I have sug­
gested that is, “all substances which 
are capable of being used as inter­
mediates in the manufacture of medi­
cine or substances referred to above 
and to the extent they are so used.”

I want to limit the use of this only 
to the extent it is used in the manu­
facture of a drug. So long as 
Acrylonitrile is used in the manufac­
ture of Vit. B, to that extent only I 
want protection. I do not want any­
body to draw me in a court of law

for infringing the patent of Acrylo­
nitrile. So, I suggest that the defini­
tions of the term ‘drug or medicine* 
should include “all chemical substan­
ces which are capable of being 
used as intermediates in the manu­
facture of medicine or substances 
referred to above and to the extent 
they are used.” “Perhaps, the Law 
Ministry will vet it and they will 
frame it properly.

SHRI CHANDRASEKHARAN: We 
are vitally interested in this clause 
as manufacturers. In the synthetic 
drugs, there is a lot of flexibility. 
Intermediates from 60 per cent of 
production. We do not want to take 
away flexibility by restricting their 
uses.

MR. CHAIRMAN: This phraseology 
is going to make it more restrictive 
than what it was before.

SHRI S. K. BORKAR: The term
‘intermediate’ has been introduced 
for the first time.

SHRI CHANDRASEKHARAN; And 
probably it is manufactured largely 
by us for the first time in the country.

SHRI S. K. BORKAR: Then, I come 
to clause 5 which is the pivotal clause 
so far as drugs and medicines are con - 
cerned We are quite satisfied, as 
this is an improvement on the pre­
sent situation in so far as only pro- 
cess-cum-product is patentable. In 
respect of drugs, we would have very 
much liked if patents had a holiday 
for a period of 10 years. That, in our 
opinion, would have given quite a 
breathing time to the entrepreneurs 
in this country to advance technology. 
But the provisions which are present­
ed here are a sort of compromise bet­
ween the extreme view of abrogation 
of patents and the other view which 
has been expressed that the life of 
patents should be extended even be­
yond 16 years. But we welcome this 
process-cum-product provision with 
only one suggestion, namely, that the 
process should be one process only. 
It should not be a multitude of pro­
cesses. The patentees, particularly,



the foreign patentees, being ex­
perts at handling molecular substan­
ces create a molecular cordone round 
our research workers to such an ex­
tent that it is very very difficult for 
our research workers to break­
through.

Take the recent example of Tolbiita- 
mide which has been developed by the 
Haffkine Institute. The process which 
was developed by the Haffkine insti­
tute already infringed the patented 
process. The patented process was
included in hundered and one
different manipulations which <could 

^arrive at the product. I may tell you 
lone of the chemists, much 
\ before the case was fought
| in the High Court, told me 
informally that the Haffbine’s methods 
"was the one method only which did 
| not infringe the patentee’s process, 
infact, when the patentee’s come to 
know about it, they hurried to have 
this particular process patented in 
Japan.

I am just trying to submit that 
the process in regard to patents relat­
ing to drugs should he definite and 
•specific. The processes should net be
a multitude of various types of com­
binations a»d all that. Subject to 

|that, we welcome clause 5.
MR. CHAIRMAN: How do you want 

to put the phraseology?
SHRI S. K. BORKAR: I would sug­

gest, a product produced by such a 
ŝpecific method or process.
MR. CHAIRMAN: All may be spe­

cific.

SHRI S. K. BORKAR: We say, a 
ipecific process—it is singular. Let 
hem have different patents for diffe­
rent processes.
; SHRI CHANDRASEKHARAN: Tbs 
iatents are so drawn out that even 
Irithin one process product, a lot of 
lefinitions are brought in, all che- 

fcistry is brought in. Any develop­
mental research is not possible. We 
Save special difficulty in this. When 
|pe I.D.D.P.L. was set up, the patent 
tfesponsibility was taken by the Gov­

ernment. In Russia, there is no patent. 
They have given certain processes, 
We have found by experience that 
the process and technology do yield 
high cost. We have to cut down on 
process and technology. If there are 
patents which cover the whole game 
of chemiGtry, no further research 
can be done in our laboratories. We 
want to have the clause as it is. It 
should be process-cum-product. Any­
thing in the name of process should 
not come in. When we difine a patent, 
you bring in such a definition of the 
patent that all the processes are cove­
red. Instead of that, it should be a 
single process and a single product 
so that all comprehensive definitions 
do not enter into the patent literature 
and prevent us from doing further 
research in our laboratories.

MR. CHAIRMAN: You want one 
process leading to one product; second 
process leading the second product.

SHRI S. K. BORKAR: Yes.

SHRI CHANDRASEKHARAN: We
want to change Vit. B. technology. 
We find it very difficult to make new 
inroads. Even ordinary chemistry Is 
being patented in the name of proces­
ses.

MR. CHAIRMAN: You want one
process leading to one product.

SHRI S. K. BORKAR: If we deve­
lop a new process, it should not be 
prohibited by the patent law or any­
body’s patent.

MR. CHAIRMAN: You may kindly 
prepara a small note only with refe­
rence to this and let us have it.

SHRI S. K. BORKAR: Yes. I next 
come to the term of patents. I have 
made some calculations. I do not 
know whether the Committee will be 
interested in going through all these 
claulations. My purpose in going 
through the exercise was to assess 
the various periods which are allotted
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from the date of application: there is 
the period which is given to the 
examiner to examine the application; 
then the period given to the patentee 
to reply to the objections then the 
controller accepts the final specifica­
tions and any party interested can 
file an opposition. The period that 
is given for opposition is 5 months. 
After the filling of the opposition, if 
no proceedings are taken in the court 
of law for any infringemnt># then 
the patentee has to make an ap­
plication to the Controller for t he 
sealing of patent. All these 
periods cumulatively, from the date 
of application to the date of sealing 
of the patent, can come to 4 to 5 years.

It has been suggested that the term 
of the patent which is ten years from 
the date of filing of complete speci­
fications is too short a period. It has 
also been centended that clause 87
provides a patent to he endorsed with, 
the words ‘licence of right* from the 
date of sealing of the patent. So, the 
date of filing of complete specifications 
and the date of sealing of the patent 
become very important to us. If the 
term of the patent is construed as 
from the date of filing complete 
specifications, then the total period 
that the patentee gets is 10 years 
plus 15 months because 15 months 
is the period that is given to them 
to file complete specifications. 
So, in reality, he gets 11 years and 3 
months as the life of the patent. A 
question may be raised that his rights 
accrue only from the date of accep- 

. tance of complete specifications. From 
the date of filing the application to 
the date of acceptance of complete 
specifications, it comes to 51 months—
15 months for filing of complete spe­
cifications, 18 months for examination, 
and 15 months for putting the appli­
cation in order which may be ex­
tended by another three months.
Although in law the right' to a paten­
tee accrues from the date of accep­
tance of complete specifications, in 
practice the market is so controlled 
that the applicant for a patent
really enjoys the right from the
date of application. I can substan­

tiate it by quoting from the Kefauver 
Committee’s report. I am quoting 
from page 150:

“Although a marked difference 
would appear to exist between a 
patent application and an issued 
patent, the drug companies on occa­
sion seem to regard this as a dis­
tinction without a difference. In a 
number of instances examined by 
the Sub-Committee, the structure of 
market control was built up not on 
the patent itself but on the patent 
application.”

He then quotes the example of a drug 
called Prednisone which was develop­
ed by Schering. Schering applied for 
a patent in the year 1955. The patent 
was granted in 1901. In law the 
patent rights should have accured to 
the applicant only with effect from 
1961, . But what happened
between 1955 and 1961? Merck, 
Parke Davis and CIBA enter­
ed into an agreement in 1957 with 
Schering who were the applicants. 
When Mr. John Connor, the 
then President of Merck, was asked 
why they had entered into that agree­
ment when they did not have the 
patent rights, he said, ‘If I had not 
entered into that agreement then, 
the terms of licensing would 
have been much stiffer'. In fact, 
what happens is that the rights 
of the applicant really accrue from 
the date of application and not from 
the date of acceptance of complete 
specifications #r from the date of 
sealing of the patent. In that con  ̂
text, the term of the patent that has 
been given as ten years is, I submit, 
more than enough. In fact, it is quite 
incompatible with the state of affairs 
in the country where they enjoy 
monopoly for more than what is 
warranted. I would submit that if the 
patents cannot be abrogated, they 
should be reduced to 7 years.

SHRI CHANDRASEKHARAN: As
a late-comer, we are interested in a 
shorter period for the simple reason 
that obsolescence is more in the drug 
industry and we have been loaded 
with products which will become ob­
solete in three or four years and we
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have to go in lor replacement in
the case of foreign countries which 
are advanced, the returns have been 
obtained on processes and products; 
the period does not matter to the*m at 
all. But in a developing country like 
ours, the returns must come for patent 
holders. The lesser the period, the 
better would be the efforts of our 
technologists and we could bring new 
products.

SHRI S. K. BORKAR: I now come 
to the subject relating to opposition 
to the grant of patent There is no 
time limit here for coming to any 
conclusion on the opposition petitions. 
There is no indication in the Act about 
the time limit within which the oppo­
sition petitions should be decided.

So, I submit that there should be a 
limit. That is the first point.

Then, in Clause 9 there is a slight
mistake, if j can put it that way. In
sub-clause (3) of clause 9 and sub­
clause (4) reference is made to accep­
tance of the application. The wording 
should be ‘before acceptance of the 
complete specifications*. It is for the 
Law Ministry and the Controller to 
look into* This is only by the way.

Then, with regard to sec. 08 I 
consider that term of patent in ex­
cess of 7 yrs. would not be warranted 
by the conditions existing in India. 
It is said, there should be *o discri­
mination against drugs, as against 
other things. Drugs occupy very im­
portant place in society. Therefore 
special treatment is given to drugs. 
It is not the drug alone, but every 
patentee gives a brand name to it  
Although patents may expire, brand 
name does not. So, the patentee con­
tinues to get advantage of the patent 
notwithstanding that the patent has 
expired. He should not grudge a 
smaller period for a patent that! 10 
years. It is stated that the rate of 
obsolescence in the case of drug* is 
very high. I quite agree with that 
view. So, also, risks involved are high. 
If drugs go obsolete in 3 or 4 years 
there is no justification for giving a 
period longer than 4 yrs. for the 
patentee to recover all those costs.

If they recover their costs tbey w ilt 
have done so within that short period 
otherwise they won’t do it. There is 
another point which I have already 
mentioned. It is regarding structure 
oi  market control. It is built up not 
on patent itself but on patent appli­
cation. Rights of the patentee atart 
from date of application. Therefore 
for these 3 reasons I plead, the teim 
of the patent should not exceed 7 yrs. 
from date of filing complete speci­
fications.

Then I ccme to Cl. 84 and 87. I 
would like to iadd here that one of the 
reasons for granting compulsory 
licence should be that the requirements 
of export are not met That point is 
not brought out in clause 84 which was 
incorporated in earlier Act. If the 
export requirements are not met. that 
should be a cause for granting a com- 
puisory license.

About Cl. 87, I have no objection. I 
agree in toto. The sting of Clause 
87 is in its tail, clause SB. Clause SB 
governs clause 87. It also govern cl. 
86. According to tha letter Govern­
ment has got the right to apply to the 
Controller for endorsing any patent 
irrespective for whether it relates 
drug or otherwise with the word 
“Licence of right” Cl. 87 provides for 
such endorsement in the case o f 
patents relating to drugs and medi­
cines. A distinction is made between 
drugs and other substances. I can do 
no better than quote Mr. Justice Raja- 
gopala Ayyangar on whose recommen­
dation this clause has been drafted. 
This clause is just a modification of 
existing clause 23 cc of the Act of 
1911. There is one condition in the
latter clause which has come in the
way of Controller granting a li­
cence. He may grant license un­
der this section on such terms
as he thinks filt unless it appears 
to him that there are good reasons for 
refusing the application and it is this 
last sentence which has been assailed 
in the courts. That detracts from the 
power of controller to use his own 
discretion in the matter of giving 
license. This motivated Justice Baja-
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gopala Ayyangar to make a sugges­
tion. While clause 86 is motivated by 
a desire to prevent abuse of monopoly, 
.clause 87 is motivated by public inte­
rest, The objective behind cl. 87 and 
cl. 86 are quite different. Cl. 86 is 
based on different objective. That is, 
to prevent abuse of monopoly Cl. 87 
is based on entirely different princi­
ples. This clause 87 is based on the 
fact that this involves public interest. 
This was the objective behind that 
clause. If that is so, then clause 88 
'which is an operative clause for 
clauses 86 and 87 ought to be changed 
so a$ to fit that into that objective.

On going through clause 88; I find 
:that restrictions which are imposed in 
clause 88 are common both to drugs 

.and medicines as also to other sub­
stances. And clauses as is common 
both to clauses 86 and 87. Clause 88 
should, therefore, be split up or a new 
clause should be added whereby the 
patents which have been endorsed 
with the words licence of right9 relat­
ing to drugs and medicines should be 
treated slightly differently from other 
patents.

My submission now is that nothing 
should be contained in the law which 
will prevent an entrepreneur who is 
competent to come and undertake 
manufacture. Justice Rajagopala Ay­
yangar has brought this out very 
clearly when he say that anybody 
wanting to use the licence of
right should be allowed to do 
provided he fulfils certain con­
ditions. He has recommended that 
any person, being a person approved 
by the Central Government, may re­
quire the patentee to give the licence. 
He has al3o laid down general guide 
lines for this purpose. If that recom­
mendation is incorporated we can take 
care to see that licence of right will 
be exercised only by such persons as 
are competent to do so. We have got 
several enactments before us which 
are intended to control an industry. 
Take for example Industries Develop* 
ment Regulation Act and the Drugs 
Act. This is meant to control the in­
dustry and to maintain standards and

all that. It dan be left to Government 
to decided whether the person is com* 
petent and whether he has got tbe 
necessary finances for this purpose.

MR. CHAIRMAN: Is it your case
that the licences of right should not 
be freely given to anybody. 1

SHRI BORKAR: That is what I want 
to submit. We can follow Justice 
Ay/angar'g bill. There is one clause 
in compulsory licence which gives the 
Controller the right to use his discre­
tion I want that the Central Gov­
ernment should exercise it under 
clause 88. Under Sec. 84 the decision 
relating compulsory licence is justi­
ciable at present. What I want to 
suggest is that the decision the Con­
troller in respect of certain aspects of 
clause 88—should be appealable only 
1o Central Government and not to 
High Court. By this you will be 
taking away by one hand what you 
want to give by the other, if all these 
decisions of the Controller are sub­
jected to the High Court’s decision.

In the case of royalty, it has been 
again suggsted that 4 per cent is not 
an adequate royalty because the
money that goes into the research is 
very colossal.

MR. CHAIRMAN. Their argument 
is that it may be 1 per cent or 15 per 
cent. ’ So, why should it be fixed at 
4 per cent or 5 per cent.

SHRI BORKAR: They want to re­
cover the cost of research also. I will 
make bold to say by quoting an ex­
pression used by the then Governor 
General of the Hast India Company* 
1841 Act. His Majasty had referred 
the Patent Bill 1841 to be made appli­
cable to India and the applicability of 
royalties provided therein, that were 
to be concomitantly paid to the paten­
tee namely the British Agent. This is 
what the then Government General 
had said in 1841. I quote:—

“I would not enter into a nice dis­
cussion on protection to an inventor in 
England. It has been the theory of 
patents that such a person is to make
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|a disclosure ol the process of his in­
dention and that the Sovereign is to 
secure to him exclusively any com­
pensation, the profits to be derived 
from it for a term of years. It may 
perhaps be argued that England, Ire­
land, and Scotland have the exclusive 
right to ipanufacture within their 
limits. That would imply compensa­
tion for such disclosure and that more 
of injustice than °f justice would 

, accrue if the millions of India only 
; within the limits of British Domina­
tion have to be taxed and harrassed.. 
etc., etc.”

This was said in 1841. To-day our 
per capita income is about Rs. 3001- 
and we are as far backwards today in 
relation to the advanced countries t*  
we were in 1841. J make bold to say 
that as against about Rs. 8,900 per 
capita income in 1967 in U.S.A. our 
per capita income is negligible. That 
very argument will hold good even 
today. The royalty, therefore, should 
not be increased beyond what is pro­
vided now.

MR. CHAIRMAN: 4 per cent ceiling 
is enough. Is that what you mean?

SHRI BORKAR: It may even be
scaled down. We should not go beyond 
4 per cent.

MR. CHAIRMAN: You mean that
4 per cent ceiling should be there.

SHRI BORKAR: This is the figure 
arrived at now.

MR. CHAIRMAN: Now have you
finished?

SHRI BORKAR: j have two or three 
more points and I shall finish.

MR. CHAIRMAN: Members want to 
take advantage of putting to you some 
questions.

i SHRI BORKAR: I shall be very
brief.

MR. CHAIRMAN: In that case our 
examination will be very short.

SHRI BORKAR: Chapter 17 relates 
to the purposes of Government. Clause 
100(3) has a provision whereby the

terms of agreement should be settled 
between the patentee and the Govern­
ment undertaking, My only submission 
is that pending the high court’s deci­
sion the use of patent by Government 
undertaking should not be barred* 
It should be allowed to use that patent 
if it wants to manufacture. In clause 
99, purposes of Government has been 
defined. I want that the use by a 
Government Undertaking of any 
patent to be considered as for purpo­
ses of the Government. I now come to 
clause 107, sub-clause (2) which I 
consider as very discriminatory ag­
ainst drugs. I shall read out that 
clause:

“In a suit for infringement of a 
patent granted in respect of method 
or process of manufacture of a sub­
stance referred to in sub-section (3) 
or any substance of the same chemical 
composition or constitution as a first 
mentioned substance shall be presum­
ed, unless the contrary is proved, to 
have been made by the aforesaid 
patented method of process/’

This clause is against the principles 
of justice; that only drugs have been
discriminated against, under the Act. 
The proof of a guilt of a person should 
lie with the prosecutor.

MR. CHAIRMAN: I personally feel 
that this is not good.

SHRI BORKAR: That is my sub­
mission. Lastly I turn to clause 114 
which is again a reference to the re­
marks which I gave under clause (5). 
Although some provision has been 
made here to declare any patent as 
void if the claim is not justified, 
I would say if there tere any claims, of 
course, the Controller will see to it 
that no perverse claims are accepted. 
If by chance there is a claim which 
has been deliberately, fraudulently 
made, then the entire patent should 
be subjected to revocation. That 
would be a deterrent against utilising 
the patent law for their advantage.
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In clause 114 there is a provision 
that if, say, among 10 claims which 
are made for a patent one claim is 
found to be void, then it is left to the 
court to consider the other claims as 
valid. If such a claim which has been 
declared void is a fraudulent type of 
claim, then I „ submit that the entire 
claims should be penalised for the 
fraudulent claim. That will serve as 
a deterrent.

SHRIMATI SUSHILA NAYAK: The 
last point which you made can you 
illustrate a little bit?

SHllI BORKAR: I apply for a patent.
I make 8 or 9 different claims.

SHRIMATI SUSHILA NAYAR: 
What type of claim?

SHRI BORKAR: Claim for * sub­
stance, claim for a process. If in the 
course of the examination it was 
found that one of the claims is a 
fraudulent type of claim.

SHRI DAHYABHAI PATEL: How 
do you mean ‘fraudulent*

SHRI BORKAR: It may not be pro­
ved in a laboratory. It can only be 
a theoretical claim. After all the 
court can decide, if power is given to 
it, whether a claim is valid or not.

MR. CHAIRMAN: You want to
knock out all?

SHRI BORKAR: That is my sub­
mission.

SHRIMATI SUSHILA NAYAR: A 
man files an application for complete 
specification for a patent and then he 
does not manufacture that for 3. or 4 
or 5 years. His object is merely to lie 
low. Even if you give a licence of 
right to somebodyelse this man will 
get a certain percentage of that man’s 
profits without making any effort to 
production. Do you think this is a 
right position, justifiable position? 
Would you say that if a man does not 
manufacture for 2 years or 4 years, 
then the licence should be cancelled? 
Would you like to put a limit on the 
time?

SHRI BORKAR: Clause 99 to-day
provides for the revocation of patent. 
After having a compulsory licence 
granted to a party and if that 
party does not utilise that licence, 
there is a provision for revocation. 
There is no provision here to-day for 
revoking a licence for n&n-working 
by the patentee. The only provision 
is in clause 6 where the Government 
has the right for a public purpose to 
revoke a licence but it will not happen 
automatically. If that provision can 
be extended enabling the Cont­
roller to revoke a licence for non­
working of the patent by the patentee.
I for one would welcome it.

SHRIMATI SUSHILA NAYAR: You 
said pesticide is left out from here. 
Have you any idea why it is governed 
by a different Act?

SHRI BOKAR: I have quoted only 
the existing Act 1911 which makes a 
provision for a licence of right, gives 
the controller a right to licence any­
body not only in respect of drugs and 
medicines but also in respect of insec­
ticides and fungicides. That right is 
carried away by the omission of insec­
ticides from the term ‘Medicines’.

SHRIMATI SUSHILA NAYAR: So 
far as insecticides and pesticides are 
concerned, the patent law does not 
apply to them?

SHRI BORKAR: It is subject to the 
general provisions of the patent law 
and not to the specific provisions as 
are applicable to drug or medicine.

SHRI NAMBIAR: You want these 
insecticides and pesticides to be 
brought in so that the licence of right 
can be given by the controller?

SHRI BORKAR: That is exactly my 
submission.

MR. CHAIRMAN: For all intents
and purposes it should be included 1a  
the drug terminology.

Do you mean to say that by omission 
it has been left out in the present 
Bill?
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SHRI BORKAR: On the contrary
this has been deliberately omitted from 
the definition. That is why in the 
beginning I said that this Bill has 

fcmore restrictions than the present Act 
Iso far as this particular item is con­
cerned.

( SHRi NAMBIAR: What may be the 
reason for that? If there not any big 
interest involved in this?

SHRI BORKAR: The position is
this. These insecticides, fungicides, 
etc. can be manufactured with the 
same machinery which manufacture 
drugs. If I can make insecticide. I 
would like to make use of that capacity 
for making essential insecticides for 
agriculture.

SHRI PITAMBER DAS: Towards
the end of your evidence you suggest­
ed that certain appeals should lie 

; to the Central Government. What are 
ithose appeals?

SHRI BORKAR: This is regarding 
clause 88. Clause 88 is designed to 
tenable an entrepreneur to manufacture 
drugs and medicines in this country 
without any delay. He has a right to 
get a licence of right. The right that 
iB thus given to him is removed by 
the protracted dealing which he will 
have to go through by negotiating 
terms with the patentee. What is 
•more if the patentee chooses to go to 
the High Court? That is why I wanted 
that the right of appeal should vest 
with the Central Government and not 
with the High Court.

SHRI PITAMBER DAS: What you 
suggest is that the appeal should be 
administratively decided as non-judi­
cial. I think that is what you mean to 
suggest.

SHRI BORKAR: It will come to that.

DR. SUSHILA NAYAR: Mr. Borkar, 
you stated that the Government of 
India should decide as to who should 
get the compulsory licence or the 
licence of right. Do you think that 
the Government of India has the 
machinery to determine all these

\
things? On whom will the Govern­
ment of India depend? It will be 
either the Patents Controller or per­
haps the Drugs Controller.

SHRI BORKAR: There are two acts 
which regulate the manufacture of 
drugs. One is the Industries Deve­
lopment Regulation Act and the other 
is the Drugs Act. The Drugs Control­
ler at the Centre and also the Cont­
rollers in the States are conversant 
with the capacity of a particular 
mannfacturer and other relevant 
issues. Under the Industries Deve­
lopment Act, the Industrial Adviser is 
also conversent with these things. A 
Committee can be constituted by the 
Government comprising of representa­
tives from these two Departments 
who will be able to give their opinion. 
The guidelines can clearly be laid 
down.

DR. SUSHILA NAYAR: Will not
♦hie kind of restriction likely to lead 
corruption or charges of corruption? 
Would it not be better to say  ̂ that 
whoever has asked for the licence 
they should be issued the licence and 
H they are capable they will thrive; 
otherwise they will lose their money. 
What is the advantage in restricting 
this?

SHRI BORKAR: I am looking from 
the point of view of investment made 
in the I. D. P. L. and the machinery 
that we have there. We have invested 
so much capital and we have huge
capacity for manufacturing these 
drugs. As against this, if anyone even 
sponsored by the patentee can get the 
licence of right, there will be mush­
room growth of people coming in. 
The Controller will be inundated with 
applications. There should be some 
sort of screening.

MR. CHAIRMAN: Even the Banks 
advansing money do have some .kind 
of screening.

SHRI BORKAR: It all depends how 
the laws are implemented.
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SHRI ARJUN ARORA: We were 

told that the absence of a strong patent 
law or a patent holiday like the one 
which you have advocated may en­
courage the production of spurious 
drugs. What is your opinion?

SHRi BORKAR: The question of 
manufacture of spurious drugs does 
not arise, whether there is patent law 
or no patent ‘law. Under the Drugs 
Act, the Drug Controller ensures that 
only standardised drugs are produced. 
This is quite independent of patent 
law. Let there be no mistaken im­
pression in any quarter that by 
abrogating the patents the country 
will be flooded with spurious drugs.

MR. CHAIRMAN: You mean that it 
all depends upon the Drugs Controller.

SHRI BORKAR: If there are any 
failings in the machinery, they are 
remediable. The law provides for 
standard drugs and the Drugs Cont­
roller is there to ensure it

SHRI ARJUN ARORA: We were told 
that Italy, which has no patent act, 
was developed with drugs of doubtful 
value. Is that correct?

SHRI BORKAR: My information 
was that it was not correct. Italian 
drugs flooded the United Kingdom and 
the United States. They alleged that 
the drugs were spurious. One need 
not go to Italy. I will give an 
illustration in our country itself. I 
am telling the Committee the expe­
rience that I had as the Drugs Con­
troller. When the foreign exchange 
situation started worsening, we start­
ed exploring the possibility of import­
ing medicines from rupee currency 
areas. One of the items was 
chloramphenicol and there was a 
furore in the meeting convened for 
this purpose on the ground that this 
drug from the rupee payment coun­
tries would be useless. I told them 
that as the Drugs Controller I would 
see that it conforms to statutory 
standards. When they found later on 
that the exchange regulations 
were to be tightened further, they 
agreed to the import of drugs from

the rupee currency areas, from Bul­
garia, Hungary, etc. They wanted, in 
the first instance, to get this from 
their principals. In England, an inves­
tigation was made by the United 
Kingdom Government on the quality 
of drugs imported from Italy and they 
did not find any substandard drugs. 
The Veterans Administration of the 
U.S.A. did import these drugs from 
Italy and they were not found to be 
sub-standard. When one tries to 
prevent certain „ people doing some 
things, it is used to propogate against 
quality.

SHRI C. C. DESAI: I have not
followed Mr. Borkar in his argument 
about the term and life of patent. We 
take now a specific case. An appli­
cation is filed on 1st January 60. The 
full specifications have got to be filed 
within 15 months. Supposing he does 
that on 1st April 61, the last day, then 
the patent is examined and sealed. The 
final act of sealing the patent takes 
place four years after this, i.e. on 1st 
April, 65.

SHRI BORKAR: 4 years after filing 
of complete specifications is not an 
unusual period.

SHRI C. C. DESAI: Then, within
three years, he has to obtain the ap­
proval of the Drugs Controller. He 
has got to obtain the sanction of the 
Price Approval Committee of the 
Petroleum and Chemicals Ministry. 
Then, he has to manufacture and 
market it.

SHRI BORKAR: The applicant need 
not wait till his patent is sealed. 
There is nothing to prevent hhn from 
undertaking the manufacture of drugs 
and selling it. Nobody prevents him 
from doing that. If anybody is 
prevented it will be only the other 
scientists who are developing new 
processes for making a drug.

SHRI C. C. DESAI: Mr. Borkar, are 
you aware that in the Western coun­
tries. There is r^w a move to increase 
the life of patents even beyond Io 
years?”

SHRI S. K. BORKAR: Sir, I am
aware of the trends in this respect in
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the Western Countries. If we were 
at the same stage of technological
development and research, I, too, 
would favour a longer period for 
patents then is contemplated in the 
present Bill.

SHRI C. C. DESAI: Can he manu­
facture the drug . . .

SHRI BORKAR: Nothing prevents 
him from manufacturing that drug for 
which he has applied for a patent, 
right from the day he makes that 
applicantion, if he has got other clea­
rances. I mentioned about clinical 
trials. This process can take even 
about four years. The maximum time 
that is taken for clinical trial does not 
exceed three years. It is only in rare 
cases that this happens. We have not 
come to that stage of development 
where chemical trials will exceed this 
period. Tranquillizers have not been 
discovered here. There is really no 
impediment in the way of an appli­
cant to utilize his would be patent 
right from the date of his application.

MR. CHAIRMAN: Can that be done 
without going through the clinical 
trial?

SHRi BORKAR: No, Sir. That has 
to be tried whether the drug is effi­
cacious and safe.

DR. SUSHILA NAYAR: They have 
to have the trial before the patent is 
given.

SHRl BORKAR: In fact, they do
all these things. This process is simul» 
taneous. One does not wait for the 
other.

SHRI C. C. DESAI: Has the IDPL 
done any research to that limit?

SHRI BORKAR: Not yet, Sir. But 
we are just developing our techno­
logy.

SHRI C. C. DESAI:.Are we, in 1969,
in the same position as we were in
1947? Has there been no development
of the pharmaceutical industry in this 
country?

SHRI BORKAR: j  will tell you.
There is development of pharm&ceuti- 
cal industry but it is mostly o r  for­
mulations. I may explain in brief.

The Government has been trying to 
persuade the enterpreneurs to be­
come more and more basic, but with­
out much success. The process is very, 
very slow. You have seen the machi­
nery, the pilot plant at Hyderabad 
and how we are now poised to do the 
work. What is happening in this 
country? We have got two Vitamin-A 
plants in this country; one is Glaxo 
and the other Roche’s. I should say 
these are closed plants and a closed 
technology. On the contrary, if  
you go to Hyderabad and if you ask 
our boys whether they are able to 
have another plant for making, say 
Avalgin, they would say with confi­
dence, “Not only this type but we will 
put up a better plant” . That is the 
advantage of the development of our 
technology. We are interested in 
sulpha drugs. Our capacity is 510 
tonnes. The total capacity for sulpha 
drugs in this country is 1091 tonnes. 
But I make bold to say that those peo­
ple having the extra capacity have 
not brought basic technology to the 
country.

SHRI C. C. DESAI: Who are those 
people who have not given us techno­
logy?

SHRI BORKAR: The foreign colla­
borators licensed to make sulpha 
drugs, Dr. Shah will bear me out that 
out of 1091 tonnes, we can make 500 
tonnes right from the basic stage. 
The other people who have been 
licenced ever since 1954 have been 
making these drugs starting from high 
intermediates.

We should not put impediments in 
the way. We have to copy this tech­
nology. I aim not ashamed to copy 
this technology. We have to copy 
this technology.

SHRI C. C. DESAI: Are you satis­
fied with the research facilities in the 
IDPL?

SHRI BORKAR: Not at all.
SHRI CHANDRASEKHAR: We

started only a year back. It is too 
early to say whether we are satisfied 

or not.
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SHRI KHAITAN: Is this advan­
tageous to both the manufacturers as 
well as to the research workers?

Shri BOKKAB: Yes. The ad­
vantage will be both to manufactu­
rers and research works, because the 
research workers will get the advan­
tage of a break through and the 
manufacturers will get the advantage 
of making the drugs in this country. 
So the advantage will be for both.

SHRI KHAITAN: Is it necessary
to have patents?

SHRI BORKAR: I have mentioned 
earlier about abrogating it. But life 
is a series of compromises. And in 
that spirit we have to go. We can­
not drift ourselves away, which would 
be very unusal. We want others to 
understand our problem's and help us.

SHRI KHAITAN: We do not drive 
any benefit from this patent law?

SHRI BORKAR: All the foreig­
ners derive the benefit. We do not 
derive Any benefit under the exist­
ing patent law. When I refer to 
scientists, I mean technologists in this 
country and not individual scientist. 
Sir, the research that is carried out 
in this country is mostly under the 
auspices of the Government. Out of 
46 crores that is spent on research, 
over 40 crores is spent by 
the Government. As research 
workers they do get com­
pensation . But today there is
no research in Private Sector except 
one—Cibas. We are supporting the 
British and the American inventors 
and riot the Indian inventor.

SHRI NAMBIAR: I feel, the per­
son who applies for Patent production 
gets coverage from the date of appli­
cation.

SHRI BORKAR: He is protected
from the date his specifications are 
accepted.

SHRI NAMBIAR: He need not 
wait for four or five years for pro­
duction. So, any person who is sin­
cere about production will not get 
any obstruction due to the delay 

-taken in the grant of patent permis­

sion.

SHRI BORKAR: That is exactly
what I wanted to convey. If I was 
the applicant and if I was sure of my 
processes, I would not wait even till 
the time the Controller acceptg my 
specification. If I am sure of my pro­
cess, I will start right from the day 
I make my application and there is 
nothing to prevent me from puting 
drugs in the market. '

SHRI NAMBIAR: Suppose I am
thinking of developing a particular 
item. My scientist gave me inkling 
of something and I apply to drag on 
the whole thing because I get cover­
age.

SHRI BORKAR: That is what
happens.

SHRI NAMBIAR: About the tech­
nology of IDPL, it appeared as if the 
collaborators did not help us in pas­
sing on the know-how to us. What 
I thought Mr. Borkar was mention­
ing partners from many other coun­
tries are not doing as they are 
worried about the profit. But so far 
as IDBL collaboration is concerned, 
are we getting the full know-how for 
the money that we pay and collabora­
tion that we make?

SHRI BORKAR: We had no diffi­
culty.

MR. CHAIRMAN: How much
money we have put in IDBL—i.e. 
investment?

SHRI CHANDR ASEKH ARAN:
Rs. 54 crores.

MR. CHAIRMAN: How much
salary we paid last year.

SHRI CHANDR ASEKH ARAN:
About Rs. 1 crore.

In 1971-72 we shall be able to sell 
worth 30 crores.

DR. SUSHILA NAYAR: How do 
you compare with the market price?

SHRI CHANDRASEKHARAN: 
We are selling at competitive prices 
but incurring loss. When we
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start producing we do not produce 
the entire capacity. It take* three 
years to reach the full capacity. In 
1970-71 we may break even.

DR. SUSHILA NAYAR: To what
percentage it is higher than the mar­
ket price?

SHRI CHANDRASEKHARAN:
It is about i  of cost in some products.

MR. CHAIRMAN: Thank you Mr.
Borkar and Chandrasekharan for 
the elaborate evidence that you have 
given and we hope the Committee 
will take advantage of what you have 
said. Thank you once again.

DR. SUSHILA NAYAR: Could
you give us a note on the points you 
bave made?

MR. CHAIRMAN: Please be
precise while giving a note.

(The witnesses then withdrew .)
n

1. Dr. B. B. Shah, Industrial Ad­
viser (Drugs), Ministry of In­
dustrial Development, Inter­
nal Trade and Company 
Affaire.

2. Dr. P. R. Gupta, Development
officer (Drugs) Directorate 
General of Technical Deve­
lopment, Ministry of Indus­
trial Development, Internal 
Trade and Company Affairs.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Thank you Mr.
Shah I request you to give a resume* 
of what you want to speak before the 
Committee about the Patent Bill and 
comments thereon.

DR. SHAH: Dr. Gupta, Develop­
ment Officer, Drugs, will assist me. I 
would like to mention that I cannot 
and will not comment on any provi­
sion of the Bill. I shall supply any 
technical information or factual in­
formation that you may need. I will 
tell you Pharmaceutical Industry in 
India started as a processing industry, 
as it does in any developing industry* v 
In all other developing industries it
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continues to be so, but due to wise 
policy of the Government we have 
switched back to the basic manufac­
ture. The position in India was quite 
different when we did undertake this 
difficult task. Our chemical industry 
had not developed to the extent— 
specially the organic industry—to 
provide raw material. The position 
in USA and Europe was quite diffe­
rent. They had very well organised 
Chemical industry who could supply 
raw material for the pharmaceutical 
industry. Here, the pharmaceutical 
industry had to do further exercise 
and start producing a number of 
intermediates and chemicals required 
by the pharmaceutical industry itself, 
in its own premises which is not 
usual in other countries. This did 
mean higher cost because our opera­
tions were of smaller scale and alio 
it needed capital investment. Gov­
ernment wisely took a decision to 
encourage it despite higher cost in 
the basic manufacture. I can say in 
most of the drugs we have brought 
down the foreign exchange expendi­
ture to a level of about 10 per cent 
of the c.i.f. cost of durgs which conti­
nue to be imported in the country. 
We have about 100 units in the orga­
nised sector which is registered with 
the D.G.TD. with capital investment 
of 150 crores. In 1968 we have pro­
duced 200 crores worth of drugs, out 
of which 27 or 28 crores is value of 
basic drugs and 6 or 7 crores is value 
of drugs imported for formulation to 
supplement the basic production in 
the country. Government have 
also encouraged the import 
of technology into our
country wherever it was for the ulti­
mate benefit of our country in the 
sense that It would lead to manufac­
ture of the drugs from chemicals and 
intermediates that would ultima­
tely become available or have already 
become available.

This has proved very useful be­
cause just now our chemical industry 
is coming up, especially the petro­
chemical and the organic chemical
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industry. The petro-chemical indus­
try has started supplying a large 
number of raw materials which used 
to be imported so for. We have most 
solvents like methonal, isopropyl al- 
chohol, MIBK and so on which were 
imported for a long time. That has 
further cut down our imports of raw 
materials into this country. Roughly 
out' of about Rs. 10 to 11 crores of 
raw materials that we continue to 
import, about Rs. 3 to 4 crores still 
represents the intermediates and 
chemicals and about Rs. 7 crores 
basic drugs.

MR. CHAIRMAN: How much do
we import even now?

DR. SHAH: About Rs. 11 crores
worth of raw materials for a produc­
tion of Ris. 200 crores, and a basis pro­
duction of about Rs. 27 to 30 crores 
of drugs.

DR. SUSHILA NAYAR: By basic
production, you mean drugs apart 
from formulations?

DR. SHAH: I would like to men­
tion here that we have a production 
of about Rs. 27 to 30 crores of bulk 
drugs made from chemical inter­
mediates and organic chemicals, both 
locally available and imported. In 
addition, we supplement this with 
about Rs. 7 crores worth of drugs in 
bulk and the total together is being 
formulated in this country.

DR. SUSHILA NAYAR: So that 
out of Rs. 200 crores worth of manu­
facture, Rs. 100 crores represents for­
mulations?

DR. SHAH: These Rs. 37 crores go 
to supply raw materials for the 
Rs. 200 crores worth of formulations.

DR. SUSHILA NAYAR: That was 
what I was saying. With about Rs. 7 
crores import and about Rs. 30 crores 
of basic manufacture, the rest of the 
Rs. 160 crores that we make are not 
basic drugs but formulations of drugs.

DR. SHAH: It is the same value, 
*but it is marked up. With about 
Rs. 40 crores worth of bulk drugs, we

can make formulations worth about 
Rs. 200 crores. For, a drug cannot be 
used as such as a bulk drug. It has 
to be converted into a dosage form. 
You are aware that it needs a num­
ber of operations. For instance, take 
the case of a vial of penicillin. A 
vial of 5 lakhs units costs about 70 
paise; it hardly contains 5 paise worth 
c. i. f. of penicillin in it; the rest is 
the cost of the vial, the rubber burg; 
the aluminium seal and so on. So, 
there is a mark up. So, the drug has 
to be processed into vial form if it 
has to be injected into somebody. 
It has to be vialled under proper con­
ditions with filling lines which them­
selves cost lakhs of rupees, and so 
many other precautions have to be 
taken at the time of filling opera­
tions. This bulk material after pro­
cess comes to a total value of Rs. 200 
crores; there is no such thing as 
Rs. 100 crores being added by way of 
other formulations. It represents the 
marked up value.

DR. SUSHILA NAYAR: I did not 
say that it represented other formula­
tions; I said exactly what you were 
saying just now.

SHRI NAMBIAR: We are doing
the basic production.

DR. SHAH: In the case of injecti- 
ble preparations, the marking up 
would be of the ratio of 1 : 10: in the 
case of tablets for instance it may be 
just 1:2 or 1:1 J. It depends on the 
type of formulation, the nature of 
the excipients, the additives and 
preservatives that have to be added 
and so on. This activity of the In­
dustry is equally important.

Mr. CHAIRMAN: With regard to
the basic chemicals how much is 
produced by the public sector and 
how much by the private sector?

DR. SHAH: THE IDPL is one of
the biggest producers. They have yet 
to produce to their full capacity. 
They only produced about Rs. 2 cror­
es last year. But the next biggest 
producer is the Hindustan Antibiotics.
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BFhey are producing only about Rs. 5 
but of Rs. 30 crores of basic drugs. 
But when once the IDPL plant goes 
Into full production they will be able 
to produce about Rs. 30 crores.

SHRI C* C. DESAI: That will be 
basic chemicals?

SFWT NAMBIAR: The IDPL does
only basic things. rv»iy « few Hayis 
back I was there. They are mainly 
doing the basic things.

I MR. CHAIRMAN: What amount
| of basic material is being produced by 
I the public sector and what amount 
'b y  the private sector out of Rs. 37 
crores?

DR. SHAH: Every year it is
changing, because the IDPL units are 
just getting into production. We shall 
work out the 1968 figures and supply 
them to you.

DR. SUSHILA NAYAR: You men­
tioned that 5 paise worth of pencillin 
will go into the vial and 65 paise will 
be the cost of other things. This 5 
paise is the total cost of production 
or the basic cost of production?

DR. SHAH: Up to the basic stage
only, but not beyond the basic stage. 
The cost of indigenous pencillin is 
however higher.

DR. SUSHILA NAYAR: Do you
mean to say that the cost of formula­
tion is so high? Is it 14 times higher 
than the basic cost?

I
\ DR. SHAH: It happens in the case 
I of certain injectible preparations.
( Otherwise, it will kill the patient 
[‘ instead of curing him. You know 
the enormous precautions that have 

j to be taken in the case of injectible 
preparations.

*
DR. SUSHILA NAYAR; That has 

to be done even at the basic stage; it 
has to be sterile, it must be pure and 

•o on.

DR. SHAH: It has also to be con­
verted to dosage fbrm and be trans­
ported and given to the patient at the 
right time in the right quality. So, it 
has to go through all these stages.

DR. SUSHILA NAYAR: Penicil­
lin is just in the form of a powder 
and it has to be mixed with water at 
the time of injection * —  
um«tcu. i aia not realise that the 
cost of the formulation would be so 
high. Is it really so high or is it 
profitability which makes it so high?

DR. SHAH: This is the bare cost;
even if you take the cost of the vial, 
the rubber bung, the aluminium seal 
and the carton, and the operations of 
vial-filling etc., all that will add up 
to this cost These are necessary 
things, because if it has to be in an 
injectible form then it must be done 
in an entirely sterile and asepetic 
conditions.

DR. SUSHILA NAYAR: If that is 
only the cost of making the formula­
tions, then the profit has to be added 
and it will go beyond 70 Paise.

DR. SHAH: Probably it includes
a little amount of sales and distribu­
tion costs and profit.

SHRI NAMBIAR: 24 per cent is
on account of distribution and adver­
tisement.

MR. CHAIRMAN: Sometimes, it
is 30 per cent.

DR. SHAH: In this particular case, 
there is hardly any advertisement for 
these medicines, because these are 
ethical products and they are not ad­
vertised direct to the public. .

DR. SUSHILA NAYAR: The
Hindustan Antibiotics are making 
good profits and they have told us 
that the money for expansion came 
out of their own profits. How much 
out of 70 paise would be on account 
of profit and how much on account of 
formulations?
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DR. SHAH: The profi* cannot be
worked out separately lor basic and 
formulations, because port ol the 
profit goes into the basic manufacture 
and part into the formulations. But 
if you see some of their balance- 
sheets you could get some idea about 
how much they earn on basic manu­
facture and how much on formula- 
xiniia. 1 Qo nut they are earn­
ing much on formulations at «n. +ho 
earnings are mostly on basic products 
because they also market bulk peni­
cillin, streptomycin etc. and distribute 
to other viallers, who vial them in 
turn and there is an agreement 
among the viallers to sell it at the 
same price so that there is uniformity 
in the prices. Most of the vialed pro­
ducts, especially penicillin and stre­
ptomycin etc. are practically sold at 
a minimum price, because there is a 
large outturn of these products and 
the return that they take is compara­
tively much lew.

DR. SUSHILA NAYAR: How
much short are we of our basic need 
of antibiotics now?

DR. SHAH: As regards pencillin,
we are practically surplus now be­
cause we are producing more than 
our requirements. When the IDPL 
goes into full production we would 
have even to export. Actually, the 
IDPL have an arrangement to export 
pencillin to Yugoslavia.

The demand for streptomycin is 
going up very fast due to various 
anti-T.B. programmes and so on, and 
so we have fixed a target of nearly 
300 tonnes for the fourth plan, 1973­
74, and our production in 1968 was 
only 132 tonnes. So, we are short to 
a great extent, but this will be made 
up once the IDPL plant at Rishikesh 
goes into production. Production will 
be nearly 2|3 in the public sector and 
1/3 in private sector after the IDPL 
plant goes into production. Today it 
is almost equal because Hindustan 
Antibiotics produce about 80 tonnes 
and the private sector about 62.

DR. SUSHILA NAYAR: What
about penicillin and other semi­
synthetic penicillins like Bycillin?

DR. SHAH: In Penicillin even now 
Pimpri is the highest in production 
in the public sector the production is 
90 M.M.U. and 40 M.M.U. in the pri­
vate sector.

About the semi-synthetic penicil­
lins still we do not b » ~  tne K” °'T ; 
how. Wc «re negotiating to gpt it
for ampycillin manufacture. Certain 
negotiations are going on between 
Hindustan Antibiotics and Beechams 
for bycillin we have the know-how, 
and it is being produced in collabora­
tion with Wyeth.

DR. SUSHILA NAYAR: I am ask­
ing about formulations because some 
of the people who gave evidence told 
us that there is a 500 per cent profit 
in certain formulations.

DR. SHAH: There is the Price Con­
trol Ord3 for which you yourself 
were responsible.

DR. SUSHILA NAYAR: That is 
only for keeping it at a certain level.

DR. SHAH: There are certain
norms under which the pricei have 
to be fixed. They are applied and 
prices are brought down whenever an 
opportunity arises. But there are, 
I agree certain specialities on which 
prices are higher, and I think that is 
so in every country .because there 
are certain specialities on which the 
whole cream of the pharmaceutical 
industry depends. There are other 
lines on which he makes * bare mini­
mum, and he balances it by the sell­
ing of these speciality preparations. 
In fact, it helps that way to bring 
down the prices of some life-saving 
drugs, because there are always peo­
ple who are prepared to buy specia­
lity preparations because they have 
the money to do so.

SHRI NAMBIAR: With*production 
going up in our public sector under­
takings in pharmaceuticals, are we 
in the take-off position with regard 
to basic chemicals?
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DR. SHAH: Today technology is 
developing very fast. I do not think 
that any country, even Germany, can 
say that they can cut off all flow of 
technology into their country. Yes, 
we are self-sufficient so far as simple 
drugs are concerned.

I would like to mention here that 
the pharmaceutical industry is a 
chemical-based industry. The pro­
cesses have all Common application 
and they are common to the entire 
chemical industry. So, by bringing 
newer technology, we not only help 
in the development of drugs, but in 
the deveopment of the whole chemi­
cal industry in general. We have, 
for example, a new process like high 
pressure reactions that was brought 
in for making Picolines which is 
really something novel for this coun­
try, of which nobody had any experi­
ence at all, but that sort of thing, 
when it comes, does not merely help 
the pharmaceutical industry. We 
should ensure that we get the latest 
and up-to-date technology into the 
country, and we should also ensure 
that, when there is an outflow of 
technology which must abo develop, 
and we get a reasonable return for 
the technology that we send out, be­
cause in most countries they are ba­
lanced, there is a two-way traffic of 
technology. Most of our difficulties 
have arisen because it is one-way tra­
ffic, but we should be able to do it 
with the development of technology 
in various fields which are coming in 
in different forms, which is the ap­
plication from one branch of the 
chemical industry to another. Even 
most of the processes can be applied 
in plastics or dyes or vice versa. So, 
with the development of technology, 
we should be able to develop modi­
fications and changes as Japan has 
done, and also develop the outflow 
of technology and see that whenever 
we have a Patent Act both 0f them 
are safeguarded, that there is an in­
flow of the most modern and up-to- 
date technology and that when we 
export technology from this country 
we get an adequate return to pay 
for what we are getting by inflow 
« f  technology. This has to develop^

and it can develop only if there iff 
a free flow of technology and encour­
agement to development modifications. 
We should not isolate ourselves from 
the rest of the world on some emo­
tional and other grounds.

SHRI NAMBIAR: I wa3 told when 
I visited IDPL that we have improv­
ed our technology very much with 
regard to the production of Phenace- 
tin. We were told that we should 
have 267 mg. purity according to the 
Indian pharmacopoeia. We had only 
500 capacity, but our boys reduced it 
to 267 and brought It to world stan­
dards.

DR. SHAH: Once there is a basic 
plant ând there is a basic unit which 
can manufacture, we can certainly 
make modifications and develop tech­
nology, but again this was modifica­
tion of the imported technology. It 
wai Russian technology that was 
brought into the country where they 
had a different specification which 
allowed a certain higher content of 
chlorides etc. So, a modification could 
be done. Our scientists and techni­
cians are getting experienced in the 
pharmaceutical industry. Nearly 100 
technicians go abroad every year and 
undergo training in various labora­
tories and factories and come back 
with new ideas and of new develop­
ments taking place in the chemical 
engineering field, because there are 
tremendous developments taking 
place and many waste products are 
being re-utilised for supplying either 
energy or improving the yields and 
so on. So, that sort of exchange of 
information is possible now. It does 
not come in patent literature, it h 
not given in treatises or textbooks, 
but it can be had only by contact with 
laboratories and factories outside. 
That is the most important aspect.

SHRI NAMBIAR: In the drug in­
dustry we find that all the foreigners 
who come before us are making a 
hue and cry against this patent pro­
duction being reduced a little. Apart 
from the interest of profitability 
what else could it bef because we
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are finding it difficult to judge from 
the evidence which the foreigners 
give which is a little coloured in our 
opinion. Can you enlighten us on 
that point a bit?

DR. SUSHILA NAYAR: Only the 
drug people are coming and raising 
objections. The patent law covers so 
many things, but there n hardly any­
body else who has appeared before 
us. Can you throw some light on 
this?

DR. SHAH: There are two as­
pects: in this law, there is a little 
discrimination in respect of the phar­
maceutical industry. That is what 
they feel. The other aspect is this. 
This is the only developing country 
which is making fast progress in 
chemical technology in the field of 
drugs. Whatever we do will be 
copied by all the other developing 
countries sooner or later.

SHRI C. C. DESAI: You said that 
out of the total sale value of Rs. 200 
or so crores of pharmaceutical pro­
ducts, we are importing something 
like Rs. 10 crores or Rs. 11 crores. 
That alone will increase the produc­
tion of drugs and pharmaceuticals in 
the country. The bulk of the phar­
maceutical industry is owned by 
foreign interests. Up to that extent, 
the outgo of foreign exchange must 
have increased. Have you any idea 
of the effects of the outgo of foreign 
exchange as a result of the increased 
production of pharmaceuticals in the 
country?

DR. SHAH: I do not think it is
correct to say that out of the total 
of Rs. 150 crores of capital, the bulk 
of the capital is held by foreigners. 
Even among the foreign companies in 
many the ratio is 40 Indian and 60 
foreign. Some have not yet reached 
that particular level, and the Minis­
try is telling them of the necessity to 
reach the level of 40—60, whenever 
they come up for any expansion.

SHRI C. C. DESAI: Are you follow­
ing the rule that whenever they ask

for expansion of capital or for produc­
tion of any additional item, you 
should insist on a proportionate re­
duction of foreign capital?

DR. SHAH: Yes; Sandoz and
Pfizer, for instance have reduced 
Glaxo had recently published their 
prospectus for taking men Index 
capital.

SHRI C. C. DESAI: I think it is 
only occasionally that they are asked 
to reduce it, and not everytime when 
a new licence i-3 itemised.

DR. SHAH: When there is a
sizeable additional capital required. 
If they'want to have some additional 
products using the existing equip­
ment, if there is no capital involved, 
we cannot insist. Whenever they 
come up with a big programme of 
expansion, we do.

SHRI C. C. DESAI: Only when
there is a proposal for capital expan­
sion that you come in and ask for 
further reduction. But within the 
same capital, you do not ask.

DR. SHAH: That would mean
repatriation of foreign capital.

SHRI C. C. DESAI: Even within
the same capital, if they increase the 
production, they have increased pro­
fits and increased dividends and to 
that extent there is increase in the 
foreign exchange outgo. So, while 
keeping within the original capital 
structure, when they add to their 
activity, why don’t you ask them to 
reduce the foreign exchange outgo?

SHRI SHAH: That i-3 exactly what 
we are doing when they want to ex­
pand and when they invest more 
rupee capital.

SHRI C. C. DESAI: If they keep 
within the same capital structure, and 
if they add one more item of medi­
cine, it brings in an additional mar­
ket to the extent of Rs. 1 crore, a 
profit of Rs. 10 lakhs and a foreign 
exchange outgo of Rs. 5 lakhs. Still, 
they are allowed to make that medi­
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cine without any requirement on the 
part of the Government to reduce 
their foreign capital.

DR. SHAH: There are two ways
of doing this. Either you allow them 
to repatriate their capital to bring 
down the equity; or to allow taking 
in of more Indian capital. It is exa­
mined by the Finance Ministry.

SHRI C. C. DESAI: There are
several things which we discovered 
when we visited Glaxo; unfortunately, 
you were not there. We asked the 
Chairman whether they would be pre­
pared to accept the .condition by the 
Government that they will export 
sufficient drugs made by them in India 
to pay off the foreign personnel, ex­
pansion and every thing that they 
have in other words, it was a question 
of matching the foreign exchange out 
go. He said he must have time.

DR. SHAH: Some firms like
Mercke, Sharp and Dhom have al­
ready exported sizable quantities. It 
depends on the markets. In 1908, they 
have already done Rs. 40 lakhs; and 
hope to mak? a crore of rupees of ex­
port this year. It is not in the case of 
every firm that it is so. It all depends 
on the line they are in.

SHRI C. C. DESAI: What about
foreign participation? You will find 
that within five years they will export 
or make equal amount of goods avail­
able to the STC, but they will match 
their foreign exchange out go.

DR. SHAH: Priority is given to
schemes where there is a large, size­
able export.

SHRI C. C. DESAI; About strep to- 
mycine, you said that there is a deficit 
of 170. When we visited Pimpri and 
again when we visited Baroda, in 
these places, the General Manager or 
whoever was in charge told us that 
they were in a position to produce 
more, but that they are not allowed 
to produce more simply because they 
are waiting for the production of 
IDPL. If today they are in a position 
to produce, why should you import?

If on a particular day, they are able 
to produce in India, whether it is the 
private or the public sector, why 
should they import?

DR. SHAH: There is no bar on
production.

SHRI C. C. DESAI: Mr. Subra-
maniam himself told us and he asked 
us for permission to produce; he said 
he was not permitted.

DR. SHAH: I will check up.
Actually their production has been 
less than the licensed capacity in 1968 
and they have given reasons that H 
was due to the defeats in the plant 
and so on. The capacity in the sense 
of some calculation based on size of 
the equipment may be there, but their 
actual production—

SHRI C. C DESAI: There is the 
25 per cent diversification clause.

DR. SHAll: They can produce up
to 25 per cent without asking for 
permission.

SHRI C. C. DESAI: I wrote a letter 
to him and he wrote back To me. His 
complaint was that they are in a posi­
tion to produce but that till the 
Rishikesh plant produces they cannot 
produce more, and the Government in 
the meanwhile will import strepto- 
mycine.

DR. SHAH: Most of the expansion 
has been given and even in the case 
of Sarabhai—the Baroda plant—they 
have regularised at their capacity and 
expansion up to 8 tonnes is under 
consideration.

SHRI NAMBIAR: The same com­
plaint came from the IDPL. The 
IDPL products could not be sold be­
cause of the import. Everywhere this 
is the position. There is something 
wrong in the import policy,

DR. SHAH: There is nothing
wrong. When they go into production 
and ask for putting a ban on import, 
the ban has been imposed but if there 
has been some previous licence and
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the imports are made under that 
licence, probably they have got a legal 
right for it, and nobody can prevent 
it.

SHRI NAMBIAR: When we are
producing, we must balance it and 
do whatever is necessary. If we have 
issued a licence earlier, is it to stand 
for all time?

SHRI C. C. DESAI: They are pro­
ducing for the first time, affd yet they 
are storing it and knocking at the door 
of every consumer for sale. I mean 
a particular firm.

DR. SHAH: I will explain this.
Most of the manufacturers carry large 
inventories; when it is an imported 
item, they carry at least six to 12 
months’ inventories. For these im­
ported items, they are not sure when 
the shipment will be made. There 
may be a dock strike at the place 
where the goods are being loaded or 
disembarked. When they find that the 
raw material has become indigenous, 
they bring down their inventory stock 
because they do not want to block 
their capital. For instance if some­
body has got eight months* stock, and 
the item has become indigenous he 
feels naturally he should now reduce 
his own stock to two months or less 
when it is freely available locally. 
Most of the raw material manufactu- 
*^rs get into this difficulty. It is 
omething which cannot be avoided.

DR. SUSHILA NAYAR: You said 
something about capital being sent 
out of the country if we do not allow 
expansion etc. As we went round 
some of these manufacturing houses 
we found that the capital that came 
from outside the country in most 
cases was very little, a few lakhs or 
something like that. The capital has 
over the years increased from tfie pro­
fits made here, from the bonus Shares, 
from the reserve fund and all that 
type of thing. Do you mean to say 
that they are entitled to take that 
capital, wliich has increased from pro­
fits made here, outside the country?

DR. SHAH: These are certain as­
surances given to foreign capital in­

vestment in the country. This is m 
question which concerns the Finance 
Ministry.

SHRI ANANDAN; Will the objec­
tive of free inflow and equitable ex­
port from our country be achieved if 
the period of patent is restricted as 
envisaged in clause 53?

MR. CHAIRMAN: He is not prepar­
ed to answer those things; he will give 
only factual information.

DR. SHAH: That I leave to your 
wise judgment.

MR. CHAIRMAN: I have not been 
able to understand one thing. In re­
gard to streptomycin we are in short 
supply and short production. The 
Hindustan Antibiotics are in a posi­
tion to expand it, as Shri Desai put it, 
but you granted the licence to the 
Hardwar Public Sector undertaking 
(IDPL) but not to this Antibiotics 
concern. The reason you gave was 
that they do not fulfil the condition. 
We find they are already producing 
this and yet you did not grant the 
licence to them which has prevented 
them from going forward and which 
has resulted in our losing foreign ex­
change.

DR. SHAH: Their expansion pro­
posal came much later and Govern­
ment said that instead of investing 
more money here let us gel return 
from what we have already invested. 
They cannot expand without getting 
the necessary equipment. Unforttf- 
nately there has been delay in the 
Rishikesh project due to various rea­
sons. Nobody anticipated that there 
wouid be this delay. I think it will 
be covered up. Today Hindustan An­
tibiotics are producing to the maxi­
mum capacity.

MR CHAIRMAN: Therefore they 
have a better case for getting the 
licence.

With regard to production of peni­
cillin you said that our production 
is much more than what we actually 
need. Why should it be so? Are you
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getting proper market to sell our 
production?

DR. SHAH: Yes. What is happen­
ing today is, the demand for oral 
penicillin is going up because prepa­
ration like ampicillin have less aller­
gic reaction. There is a great demand 
for pottasium penicillin for conversion 
to ampicillin. When we produce 
ampicillin we expect that the demand 
will go up and we will utilise our full 
capacity.

SHRI ARJUN ARORA: We were 
told by the Chairman of the Glaxo 
Laboratories that they pay their pa­
rent organisation a small sum of Rs. 
50 lakhs per year for giving us all 
the benefits of research done by the 
Glaxo Organisation the world over. 
They consider it a small sum but to 
me it appears to be a huge sum. Do 
you know of any other instance where 
foreign dominated companies in this 
country are paying similar fixed sums 
to their parent organisations for 
making them available the benefits of 
their world-wide research? If you do 
not have the information now you 
may find it out and send the same to 
the Chairman.

DR. SHAH: I will collect the in­
formation and send you.

MR. CHAIRMAN: That is all I 
think. Thank you, Dr. Shah, for your 
valuable evidence. We shall take ad­
vantage of what you have said.

(The witnesses then withdrew.)

The Committee then adjourned till 
15.00 hours.

in
it Hatfkine Institute, Bombay 

\ Spokesm en:

Dr# N. K. Dutta, Director,

Dr. C. V. Deliwala, Asstt Director

(The Committee reassembled after 
lunch) .

(The witnesses were called in and 
they took their seats.)

MR. CHAIRMAN: I have to inform 
you that the evidence that you tender 
before the Committee is liable to be 
made public. Even if you want any 
portion of it to be treated as confi­
dential, it will, be circulated to Mem­
bers of Parliament. We have receiv­
ed your memorandum. If you "want 
to emphasize any particular point, or 
add any new point, you may do so. 
After that members will ask questions.

DR. C. V. DELIWALA: Our memo­
randum is a brief one. I will read it 
fast so that you will get an idea of our 
thinking on this Bill.

Haffkine Institute, administered by 
the Government of Maharashtra, is 
one of the oldest medica] "research 
Institutes in India. It was founded in 
1896 for the combating of plague epi­
demic that was then raging in Bom­
bay. It has been constantly engaged 
in epidemiological, prophylactic, cura­
tive, diagnostic and allied medical 
fields not only by its fundamental re­
searches but in the practical applica­
tions in the form of making available 
vaccines, sera to the public, diagnostic 
aids for medical profession and in 
teaching of medical sciences.

During the last 30 years it has also 
carried out researches in synthetic 
drugs and has acquired a good experi­
ence in the matter of patent system 
in India as it existed during the Bri­
tish Rule and the modifications made 
just prior to and after independence. 
The Institute has taken a number of 
patents, gone through the processes of 
patent litigations, and attempted to 
get compulsory licences to meet the 
needs of our country in the matter of 
life saving drugs. In view of this, 
Haffkine Institute is in a unique posi­
tion to relate its experiences in the 
working of patent system in our coun­
try, its shortcomings, and the steps 
necessary to make it work in the 
interest of a developing country like 
ours.

We have gone through the proposed 
patent Bill 1907 and beg to offer some 
suggestions to make the Bill more 
effective.
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We sincerely believe that in the 
rmatter of saving life by rescuing from 
the jaws of hunger, disease, pestilence 
and death, it is the humanitarian task 
that should rule supreme. There 
should be no scope of making undue 
profits in matters concerning life and 
death. In developing countries, inclu­
ding ours majority of the population 
is not even having sufficient means to 
purchase their bare minimum require­
ments of food to ward off hunger and 
diseases. To sell to such a population 
drugs or medicines or food at prices, 
which are exhorbitant, and what is 
worse, much higher compared to the 
ruling prices for the samn drugs in 
developed and prosperous countries is 
most unfair. In our country thousands 
of people die, not because they are 
attacked by maladies against which 
no effective drugs are known. They 
die or remain helpless victims of the 
disease simply because the drugs are 
so costly that they are beyond the 
purchasing power of these poor vic­
tims or even beyond the limited bud­
getary provisions of the Government 
hospitals or public health Institutions.

With modern medicines, surgery etc. 
millions of victims of dreaded diseases 
like tuberculosis, leprosy etc. are be­
ing now saved from death. Against 
these diseases only a few decades back 
there was no hope of survival. These 
are the results of selfless and devoted 
research workers, clinicians, surjeons, 
pharmacologists and others belonging 
to widely different branches 6f scien­
ce, who have shared, shared freely 
their findings, results of experiments, 
new discoveries and made them known 
by publising all the details, the know­
how, without waiting for taking out 
patents, without expecting monetary 
gains.

I may add here that our country was 
extremely fortunate that anti-tuber­
cular and anti-leprosy drugs did riot 
happen to be patented and monopoli­
sed by these people; otherwise, we 
can well imagine the plight of our 
people who had to  buy these drug®.

A study of tfre patent system in 
India upto now shows that more than 
90 per cent of patents taken out in this 
country are by foreign firms for tiie 
inventions carried out abroad. It is 
seen that no advantage, whatsoever, 
has been gained by the existing patent 
system in our country. The highest 
possible prices have been charged by 
utilizing the monopoly.

Here I would like to point out that 
even in the case of those 10 per cent 
Indian patents, if we go through the 
Patent Gazette we realise that 90 per 
cent of those 10 per cent patents taken 
out are for inconsequential items. The 
real test of our inventions is not this 
insufficient number of Indian patents, 
but how many of our patents have 
been patented in other countries then 
only we could say how far our tech­
nology has developed.

Even the efforts of the Government 
in trying to meet the urgent life-sav­
ing requirements of drugs and medi­
cines by taking up the manufacture 
in the country have been obstructed 
and delayed by the foreign patentees 
utilizing the existing Patent Act.

The provisions of the compulsory 
licence and other measures introduced 
after independence to make the Patent 
Act work in the interest of our coun­
try have been found quite inadequate 
in granting the compulsory licences 
expeditiously.

We have a bitter experience about 
the patent laws in our country as it 
existed before Independence. The 
little modifications introduced post-in­
dependence particularly the Clause 23 
CC relating to drugs or medicines or 
foods, did not substantially improve 
the position.

The following instances of our ex­
periences will convince the Honoura­
ble Members of this Committee, the 
need for approving the draft Patent 
Bill, 1967 with the necessary modifica­
tions as suggested by us further on 
relating to Clauses 5 and 88.



451
One instance is of the pre-indepen­

dence period, about the time when we 
were trying to take out the compul­
sory licence. Another instance rela­
tes to the post-independence period 
when section 23CC was introduced. 
The third is about our having the pa­
tent but our not being able to operate 
on the patent.

As early as in 1940, while synthesis­
ing and testing newer organic substan­
ces against Plague, one of the com­
pounds now known as Sulphathiazoie 
—was found to be highly effective 
against experimental plague infection 
of Laboratory animals, whereas pre­
vious to this there was no drug avai­
lable for the treatment of plague. 
Sufficient quantities of this drug were 
prepared in the Institute for clinical 
field trials in the plague epidemic 
areas. The actual trials on Bubonic 
Plague patients showed that this drug 
could save 80 per cent of the plague 
victims.

As plague epidemics were raging in 
'different parts of India, it was neces­
sary to make this drug available ur­
gently. This product was not availa­
ble in^the country, although we were 
informed that a Patent application was 
pending covering a large number of 
compounds in which this substance 
"was also included. The patentee had 
not carried out any work on the suita­
bility or efficacy of the patented pro­
ducts on plague. Since this drug was 
not available in the country, attempts 
were made to get a compulsory licen­
ce for the use of Government accord­
ing to the provisions of the Patent Act 
then exiting. The Patentee frustrated 
the attempts at manufacture in the 
country on the grounds that Haffkine 
Institute was not capable of manufac­
turing the drug due to lack of adequ­
ate facilities. This shows how the 
efforts to save the helpless victims of 
plague by taking up the manufacture 
at a critical time were brought to 
naught. The dru£ was l£ter imported 
from U.K. and made available in the 
country in limited quantities at a price 
o f  about Rs. 250/- per lb.,by the fore­

ign patentee. Our cost of manufacture 
on a very modest scale, which is nor­
mally much more costlier than the 
large scale production, was found to 
be about Rs. 20/. per lb. The same 
drug could have been imported from 
U.S.A. at that time at a landed cost 
of Rs. 39/- per lb. because in U.S.A., 
there were several patented processes 
for the manufacture of this product 
and in the absence of monopoly, the 
drug was available at a reasonable 
price. Unfortunately, this drug could 
not be imported from U.S.A. because 
the Patentees under the Indian Patents 
Act had the exclusive monopoly of 
import, sale. etc. So it happened that 
Indians for years went on paying an 
exorbitant price charged by the Pa­
tentee for Sulphathiazoie.

In U.K. later on, this Patentee was 
challenged in the court for having 
claimed too much territory, which was 
the ground sufficient to revoke a pa­
tent. The patent was revoked. As a 
result, the prices of this drug in U.K. 
came tumbling down to a small frac­
tion of the original high price.

In order to eradicate malaria, the 
Government was in need of large' 
quantities of an antimalarial drug 
Proguanil that had a prophylactic ac­
tion. A number of patents covering 
various processes for the manufacture 
of this drug were taken out in this 
country by one U.K. firm. Even at 
the concessional price of Rs. 95/- per 
lb., offered by this firm to the govern­
ment, it was beyond the means of the 
Government to purchase enough quan­
tities for its requirements. The Insti­
tute worked out the know-how, tech­
nology, etc. to produce this item indi­
genously at a cost of around Rs. 30/­
per lb. An application for the grant 
of compulsory licence was made to the 
Controller of Patent as per amend­
ment introduced in the Patent Act 
after independence. In response to 
the notice served on Patentee, this 
firm suggested that they were willing 
to give licence voluntarily by negotia­
tions. The negotiations lasted several 
years in the matter of fixation of ro­
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yalties to be paid, by which time there 
was no larger need for this drug.

The negotiations began with 25 per 
cent royalty which they wanted. It 
went on for 4 1/2 years. That was 
brought down to 10 per cent but the 
Reserve Bank said that they would not 
allow more than 5 per cent royalty on 
any of the drugs. By that time we 
had lost interest in this drug.

It is well known that Diabetes is a 
condition in which the medicine has 
to be taken day in and day out throu­
ghout the life time of a diabetic pa­
tient. Because of this continuous re­
quirement of drug, the cost of treat­
ment is very important. If the medi­
cine is beyond the purchasing power 
of the patient, he faces the risk of 
complications leading to premature 
death.

Processes for this product were pa­
tented in this country by a foreign 
firm that was importing this drug at 
a very high cost. Later on, the said 
firm took upon itself to manufacture 
by importing the penultimate product 
and converting by a single step into 
the final product. However, the pri­
ces have been exorbitant.

These prices have been exorbitant. 
This drug is being sold at Rs. 1.95 for 
10 tablets—there is another packet of 
10 tablets of 250 mg which sells for 
Rs. 3.45. The total sale of this drug 
in this country is about 40 million 
tablets and the total cost of the drug 
corner to Rs. 78 lakhs a year.

Haffkine Institute also worked out 
an independent and much simpler pro­
cess that could be worked in India 
from locally available raw-materialb, 
equipment, etc. and took out patents. 
However, the foreign firm holding the 
earlier patents for this product which 
had not not opposed the sealing of 
Haffkine patent, now wrotfe to the 
Secretary, Indian Chemical Manufac­
turers’ Association, asking them to in­
form the members of the Association 
that they alone were the sole propier- 
tors of tolbutamide manufacture, im­

port, etc., and anyone also manufac­
turing or selling would be treated a* 
infringer and dealt with by law.

Threats and litigations held up the 
working of this process for eight 
years since it was patented. A person 
cannot start manufacture unless the 
case comes up before the court and is 
decided. Litigation goes on for 8 to 
10 years. It is beyond the means of 
any Indian Industry to stand such 
long delays and heavy drain on its 
meagre resources.

The foreign firms can well afford to 
adopt these delaying techniques to such 
an extent that the Indian manufactu­
rer could be held at bay almost for 
the entire period of patent protection 
which at present is 16 years.

It is interesting to know that the 
same patent for tolbutamide, taken 
out by the very firm in Canada was 
challenged and revoked both in Ex­
chequer and Supreme Court of Cana­
da. Yet, on this patent they have been 
selling this drug to the tune of Rs. 87 
lakhs and charging exorbitant price.

The hon. MemJbers of the Joint Com­
mittee which is charged with the hea­
vy responsibility of improving the 
present Patent Act, may please give 
their thoughtful consideration to our 
suggestion before recommending for 
passing the patent Bill 1967.

We beg to submit the following for 
the honourable members’ considera­
tion.

No patent for product per se should' 
be granted for any chemical invention 
whether it is for medicine or drug or 
food or for any other use.

(i) In Switzerland only process 
patents are allowed for medi­
cines and chemical substances.

(ii) In West Germany also product
patents are not allowed for

, chemical, pharmaceutical «nd
• medicines.
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Xiii) In U.K. between 1918 and 1949 
there was no provision for pro­
duct patent The product patent 
was introduced only after its 
technological developments rea­
ched the level that of Germany 
and other continental countries.

Germany has not introduced pro­
-duct patent yet. Those interested in 
patenting antibiotics and want to form 
a cartel, are very much interested in 
product patent only for these reasons.

Kefauver Committee Report showed 
clearly how the prices of drugs are 
much higher in countries where pro­
duct patents are allowed. The Kefau­
ver report further recommended even 
for United States of America that 
pharmaceutical product patent should 
be abolished and process patent sub­
ject to compulsory licensing at a 
reasonable fee be introduced.

The hon. Members are aware of thr. 
big cartel formed by these three phar­
maceutical concerns in connection with 
teir.icyceine and how they had to re­
fund all the money they had charged 
extra.

We, therefore, submit that in our 
country no product per se be allowed 
for any chemical substances, food, me­
dicine or drugs. Hence, Clause 5 may 
be modified by deleting the last part 
o f the sentence viz., “and respect of 
claims for the substances when pro­
duced by such methods or process” and 
we submit that the same be replaced 
by the following:

“and no claim for the product per 
se shall be granted” so that Clause 
i> should read as follows:

“The patent shall be granted only 
in respect of claims for the method 
or process of manufacture and no 
claim for the product per se shall 
be granted” .

I have tried to make it a little clear. 
The first part is, ‘The patent shall be  
granted only in respect of claims for

the method or process of manufac­
ture.” The second part is a little con­
troversial, that is, “and in respect of 
claims lor the substances when produ­
ced by such methods or process” . 
Sometimes that is misinterpreted. We 
can delete the last sentence viz. “and 
in respect of claims for the substances 
when produced by such methods or 
process” . We may add, “and no claim 
for the product per se shall be grant­
ed.”

This (Clause 5) is likely to create 
some misunderstanding. As I have 
understood the present Patents Act no 
product patents are granted. In re­
gard to some of the patents applica­
tions which have actually been trans­
lated from the specifications of some 
countries where the product patent is 
allowed, the applications come here 
directly. They are actually taken up 
by the Controller of Patents, they are 
flled and they are accepted. That 
is why some misunderstading has been 
created.

We fully support the draft Bill 
Clause 53 which says that the term* 
of Patent Right for inventions, which 
can be used as food, medicine or drug, 
shall be ten years from the date of 
patent and no extension shall be gran­
ted to such inventions.

It is argued by the opponents of this 
clause that there is a considerable gap 
of time between the date of application 
in India for the'lprant of a patent and 
the introduction of a product in Indian 
market. This delay is explained by 
them as due to extensive clinical trials 
in India demanded by the Central 
Drug Control Administration to deter­
mine its efficacy, utility and adverse 
cffects, if any. Moreover the Ministry 
of Health of most countries have laid 
down detailed procedures which take 
pretty long time.

In our opinion this delay has not 
increased compared to cflden times, 
formerly, considerable time used to 
elapse between the laboratory disco­
very and the product development and 
its marketing. This delay has now



been drastically cut down due to mo­
dern methods of technology and means 
of mass communications. This, more 
than compensates any delay associated 
with the tests and clinicals trials 
needed to satisfy the various Govern­
ment Health or Drug% Control authori­
ties to permit the use of the new pro­
duct.

Even then, the patentee will have 
adequate period for the patent mono­
poly in order to make reasonable pro­
fits on the invention. A margin of 
profit kept for new drug is so high 
that all the developmental expenditure 
plus profits are harvested within the 
first few years. When it is seen that 
the average life of the new drug is 5 
years (Kefauver Report), the ten 
years term for patent proposed in the 
Bill is more than adequate.

Moreover, the monopoly based on 
the patent does not lapse with the end 
of protection after expiry of the pa­
tent, but continues in the form of 
Trade-mark. The patent and the 
trade-mark are so intimately associa­
ted during the life of the patent that 
they are almost synonymous in the 
mind of the consumers.

The very principle of the patent sys­
tem is that an inventor is given a 
monopoly for a limited period so that 
after that period the public can get 
the benefit of practising freely the in­
vention by virtue of its becoming pub­
lic knowledge. There is difference 
between secret invention and public 
invention. But these days there is no 
difference because some day somebody 
will know about the secret invention. 
If this is so, then, the invention must 
be valid and useful for a period much 
longer than the period during which 
the inventor enjoys a monopoly. In 
the field of drugs, it is now known 
that the average life of a drug is very 
short, so, in such cases while the in­
ventor gets the monopoly and collects 
the maximum possible profit, nothing 
remains for the public to practice be­
cause before the end of patent term, 
the drug becomes obsolete and the

country gets nothing in exchange for 
the monopoly granted.

It is pleaded by the opponents of 
the Bill that term of patent should be 
counted from the date of sealing ins­
tead of the date of patent, dated of fil­
ing complete specification. Normally 
it takes 2-3 yean* for sealing of a pa­
tent. This date is vague *nd widely 
variable and can be deliberately ex­
tended oi delayed by the interested 
parties. Hence, it is not advisable to 
resort to the date of sealing in any 
case. Also since the provisional pro­
tection commences with the date o f 
filing the patent application, the pro­
per date for counting the term of pa­
tent is the date of patent as provided 
for in the draft Patent Bill.

We also fully support the provisions 
regarding the Licences of Right, clause 
No. 88 of draft Bill. The somewhat 
similar provisions introduced after in­
dependence as clause 23 CC for a com­
pulsory licence been found in eur ex­
perience to be very delaying, time 
consuming and not workable as ex­
plained earlier.

The purpose of the bill has been 
discussed in Chapter XVI at Clause 
83(a) as follows:

“Patents are granted to encourage 
invention and to secure that the in­
ventions are worked in India on a 
commercial scale and to the fullest 
extent that is reasonably practicable 
without undue delay *

V. thii is so and if the drugs should 
be available at the mosf reasonable 
prices, these products being essential 
to safeguard the health of the commu­
nity, the entire procedure of licensing 
of “Licences of Right” should be sim­
plified and made expeditious. Also, 
licences should be granted to more th<*n 
one person so that the competition ele ­
ment will keep the prices under check.

The procedure of granting licences 
can be simplified by introducing the 
following provisions in the “Patent 
Bill” .

454
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Anyone desirous o f operating or 
using a Patent marked or deemed to 
be ‘ ‘Licence of Right” can apply to the 
[Controller of Patents along with the 
^remittance of a prescribed fee. If the 
applicant further agrees to deposit 
with the controller a sum equivalent 
to 4 per cent of the net ex-factory sale 
price (maximum royalty) pending the 
negotiations with the patentee or the 
final award of the Controller of Pa­
tents when the patentee and the licen­
see are unable to reach an agreement, 
then, the Controller of Patents may 
permit him to start the manufacture.

The delays due to procedural tech­
nicalities, objections from patentees, 
^■discretionary powers of Controller of 
^Patents in the matter of financial abi­
lity, technical competency, doubting 
‘about the quality of product etc. of 
?the applicant should be eliminated. The 
financial ability, technical competency 
>and quality of the product (Drugs) 
are being looked after by other Gov­
ernment agencies already existing.

We are confident that the Honour- 
abk; Members of this August Parlia­
mentary Committee will be fully con­
vinced from our memorandum the 
need for enacting the Patent Bill 1967 
with the few amendments suggested 
by us so that the nation can take rapid 

f strides in the technological and scien- 
k tific advancements coupled with simul- 
; taneous benefit to the society and 
catch up with the advanced nations at 
the earliest.

DR. SUSHILA NAYAR: You have -
! stated that so much of royalty should 
| be deposited for the total possible pro- 
[ duction. You know that in the first 
year production may be very little and 
production may increase year by year.

>■ Would it not be an excessive burden 
on the entrepreneur to have to find 4 

I Per cent royalty when he may be 
struggling to find the finances for set­
ting up his industry? Why do you 
want him to deposit this money right 

, in the beginning?

f DR. DELIWALA: That is the only
way of shortening the delay. If a

party wants to manufacture, he WilP 
have to put some money.

DR. SUBHILA NAYAR: There i f f
two points of view. One ia that we 
should test and see that the man has 
the ability, the financial resources, the 
organisation, etc., to make use of the 
rights that will be given to him under 
licence of right. The second view la 
that this may lead to delay and cor­
ruption or, at any rate, to charges of 
corruption if it is not given and, there­
fore, any one who asks lor licence of 
right m«Ey be given the licence. Which 
view would you support?

DR. N. K. DUTTA: Our basic atti­
tude in this respect is that the licence 
should be obtained quickly.

DR. SUSHILA NAYAR: Would
you agree that any one who asks for 
the licence should be given the licence 
without testing his ability in any way 
or would you say that his ability to* 
make use of this right should be test­
ed?

DR. DELIWALA: Regarding the
ability to manufacture. I think, the 
DGTD have been judging the ability
and going the licence.

DR. SUSHILA NAYAR: Therefore, 
any one who asks for it should be 
given and we may have some safe­
guards that this is not held up inde- 
nitely at the D.G.T.D.

DR. N. K. DUTTA: Yes. It is the
same thing whether the Drug Contro­
ller does it or the DGTD does it.

DR. SHSHILA NAYAR: In other 
words, the present rules and regula­
tions are quite enough to take care 
of it—the Drug Control Organisation 
on the one side and the DGTD on 
the other side. Therefore, any one who 
asks for a licence of right should be 
entitled to have the licence of right 
immediately without any delay.

DR. DELIWALA: Yes.
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DR. SUSHILA NAYAR: You have 

ŝaid something about the process and 
•the product patent. I agree with you 
that we should have only the pro­
cess, and not the product, patent 
Product made by any other process 
should be free. But you will realise 
that, very often, these parties are in 
the habit of filling all possible com­
binations so that our scientists will 
find it difficult to take break through 
it. What is your suggestion t0 break 
through this kind of thing? One sug­
gestion is that any patent which is 
not operated or worked within a 
specified time, say three years , should 
be revoked.

DR. DELIWALA: The foreign 
patentees have taken *60 or 70 patents 
on Sulphonylureas; they are blocking 
one process. If they do not work the 
patents; while they work on only 
others in the country, I think, there 
should be a provision to disqualify 
these patents.

DR. SUSHILA NAYAR: One other 
-thing was put before us. When people 
take patent, in the initial stages, they 
import the product from outside. They 
say that when there is a market, they 
will start. During the period that 
they are testing the market, should 
they enjoy the monopoly to import? 
Should other parties not have equal 
rights to import from other sources? 
When they begin to manufacture 
within our country, then we may, by 
all means, give them the protection 
and give them the monopoly so to say. 
What would you say to this?

DR. N. K. DUTTA: I think, we have 
under the Bill, the right to have the 
compulsory licence.

DR. SUSHILA NAYAR: That is for 
manufacture. This is premanufacture 
period.

DR. DELIWALA: This will be very 
much in the interest of our country. 
But those people will not like it. We 
have to give them at least two or 
three years. In these three years they 
import such a large quantity that it

will last for six years. This is vhat is 
happening. The drug prices of new 
drugs are not known. Under that 
pretext of paying the high price for 
the drug, they send fabulous amount 
to that country.

DR. SUSHILA NAYAR: I was talk­
ing about allowing the others also. Do 
you think that that will be in the in­
terest of the country?

DR. DELIWALA: Yes.

MR. CHAIRMAN: From oth<sr
sources?

DR. DELIWALA: If they import
from other sources, they would be 
getting it cheaper. For instance, in 
the case of Sulphathiazole, if we 
could import from USA the price was 
only Rs. 30 per pound while the U.K. 
Company was selling at Rs. 250 per 
pound.

DR. SUSHILA NAYAR: Patent
protection starts when they start 
manufacture and not during testing of 
market and importing from outside. 
Do you feel that will be in the interest 
of the country though these parties 
may not like?

DR. DELIWALA: Yes. If we 
allow the other party to import during 
the 2 or 3 years, it has a greater in­
fluence on price law itself. Because, 
that is a patented article. If other 
parties are also allowed for 2 years or 
3 years are we prepared to give any 
compensation for that?

DR. SUSHILA NAYAR: Why
should we? He is importing from out­
side. He is not doing anything. We 
are not giving monopoly of imports 
but we give them monopoly of pro­
duction and sale when they produce 
within the country. This was made 
very forecefully by Dr. Hameed of 
the CIPLA. With regard to patents, do 
you think we should put a limit that 
we will register 4 or 5 and not 80 or 
70?



DR. DUTTA,: Pifferent , types of 
processes?

DR; SUSHILA NAYAR: Yes.
DR. DUTTA: If one has to take the 

patents, there are different processes 
which are to be registered.

DR. SUSHILA NAYAR; Should we 
allow any party to block free play and 
blocking other possible methods by 
other scientists? Can we > now 
you can register 2 processes or 3 pro- p 
ces3es? But, you will not be given 60 
processes. They block oti.ers. This 
blocking hampers development. What 
remedy do you suggest?

DR. DELIWALA; If they dpn’t 
work that process for 3 years patent 
should be cancelled. They have taken 
out 12 processess in one patent only.
For particular compound different 

^methods are known for making the 
compound. All the processes are 
covered in one patent. They are 
working only by one process. ,

DR; SUSHILA NAYAR: Should we 
allow that?

DR. DELIWALA: In the world it is 
being done. I don’t know how we will 
be able to check on these minute de­
tails and it is very difficult.

DR. DUTTA; If we think we should 
restrict patents we can give a limi- 
tod period o.f 3 years and after that 
other processes will automatically 
lapse.

DR. SUSHILA NAYAR: So long as 
it encourages development an5 en­
courages production it is ail rir'ht.
But it should not block development 
and block the efforts of our research 
workers.

MR. CHAIRMAN: 3 years, he is 
suggesting.

DR. SUSHILA NAYAR: For 3 
years he wants to give in any case.

DR. DVXIWALA: If there is one 
patent covering 12 processes, out of 
which they are working on one 
process, >1 processes covered by &;<me 

| patent are not being worked,
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DR. SUSHILA NAYAR: Should one 
patent cover on© process or should 
one patent cover dozen processes?

l)ii. DELIWALA: In other coun­
tries they have master patent and 
patent of additipns. By patent of acU 
ditions they cover more and more 
processes. In Canada they have 11; in 
«Iapaji 11: While in our country they 
have applied for one, master pot/ent 
only for Sulphomylureas. They pay 
for one patent & get protection for all 
the processes. It becomes difficult.

t

MR. CHAIRMAN: Unless they
work out all the processes.. •

DR. DELIWALA: The pateilt
should bn invalidated.

DR, SUSHILA NAYAR: Not 1% 
processes under the same patent,

DR. DELIWALA: Patent should be 
given for one process only. They 
6houid have additional patents if they 
want to. These can be invalidated 
after 3 yea**s if they are not working 
on that.

DR. SUSHILA NAYAR: About fee 
for renewal, they may not like that..

MR. CHAIRMAN: You said it is 
indepenuuji. of that: it is additional 
patent. You can npply the axe.

DR. SUSHILA NAYAR; You said 
10 years be'ng adequoto time. About 
the period of patents we had certain 
witnesses who said the pe.iod should 
not be more than 7 years.

DR. DUTTA: We say, from the 
date of filling patents. Our view is 
that 10 years is a right period.

DR. SUSHILA NAYAR: They said 
10 years is too long. It has been stated 
that the life of drug in modern times 
is 5 years. Why should we give for 
10 yeais? They asked like that.

DR. DUTTA: We have our viewi* 
that is, for 10 years.
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DR. DELIWALA; Maximum period 
»of 10 years from the date of filing the 
specification.

SHRI ARJUN ARORA: The Hover 
Committee said that the life of a drug 
in modem society is duly 5 years.

DR. DELIWALA: Maximum 10
years. There is opposition by lot of 
other people. Maximum will be 10 
years.

' DR.. SUSHILA NAYAR: You can 
import as UK is importing for Nation­
al Health Service. Suggestions have 
been made that only Govt. but 
also public sector should be 
allowed to do that. Further, 
Government may also allow the 
import to charitable institutions. 
Otherwise, certain parties who have a 
monopoly may raise the cost so much 
that it will not be in the interests of 
the people. So, in the interest of the 
people they should be allowed to im­
port from other sources where the 
price is lower. What will you say to 
this?

DR. DUTTA: We agree that if the 
Government feels that it 3hould be 
imported there is no objection.

DR. SUSHILA NAYAR: Do you 
think that it this is enough to cover 
all the contigencies that I have 
mentioned?

DR. DUTTA: What I feel is that if 
the Government thinks it necessary 
to import 1 think they are free to do 
that.

SHRI ARJUN ARORA: You have 
given Us the price that the foreign 
patentees are charging for talbuto- 
mide. What should have been the 
price that the consumers would have 
to pay if you were not fettered by 
this kind of threats or litigations? If 
the process evolved by you was going 
to cover the schedule, what would be 
the price for that?

DR. DELIWALA: When we are 
talking about the price I would like 
to quote one example. Yesterday I  
went to the market to purchase one 
drug known as Sayontiu which is 
useful for the treatment of heart 
disease. You know how much kpr:ce 
was charged by the foreign patentee 
for the Segontin? They were 
charging Rs. 12.30 for, 10 tablets.

MR. CHAIRMAN: It it a patented 
drug? .

DR. DELIWAL^: Yes, Sir. Segontin 
tablets should be taken at the rate 
of three to four a day by a patient 
continuously to prevent any farther 
heart attack. A patient has to take 
three tablets a day minimum. I start­
ed calculating the price of this drug* 
It is a very simple drug. Its cost** 
will not be more than Rs. 250 per k.g. 
When I started calculating the price 
for 60 mg. per tablet, one kilo of the 
tablets will cost Rs. 10,000. If 16,000 
tablets are sold at this rate that will 
cost Rs. 20,000. So one kilo of this 
drug costing Rs. 250 can fetch them 
Rs. 20,000. When I went to the shop 
and when I was standing near the shop 
I saw -a number of people asking for 
the Segontin tablets. If anybody is 
given a licence of right do you know 
at what rate they will be able to sell 
this drug? They will be able to sell 
it at the most at one-tenth of the 
piice. If you compare the price with 
the price of gold, that would come to 
Rs. 18,000.

MR. CHAIRMAN: So, what should 
be the price for it?

DR. DELIWALA: It should be Rs. 
250 per kilo.

MR. CHAIRMAN: Roughly what 
should be the price given to this? We 
do not want all the details of it.

SHRi ARJUN ARORA: Details are 
very important. Let them at least go 
into the records. I am also taking 
these tablets.
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MR. CHAIRMAN: So, what should 
be the price of these tablets?

DR. DELIWALA: Anybody can
r sell it at l|4th or l|5th of the price.

MR. CHAIRMAN: Will it come to 
Rs, 3 per 10 tablets?

DR. DELIWALA: It may be even 
less than that. '

MR. CHAIRMAN: Instead of Rs. 3 
you are buying that at Rs. 12.30 for
10 tablets, 

f •
DR. DELIWALA: Normally it is 

! said that a drug which costs about 
Rs. 100 in the Indian Market, they sell 

; it at after tabletting at Rs. 300 which 
covers all the expenditure incurred 

; on its process etc. This cost 
Rs. 350 or 400 (cost of drug Sagontin 

; Power) when converted into tablets 
! can be converted into Rs. 750 or Rs. 
f 1000 or could be so)'* at Rs. 100—1600. 
If you can put it that way. Any­
body can take out a licence to make 
this if he pays the royalty, he would 
be able to sell it at l|4th or l|5th of its 
present price even if he were to pay 
the royalty.

MR. CHAIRMAN: Now the hon. 
Minister wants to ask a question.

SHRI RAGHUNATHA REDDY:
Suppose we give you a licence. Are 
you in a position to manufacture this 
drug without any technical know-how 
being borrowed?

DR. DELIWALA; This is a simple 
| drug. Anybody would be able to do 
(that.

SHRI RAGHUNATHA REDDY:
Have you made out an application to 
this effect?

DR. DELIWALA: Nobody has made 
any application for that.

SHRI RAGHUNATH^ REDDY: 
i ^affkine Institute made any ap­
plication for this purpose?

DR. DELIWALA we have not made 
any application tor it.

MR. CHAIRMAN; The Minister 
wants to know whether Haffkine 
Institute would be in a position to 
manufacture if its licence is given to 
them. And whether they have ap­
plied tor such a licence atj all is his 
question.

DR. DUTTA: We have not appliei 
for it. But we are in a position to 
manufacture it.

DR. DELIWALA: Our Institute
does not take up the manufacture on 
a large scale.

SHRI RAGHUNATHA REDDY: In 
case any institution is proposing to 
manufacture this drug are you in a 
position to give them the technical 
knowhow?

DR. DELIWALA: Centainly.

DR. SUSHILA NAYAR: May I 
now ask you as to what should be the 
cost of raw materials; they can easily 
a strip-packing?

DR. DELIWALA: If Rs. 100 is the 
cost of raw materials; they can e asily 
sell them at Rs. 350 or 400.

DR. SUSHILA NAYAR: So, this 
Rs. 350 will come to Bs. 1,000. They 
are selling that at Rs. 20,000. The 
profit is 20 times its cost.

DR. DELIWALA; If it is multiplied 
by 20, that will give you the entent of 
profit.

MR. CHAIRMAN: Now I want a 
clarification from you. We have got 
a provision of compulsory licence as 
well as licence of right. With regard 
to licence of right it is automatic. One 
view is that if we are to make it 
automatic, then the research that is 
done by an organization or a person 
who has got the patent will cease to 
have any interests at all in research. 
As soon as he obtains a patent, he has 
the right of licence. What ii the
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necessity of spending so much of 
money on research?

DR. DELIWALA: .Firstly they
have the whole world market and 
secondly they are going to get ,4 per 
cent royalty.

MR. CHAIRMAN: I am not con­
cerned with the royalty but with re­
search only. fi

DR. DELIWALA: They will be 
able to get royalty at 40 per cent
continuously.

t -

MR. CHAIRMAN: Would this 4 per 
cent suffice?

DR. DELIWALA: It is sufficient.

MR. CHAIRMAN: Give us your 
practical and objective view. If we 
give them a compulsory licence of 
right I don’t think they will do the 
research in a way they ought to do.

DR. DELIWALA: They will do 
that. ,

MR. CHAIRMAN: Do you think 
that automatic licence of right is not 
going to retard the. activities of the 
research in this country?

DR. DELIWALA: Yes, Sir. I would 
give you one instance. A second man 
gets a licence, that there is going to 
be a competition between the two 
parties—licensee and the patentee. I 
have got the case of M .S.D . in mind. 
They are making B12 powder which 
they were selling at Rs. 270 per 
gramme. Themis (another Indian firm)

got a licence after a lot of trouble, 
for manufacturing the same pro­
duct B12. ,̂ |

DR. DELIWALA; They were sel­
ling it at Rs. 95 per gram. When it 
was Rs. 270 per gram in 1967 by 
MSD. M .S.D . brought down their 
price to Rs. 160 in 3 months. Then 
they were trying to maintain it at Rs. 
160 thinking that the Indian concern 
will not be able to proceed further. 
After 3 months when they knew that 
it Themis is selling af Rs. 95 they 
also brought it down to Rs. 95.

Another one is about Inferon. This 
was sold to the Government 
agencies at Rs. 140 per 100 ampules. 
Recently another similar product came 
into the market and they have 
brought down the price from Rs. 160 
to Rs. 75 per 100 ampules.

MR. CHAIRMAN: Any more ex­
ample like this? 1

.DR. DELIWALA: There may be.

SHRI ARJUN ARORA: We should
ask him to send us the examples.

MR. CHAIRMAN: This is the thing 
which is agitating our mind also.

DR. SUSHILA NAYAR: We would 
like him to send us a note.

MR. CHAIRMAN: Thank you
very much.

(The Witness then withdrew)

(The Committee then adjourned).
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(The witness was called in and 
he took his seat).

MR. CHAIRMAN: Dr. Tilak, we
would like to hear your views on the 
Patents Bill. Please spell it out in 
brief and thereafter Members will 
put questions and you may answer. 
Please note that your evidence shall 
not be kept confidential and is likely 
to be made available to Members of 
Parliament.

DR. TILAK: £&r, I am grateful to 
you giving me this opportunity for 
expressing my views. I can express 
my views not as a legal ‘pandit’ but 
as a scientist working toward* th*

development of science and its appli­
cation towards the economic benefit 
of the country, which is the objective 
of the Laboratory which I represent. 
From this point of view, I am making 
some submissions in relation to some 4 
of the provisions as contained in this 
document which I have received.

The first one which I would like 
to refer to is regarding clause 3, item 
(d) on page 735. It states: “the mere 
discovery of any new property or new 
use for a known substance or of the 
mere new use of a known process, 
machine or apparatus” shall not be 
patentable. This history of chemistry 
and medicine is replete with example* 
that novel and new uses have been 
found by scientists who are ap­
proaching the subject from a new 
angle. I would therefore respectfully 
and humbly submit that this clause 
may not be so sweeping and that it
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should be a novel or a new use of a 
known substance to be covered by 
a patent provided such new cases 
advance science or medicine. To cite 
an example, a chemical which was 
known for a long time viz. dimethyl 
sulphoxide has been found to have 
novel uses in medicine. We have also 
found that one well known che­
mical has interesting properties 
from the point of view of treatment 
of cancer. This new use was disco­
vered as a result of our working on a 
project from a basic fundamental 
angle. I submit that inventions of this 
type may form a subject-matter for 
patents. This is the first submission 
I would like to make, viz. provided 
there is enough novelty iri a new 
use discovered and provided it really 
contributes to the advancement of 
science and| or it is of interest to 
humanity as such uses may be per­
mitted to be patented.

MR  ̂ CHAIRMAN: How do you
want the phraseology to be put or 
you want the whole thing to be 
taken down?

DR. TILAK: The discovery of a
new property or new use of known 
substance unless it makes a substan­
tial advance in our knowledge or it 
is in the interest of medicine or the 
country, should not be patentable.

Now I wish to deal with Clause 5 
on page 736 pertaining to inventions 
regarding substances which are in­
tended for use or capable of being 
used as food or as medicine or drugs 
and (b) the clause which follows. 
It has been stated that ‘the patent 
shall be granted only in respect of 
claim for the method or process of 
manufacture and in respect of claims 
for substances when produced by 
such methods.* I, Sir, would by and 
large agree with the provisions of the 
patent in relation to these two items 
which have been mentioned. I do 
hold that in relation to foods and 
medicines or drugs there should be 
no patent permissible for the product 
itself but only for the process. That 
is first.

Now, I would like to comment on 
clause 53, page 763. Term of the 
Patent which is related to the above 
subject. It has been stated that so far 
as patents relating to food, medicines 
or drugs are concerned, the life of 
the patent should be 10 years from 
the date of the patent. There is alio 
a provision in relation to compulsory 
licensing of products or patents relate 
ing to processes on foods, medicinal 
or drugs. I may be corrected if I do 
not understand correctly the legal 
aspects regarding this matter as it is 
somewhat confusing to me. I under­
stand from reading of this draft that 
in such cases there will be licence of 
right for this patent. I do not know# 
if it is correct.

MR. CHAIRMAN: Yes, this patent 
will be liable with a licence of right 
so far as drugs, medicines and food 
are concerned.

DR. TILAK: If this is the position
then this provision does give suft- 
cient protection to the interest of the 
country from the point of view of 
indigenous development. From what 
little experience that I have, in rela­
tion to getting writ f r o m  the Patent 
Officer for compulsory licensing tme 
invoking of clause related to the 
exploitation of Patent regarding above 
substance may also be involved. 
This licence of right would apply 
after three years. Is that correct?

MR. CHAIRMAN: No time is given 
here.

d r . TILAK: May I ask for some
clarification?

MR. CHAIRMAN: Yes.

DR. TILAK: In the case of licence 
0f right, a person who wants to 
produce that particular producet any 
time from the date. . . .

MR. CHAIRMAN: There is » «
time.

d r  TILAK: But has he not to
apply to the Patent Controller and
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flei; his pcunissJon for compulsory 
licensing regarding processes on lopdi, 
iiedicines and drugs*

MR/ CHAIRMAN: Provided other 
Clarifications provided by the indus­
trial lfbence and Drug Conti bl Act 
satisfy the conditions of those things.

DR. TILAK: The patent holder
could still contest the claim of 
compulsory licensing?

MR. CHAIRMAN: He cannot.
DR. TILAK: In that case I have

no submission to make. I think this 
gives sufficient protection to our inte­
rest,, regarding indigenous develop­
ments of foods, drugs and medicines.

I would like to make one more 
submission in this connection not 
regarding products which are not 
related to food, drugs and medicines. 
In these cases is a provision for com­
pulsory licensing after 3 years. In 
these cases one has to make a submis­
sion that in the interest of the coun­
try for a variety cr  reasons indicated 
in draft bill, one may be given a 
compu^ory licence to produce the 
product after three years. But the 
procedure of getting a compulsory 
licence under this provision today 
is slow. In this connection I 
know of a party which appealed 
for such a licence after a period 
of 5 years from the date a pa­
tent was filed. This case went on 
with the Paten i Controller for 3 
years. When the verdict was given 
in the favour of the applicant the 
patent holder went to the Court of 
Law a recourse which is always per­
missible. To n t  a verdict from the 
court then took a large number of 
years. I was therefore wondering 
whether it may not simplify matters. 
If there is stipulation that.in relation 
to all products other than foods, 
drugs and medicines the procedure for 
getting a compulsory licence would 
be limited to a period of 7 or 10 years 
from the date of filing the pa­
tent and thereafter the licence to ex­
ploit the patent could be automati­
cally claimed by any bona-fide party * 
as defined in the draft Bill? After

' ' - he prJiy ‘'should not be
Satisfy a court of law as 

H now required under the provi­
sion uX this drsft Bjll.

Isiiuvg ox a compulsory licence after 
tai.s sui.utory period should not be a 
subject Or argument or controversy. 
The actual period is something which 
should be looked into—whether it 
should be 7 years or 10 years after 
th*2 patent is filed. As things stand at 
present during the process of argu­
ment and litigation it is quite con­
ceivable for patent holders to ask for 
postponement and keep on arguing so 
that the provision of providing a com­
pulsory licence is in fact negatived 
by the delays involved in setting such 
matters through courts. Meanwhile 
tho patent holder would be in a posi­
tion to embark <?n production if he 
senses that he may loose the case. In 
the latter event the .p a rt / who in­
tends to de. lop its ’ttwn know how 
based on the patent  ̂ Would be at a 
very great disadvantage as the pa­
tent holder would have the advantage 
of having established his business 
and production in the meantime. The 
advantage which is implied in the 
compulsory licensing clause is there­
fore negatived by the provisions out- ■« 
lined by the draft bill and their prac­
tical implementation according to 
prevailing practices which are time 
consuming. Secondly, apart from fbG 
fact that the procedures for gettting ^  
a compulsory licence are protracted. 
They are also a very great disincen­
tive for applied science to develop. 
Thus commercial parties are normally 
disinclined to take up developmental 
work patented processes because of 
the delays in involving the compul­
sory licencing clause and the expen­
ses and risks that are involved in ex­
ploiting patented processes. The en­
trepreneurs by and large are there­
fore unwilling to exploit patented 
processes. This has been my experi­
ence in the number of cases which I  ̂
have dealt with and the parties con- 
cemed say that th^y would . rather 
wait until the life of the patent is 
over. In practice, therefore, the com-
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puisory licencing clause vof 3 years 
is, of upaoaui au vantage. I uo not 
know oi parties;' who have really 
taicen aavaiuage of this compulsory
li.e/iSing ciause. With inis bacK­
ground of experience in India ♦ re­
garding involving of compulsory li­
censing clause of 3 years, I would 
like to suggest that even for products 
wnich are not related to one should 
be able to exploit patents without 
any hindrance after a definite period 
of 7 years or may be 10 years 
axter filing ox patents. Such a pro­
posal will not take aw ay the 
right of patent holder from benefits 
because the patent holder will still 
desire benefits by way of royalty as 
determined by the Patent Controller 
which have been provided for in the 
draft bill. I am therefore not sug­
gesting that the patent holder will not 
get the benefits. . .  *

MR. CHAIRMAN: You are suggest­
ing .a longer period provided the in­
termediate proceedings could be got 
rid of?

DR. TILAK: It could even be five 
years, but within that period the 
whole procedure for getting a com­
pulsory licence should be over. It is 
not suggested that the patent rights 
are to be terminated; the patent hol­
der would still get benefits. A party 
•wanting to involve the compulsory 
licence clause will still have to apply 
to the Patent Controller and he will 
still have to negotiate so on but there 
will be a time-limit for these pro­
ceedings. Procedures outlined in the 
draft bill regarding this matter are all 
right, that is, after three years, the 
party will have to apply for com­
pulsory licence, it will still have to 
go to Government and convince the 
Government that he is a genuine 
party and so on, but there should be 
a moratorium on this discussion of 
*7 years or 10 years from the date of 
filing the patent or whatever it is, so 
that the parties who want to utilise 
patented processes in India would 
then be assured that after 7 years or
10 years all patents would be ex-

pJo-tabio b j  a provision of licence 
of ri&ot an<i that there would be ,no 
litigation. A patent i3 not know-how; 
ilic p i lent know-how has still t0 be 

■developed even if one 'ha, the right 
to exp ô t a patent. T iie re  should 
therefore be an incentive to develop 
know-how, t0 derive practical bene­
fits from patents. Patents are usually 
sufficiently vaguely worded for any­
body just t0 pick up a patent and 
start production. Or,- would have to 
develop a lot of .know-how. But as 
things are, the incentive for deve­
loping the know-how is not much 
due to the throat of litigation is 
there. I, therefore, suggest that . this 
point should be considered.

My last point is in regard to clause 
145. It has been stated that the con­
troller shall issue a periodical publi­
cation of patents, inventions etc. This 
is being done, but it is very unsatis­
factory as things are in India. In 
other countries, when patents are 
sealed and accepted, they are pub­
lished in two or three weeks. But in 
India this peridd is often one year or 
even longer. I, therefore, would sug­
gest that it should be made obligatory 
for the patent office to publish all 
patents which have been sealed 
wUhin the time-limit of one month 
from the time the patents are sealed. 
By and large these are the points that 
I wanted to make.

SHRI OM MEHTA: What should 
be the life of a patent?

DR. TILAK: In this document it 
has been suggested that for products 
relating to medicines,, food? and drugs 
it should be ten years and for other 
products it should be 14 years.

SHRI OM MEHTA: What are your 
reasons?

DR. TILAK: I am agreeable to 
both these things. So far as drugs are 
concerned, the life 0f the patent 
should be ten years, It seems to be 
a reasonable compromise between the 
interests of the country as such and
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*he people who have developed pro­
cesses for these drugs who are assur­
ed  gains for a reasonable period of 
time, the provision gives a certain 
amount of protection to the parties 
-who have developed the drug and 
expended a lot of money, because re­
search on drugs is an expensive busi­
ness. From the time the patent is 
sealed till the time it is exploited, 
there is a time-lag. Even taking into 
account this time-lag, the party would 
have still the benefit of utilisation of 
the fruits of the patent for about five 
years. I think the ten-year period 
for processes on foods, drugs and 
medicines is a good compromise, and 
it alsd does not come in our way of 
developing these drugs in India. The 
pharmaceutical industry in India has 
not progressed with Indian author­
ship because of the restriction en­
forced by foreign patents. We our­
selves in our laboratory from time to 
time thought of developing the know­
how for drugs, but there were no 
takers because of the patent protec­
tions. Therefore, I feel that the ten 
year period for validity of patents 
related to foods, drugs and medicines 
is a good compromise.

SHRI OM MEHTA: What are your 
reasons for the difference in the two 
periods?

DR. TILAK: I thought that the 
whole idea was this. In the case of 
foods, drugs and medicines, the in­
terests of the country* from the 
health point of view should be the 
overriding consideration. I do not 
know 'whether other considerations 
are also important in this respect. I 
think the health point of view has 
probably weighed most with Govern­
ment in making this recommenda­
tion. Today, the pharmaceutical in­
dustry is almost entirely dominated 
by foreign interests and that situation 
is likely to change. I do not know 
what the thoughts of Government 
are. But this is my understanding of 
it as a layman.

As regards other products like pflro- 
not covered by drugs, foods and

medicines, the lilt of patent is 
now recommended as 14 years. I 
understand it was 16 years before but 
now it has been reduced to 14 years 
as suggested in this Bill. There, I re­
ally cannot give you a very sound 
answer why it should not be reduc­
ed; if it could be reduced, it will not 
be against the interests of the coun­
try. But after all one must also re­
member that in due course of time 
India will also be developing science 
and technology; we shall not always 
be thinking in terms of importing 
technology. A time will come when 
our scientists will develop our own 
technology. Knowing the work that 
some of us are doing in nil and 
others in India I think it is definitely 
possible in the foreseeable future for 
India to export technology also. If 
that be the case, I think we should 
also keep in mind. The patent pro­
cedures prevailing in other countries. 
We should not be isolated and have 
a patent law which is very much at 
variance with that in other countries. 
It will be in the interests of our 
scientists if not now at least in the 
years to come if patent protection is 
given for 14 years for products re­
ferred to above.

DR. SUSHILA NAYAR: You said 
that a new use of an old product, if 
it was useful in medicine, should be 
patented. Why? If it is useful in me­
dicine, then that is all the more the 
teason why it should not be patent­
ed. It should be available to every­
body for as wide a use as possible.

MR. CHAIRMAN: Useful for dis­
covery.

DR. SUSHILA NAYAR: The pro­
duct is known already.

DR. TILAK: I said for 'new use’ .
I would like to repeat it. Any new 
use which is an advance in know­
ledge or a break-through in know­
ledge or science, which was not con­
ceived of earlier, could be the sub­
ject-matter of patent...

DR. SUSHILA NAYAR: How do 
you reconcile the two views? You
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have stated before that there should 
be only process patents. How can 
you then bring in new use for a fresh
patent?

ME. CHAIRMAN: He wants sub­
clause (d) to be redrafted for the pur­
pose of exclusion of new items which 
might lead to the disoovery of new 
knowledge.

DR. SUSHILA NAYAR: You cannot 
take the position that process should 
be patented and then come up and 
say that new use should be patented?

DR. TILAK: I see the Hon. Mem­
ber’s point of view. These two posi­
tions seem to be contradictory. I accept 
that. But do you not think at the 
same time that this will be a disincen­
tive for a scientist to explore new 
uses?

DR. SUSHILA NAYAR: Are you
so much in despair about our scientists 
being motivated only by monetary 
benefits? A scientist cares much more 
for the honour and the recognition 
than for money. Generally, do you 
think that money goes to the scientist? 
It is the man who produces and manu­
factures it who takes the lion’s share.

DR. TILAK: Yes. But at the same
time, I think the whole idea of taking 
a patent, irrespective of whether the 
discover man is in India or abroad,
is that there will be a monetary incen­
tive. It is conceded that the scientist 
does not work only for money, but 
money is not unwelcome. If the mone* 
tary incentive is not there for a scien­
tist, then why have patents at all for 
that matter? Patent protection is 
sought because it is desired for scien­
tific effort as well as for ensuring re­
turns on inputs of money in research 
by private individuals or by organisa­
tions.

DR. SUSHILA NAYAR: I only say 
that you cannot take these two posi­
tions at the same time.

DR. TILAK: I agree. I think there* 
is an inherent contradiction, because
if use is to be patented then it is equi­
valent to saying that product patents 
could be taken.

MR. CHAIRMAN: Do you give a 
go-by to what you had said at the 
beginning?

DR. TILAK: I still would like to
keep it. But I do not know how these 
two positions could be reconciled. My 
own idea is that there would be cases 
where an entirely novel use by scien­
tific reasoning could be thought of, 
which is an advance in science, and I 
do not see why the person who makes 
the discovery should not get the fruits 
of this discovery. But I do not see 
how legally these could be reconciled. 
I see your point of view.

MR. CHAIRMAN: What is your 
view on pesticides and insecticides? 
Should it be the subject-matter of a 
special provision in regard to the life 
of the patent?

DR. TILAK: I would considev that
if the rationale which governs the li­
mitation of the period of patents for
medicines, drugs and foods is followed, 
then I do not see how the pesticides,
insecticides and so on, which are 
equally important from the point of 
view of the humanity and our coun­
try's progress in agriculture could be 
differentiated.

I would therefore say that the above 
items should also be placed in the 
same category as medicines, foods and 
diugs.

MR. CHAIRMAN: We aie grateful
to you for the evidence that you have 
given, and we shall see what we can 
do.

(T h e  witness then withdrew)
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MR, CHAIRMAN: We welcome you, 
Dr. Ganapati, and we would like to 
have your views on the Patents Bill, 
and I hope you will spell out in a nut­
shell'what you think about it.

DH. GANAPATHI: I am grateful tn 
you for having asked me to put forth 
my views. But I feel a bit guilty be­
cause I feel I ought to have prepared 
much more to face this committee. 
Anyhow, with your permission, in a 
few senten^s, I would like to give 
the background. ’

We were working in the Haffkine 
Institute on the sulpha drugs when we 
d iscovert sulphaLhiazole, which was 
a very cjood cure for plague. Then, we 
started manufacturing it on a bigger 
scale, and we applied for a patent, but 
we were toM—it was during the years 
of the war and informatibn was cut
off and we could not know what was
goin? on—that there was already1 a 
patent by one British firm on that. 
Then we applied for compulsory licen­
ce and we went to the High Court. 
There we came to know how very 
difficult it was to get a licence. Then 
we also realised some of the troubles 
in the Patent Act. As scientists we 
thought that, everything was very strai­
ghtforward, but then we learnt for the 
first time how things meant entirely 
differently in an Act than what we
•find in scientific literature. That was
how we got ourselves thrown into the 
patent business. In 1048, the director 
of the Institute wrote to Government 
about the trouble that we were facing 
and then Government appointed the 
Patents Enquiry Committee in Octo­
ber, 1D48. In 1949 they submitted their 
report, and in 1950, that is, within 
about a year, the Government amen­
ded sections 22 and 23 to the new sec­
tions as suggested by the committee

a 7 an interim measure. Then it went 
or and on, anil the A.vyangar Com­
mittee was appointed and the? submit­
ted v.iair report.

MR. CHAIRMAN: We know all
those things. We would only like to 
have your suggestions and views.

DR. GANAPATHI: I am pciming
thig out that it is more than ten years 
now. We have been in this patent 
business for over a quarter of a cen­
tury, and I am just pointing out what 
should be done quickly in our interest.

MR. CHAIRMAN: That is the ob­
jective. We want you~ suggestions.

DR. SUSHII.A NAYAR:. Pleas- do 
n a  speak so fast because to you things 
may be very familiar but to us, it may 
not be so familiar. You had stated 
that sections 22 and 23 had been amen­
ded to provide for compulsory licence. 
But you know that compulsory licence 
has been a dead letter. As you go on 
pointing out the asnmttments, if you 
could give your experience of the 
amended sections also, it would be 
very helpful, so that we may be care­
ful in regard to the future.

DR. GANAPATHI: The amended sec­
tions 22 and 23 were on the lines sug­
gested by that committee. We would 
have to take an overall view cTf the 
Patent Act. The whole  ̂ thing has to 
be viewed in the light of the basic 
attitude in regard to the Patent Act.
I feel that the Act should be in 
the interests o'* ?he nrblic or the society 
the country as a whole. In case there 
is a clash between the State or *hJ 
society and the inventor, I shall vote 
for the benefit of the society. This is 
the basic thing that I feel strongly 
about I .may b  ̂ right or wrong.

The next point is, what is the right 
that the inventor gets by discovering 
a new process? I do not think it is a 
right like the fundamental right or in­
alienable right simply because I have 
discovered something. I will not be 
able to enforce a monopoly unless the 
State gives protection.

The theory of patents is this. I dis­
cover something. I undertake to dis­
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close to the society what I have done. 
Then I ask it to give me a monopoly 
right for a limited period and in return 
for that, I disclose it to them. You 
make it and benefit by it. I benefit 
by it, and the society takes the bene­
fit of it after a certain number of 
years. That means the advantages of 
the patent law is not only in the arti­
cle that has come in but it gives an 
opportunity to apybody interested to 
mzke  the same article after the ex­
piry of the patent.

Now, about the term of the patent 
Supposing there is a new thing dis­
covered; and its life is only for 10 
years; and it has a monopoly for 10 
years. A f : or that, the patent expires. 
What is it that anybody is going to 
make? There is nothing to make and 
sell. The obsolescence of patents and 
the processes is growing very fast. 
R-?rely do you find now a patent hold­
ing on for years. The old concept of 
a thing article being in the market 
for 30 years is no longer there. Many 
of them go away in 10 years. So, in 
the ‘term’ of patents, should be must 
there must be time given for the pub­
lic so that it could be usable a lter 
the expiry of the patent.

In general, people claim many ad­
vantages for the Act. They say that 
it stimulates invention and is a guara­
ntee for the capital. Those arguments 
c.o not apply today. Suppose I make 
a discovery and invest a lot of capital 
i ' working it  thsre is no reason 
why somebody should not discover 
something better the next day. People 
buy those things. A monoooly is crea­
ted and then people have a cartel. 
That is what is going on. If I have 
a patent, I go on looking into all the 
alternatives which I could derive from 
it. *

There are two things in the Patent 
Act now. It enables me the inventor 
to do a certain thing and it prevents 
somebody else from doing it. The 
abuse of the Act lies in the fact, to 
tuy Trind, that you the patentee wants 
me to do a thing and at the same time 
you do not want somebody else to do

it. The abuse is coming like that. 
The patentees want a monopoly so 
tnat there is no competition.

If the Patent Act is to work well in 
a country, there is no use comparing
that aspect, or comparing our country, 
with America or Britain. They are 
all advanced countries where the rate 
of research and development in it and 
the investment in these are very fast 
and large. We are growing and we 
may come to that stage one day. But 
now we are developing, and we are 
underdeveloped. It has been establi­
shed that this law has been working 
to our disadvantage, because most of 
the pst^nts in our country are foreign 
patents. If you look into the patents 
which are of Indian origin, and really 
useful you will find that they are just 
a handful. They arc practically insi­
gnificant..

Now, about protection given by the 
patents. Protection is given for the 
foreign patentees; they have a mono­
poly, and they do not work the patents 
in this country at all. It is a big nUry. 
B ut it is a fact. You have to j  u ;h 
them on to work the patents. The 
patent is given for working on an in­
vention in  the? country. Instead they 
have a monopoly, and they do not 
manufacture the article. Unless they 
are forced to do, they do hot work it. 
There are a good number of do.1!.c*rs. 
You can write a whole book on that.

DR. SUSHILA NAYAR: The book is 
overdue.

DR, GANAPATHI: You can almost
bring out a library of books for and 
against it. One can write a whole 
book on that.

SHRI NAMBIAR: In her opinion, a 
book from you is long overdue.

DR. GANAPATHI: If I have the
time, I shall definitely do it. I am not 
a legal pandit. I am only a scientific
man. ts? t.hore
are some words used repeatedly; for
.exam pi •?. ‘ •'•easirnbly practicable” , 
“urc^OTV'hW’ “undue delav” arti so 
on. The invention has not been work­
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ed to the extent “reasonably practica­
ble.” You have the cleverest lawyers 
in the country. I had been to the high 
court twice, and I have given evidence. 
It is impossible to explain “done to a 
reasonable extent” or “due to undue 
delay” and so on. I do not know. Un­
fortunately, we have not probably got 
better words. These are examples to 
show that it will lead you to trouble. 
These words will create trouble.
B.ut if you want me to suggest a better 
word, I am sorry I cannot do that.

Coming now to drugs and medici­
nes, with which I have been concerned 
for the last 30 years of my life. I star­
ted my career in Haffekine Institute. 
I was in Hindustan Antibiotics for 
sometime, and I have been always 
connected with drugs, food and medi­
cine. Now, I  want to submit one 
thing. Drugs are required by the poor­
est people also; in a large measure, 
they are required bv the poor. But 
I know of cases where the people could 
not buy a drug; a man earning a sala­
ry of Hs. 110 a month cannot go and 
buy a drug costing Hs. 100. And in 
the case of a drug, the man who pres­
cribes does not buy it, and the man 
who has to buy it has no choice. 
When he goes to the doctor and when 
the doctor prescribes the medicine, 
he has to buy it. I f I go to a vendor 
and I want a cheaper one from him, 
it cannot be done. This is one of the 
difficulties.

As far as food is concerned, I am 
a bit worried about the present 
proposed Act. We have gone back 
from the old exiting Act. In the 
old Act, section 23 says that insecti­
cides, germicides and pesticides 
should b e ' included in the definition 
of a drug or medicine. Pesticides 
and germicides are so important 
for the production of food-crops, and 
are connected with sanitation and pub­
lic health of the people. I do not 
know why it was left out now. I feel 
this is a retrograde step. It is a de­
fect in drafting the Bill. There is no 
doubt about it. When you want to do 
social reform, how are you going to

do it with such definitions which omit 
these items?

Regarding the definition of food, it 
is very difficult to define what is a 
drug in relation to food. If I go to 
a doctor for treatment of malnutrition, 
he may give me B -l, and sometime# 
he may inject me with it. You may 
ask whether it is a food or medicine. 
This is given to babies, invalids and 
convalescents. If I am not able to 
work properly, I take something. Do 
ycu call it a food or medicine? The 
doctor prescribes a tonic. Is it food 
or medicine?

DR. SUSHILA NAYAR: Say, Pro-
tinex for protein malnutrition.

DR. GANAPATHI: As far as I know, 
for working at high altitudes, as a 
NEFA or Ladhak, certain stamina is 
required. That is a different matter. 
You want special foods. You are not 
able to breathe freely beyond a cer­
tain altitude. Though the person con­
cerned is not an invalid, he is not a 
baby, he has to take certain nourish­
ments. The question is, how are you 
going to do it, classify such food. It 
is in the interests of the people that 
the definition of food must include 
such items.

DR. SUSHILA NAYAR: You will
.say that all processed foods should be 
covered in this definition.

DR. GANAPATHI: Yes, About how 
it is to be drafted. I do not say. The 
Act says. “Food intended for babies, 
invalids and others.” I say, food is also 
.something which enables a man to 
keep fit to discharge his normal duties 
and functions. That should be provi­
ded for in this definition.

DR. SUSHILA NAYAR: You are not 
going to patent the ordinary dal roti 
that you cook in the house.

DR. GANAPATHI: Now I will say 
something about the abuse of the 
Patent Act. As regards Section 5 you 
have done well in saying—I personal­
ly agree with it—that patents should 
be for the process and not the pro­
duct. Under the present Act the Con­
troller of Patents gives patents for pro*
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cesses and also products. In the case 
of Paludrine there are 40 patents, many 
patents are given for processes and 
some for products. I consider it to he 
a slip.

Regarding the period of ten years 
there is a lot of controversy. I do not 
want to take the extreme position that 
there should be no patents at all for 
drugs. It depends upon the attitude 
you adopt. I have got 15 patents 
taken. I personally feel that scien­
tists who have research work as their 
job have no business to have the 
patent. The question put to me is, 
don’t you think that in such a case all 
research work, will stop? I do not 
hold the view that with science I am 
going to make money. If I do resear­
ch there are people who would put 
forth the money required for it. If 
there are no patents research work is 
not going to be stopped. It is not go­
ing to stop private people from doing 
research. Today the inventor is no­
body except one purchased by some- 
toby else. I feel 15 years is too much.
I would support a period of seven 
years. In seven years one must be able 
to get a reasonable return for the capi­
tal invested by him.

SHRI NAMBIAR: Are you for ~a
complete ‘patent holiday* for our coun­
try?

DR. GANAPATHI: I persoitklly
feel it will do a lot of good for our 
drug industry. In the first instance let 
it be for ten years with a proviso to 
review it at the end of ten years.

There are only two more sections I 
want to deal with. Previously Gov­
ernment had the power to grant licen­
ces or to make things on their own. 
The original Act was defective in the 
sense that it only said “Government
organisation” . There was an agru-
ment whether public undertakings
fall under “Government organisation” . 
Fortunately the present Act, has made 
it quite clear. Under Section 95 in
case it is found necessary the Control­
ler of Patents at any time can autho­
rise any licensee to import the drug.

Some say this is something very re­
volutionary. I do not think it is revo­
lutionary. This already exists in the' 
American Act. According to this the 
Central Government may if found 
necessary in public interest direct the 
Controller any time to authorise any 
licensee to import the drug. This is 
very very essential. This is one of the 
ways in which you can check rackete­
ering in drugs. This section is extre­
mely important and it should be there. 
It is not revolutionary at all because it 
is there in the American Act.

It is better to have a . tribunal instead 
of a High Court because we get into* 
practical difficulties establishing tech­
nical facts.

DR. SUSHILA NAYAR: * Where a 
process patent is given and we find 
that the party concerned registers not 
only one process but a dozen proces­
ses—not that they are working all of 
them, but merely to obstruct other 
people—would you favour that any 
process which is not worked for a 
specified period, two years or three 
years, should be revoked?

DR. GANAPATHI: I favour that:
The case which we fought covered 
net one, but about 4'00 million com­
pounds by permutation and combina­
tion. Unfortunately, the present Act 
does not restrict that.

DR. SUSHILA NAYAR: When you
take a patent, you go through a dozen 
or hundred processes to get at one 
product. You are going to use one of 
these processes, not a ll of them, but 
you register all of them with a view 
to obstruct other scientists from using 
them. In such circumstances, if the 
party taking the patent has to Day a 
registration fee on each of the pro­
cesses, that will be a disincentive, and 
he may not like to register the pro­
cesses that he is not using. What do 
you say to that?

DR. GANAPATHI: That means one 
patent for one process. The Act at 
the moment is like that. Strictly
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speaking, on* natent is supposed tQ be 
for one process, but then the definition 
of process Comes in. Process means 
linking cotnpound X  with compound 
Y, but X  can he one of 20 and Y can 
be one of 18 and by permutation and 
combination they will 'run into 
millions.

MR. CHAIRMAN: In brief, your
opinion is that it should be restricted 
to one of the processes. How v/e do 
it is a different matter.

DR. GANAPATHI: Yes, but there 
is a technical difficulty. At the 
moment we find that X works better, 
but after "ome time we may find 
that Y works better. For instance, 
for chloremphenical three companies 
work three processes. So, it is very 
difficult to say which process is 

. better at which time. But the pro­
cess which is not actually worked, 
should not be there.

MR. CHAIRMAN: That is we must 
try to minimise it.

♦
SHRI JUGAL MONDAL: I cou’d 

iiGl. iollow your a definition of process. 
Suppose there are three steps for 
arriving at a product, will you call 
that one process or three processes?

DR. GANAPATHI: The Queen’s
Counsel argued this point for 45 
minutes* A process is supposed to 
be only one step strictly speaking, 
but the law as it is, is very equivocal. 
There Is no patent now which con­
sists of only one step.

DR. SUSHILA NAYAR: Do I 
i* that all the steps that lead to i  
product from beginning to end, end­
ing in the product is ohe process?

DR. GANAPATHI: Suppose I
have to go through eight new steps 
for getting a product, strictly speak­
ing I must take eight patents.

DR. SUSHILA NAYAR: Suppose
out of the eight steps, six are known 
and two are unknown, and you have 
patented the two processes. X  and Y. 
There may be another person who

has a different method for these two* 
steps, and you yourself may think of 
half a dozen ways in which these last 
two steps may be taken. , These half 
a dozen steps should not be coyer^d 
by one patent.

DR. GANAPATHI: I think under 
the present Act you should not do it. 
According to my understanding, one 
process means one step now.

MR. CHAIRMAN: Supposing I
take 12 patents for processes, and 1 
do not work eight of them for a cer­
tain period, the patent for these eight 
should be revoked. ,

DR. GANAPATHI: What will you 
gain by it?

MR. CHAIRMAN: I will not block 
others.

DR. GANAPATHI: Any good pro­
cess is always used. As far as 1 
know, 80 to 90 per cent of the patents 
granted are not used. If it is no 
good, even if it is revoked, what is 
the use? If it is good, somebody is 
going to- work it.

DR. SUSHILA NAYAR; But why 
should you obtain half a dozen or a 
dozen patents and work only one of 
them. You are working one, and 
tak Via the others in order to prevent 
other people from working them. If 
you are using only one process and 
blocked Others, you have not used 
the .others for two or three years, 
they should be revoked and anybody 
should be able to use them.

SHRI JUG AT, MONDAL: In that 
c.ise, anybody could bypass one pro­
cess to another. That means there 
will be no patent at all. ihat is 
abrogation in another form.

DR. GANAPATHI: Bypassing is
not so easy in every case. Suppose 
a process costs me Rs* 10 and be­
cause of monopoy I sell it at Rs. 100, 
then another process which costs Rs. 
30 will be worthwhile working. 
That way it i3 going to be ireful. If 
you throw open those processes* at 
least this monopoly will stop. >

iSHRI NASlBIARS.v Some of the 
witnesses, who appeared before us,
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to'd us that we should not leave the 
matter to be decided by the court but 
by the Central Government because 
they have the full picture of the 
whole state of affairs. If there is a 
tribunal, it means again having some 
retired judges or serving judges but 
your one objection was that these 
people do not understand the techni­
calities. Therefore do you mean to 
say that the tribunal shou'd compose 
of persons who undent and the sub­
ject?

DR. GANAPATHI: There may be 
a judge or a legal man but a techni­
cal man must be there on the tribu­
nal. In the Irish court of law when 
a patent case comes up, according to 
their Act, they have a scientist or 
a specialist. Then I do not at all like 
the law of evidence. It is very diffi­
cult to establish what is fact in a 
court of law.

SHRI NAMBIAR: So, there should 
not be an appeal to the Supreme 
Court against the tribunal’s award.

DR. GANAPATHI: No.

SHRI NAMBIAR: A lot of foreign­
ers who appeared before us have said 
that these proposals will stifle scien­
tific thinking in this country and 
know-how from abroad will not come 
to this country. We are a country 
just developing and we must have 
both an inflow and an outflow of 
scientific thinking; therefore, they 
said, we should not have a patent law 
which is absolutely different from 
that of the developed countries ahd we 
must have this period of 12 or 14 
years. How will you meet that argu­
ment and argue against it?

DR. GANAPATHI: If you permit
me to be frank enough, I will say 
that a sound base for the pharmaceu­
tical industry in India has been laid 
in the antibiotics plant at both 
Pimpri and Rishikesh and at IDPL 
because everything is open; we know 
what is happening there. If you go 
to a factory put up with foreign colla­
boration, you would not know what 
is happening. I know what is hap­
1006 (E) LS—81.

pening there because I happen to be 
one of the assessees of the Tariff 
Board but I do not think anyone 
knows what is happening inside tHose 
factories. Even if such industry 
(foreign collaboration) -is going to exist 
how it is going to benefit the country, 
I do not know. So, this way it will 
not promote healthy growth of in­
dustry. The only activity all manu­
facturers are interested in is formula­
tions from the basic drugs.. Our base 
still exists with what we started and 
foreign firms have not come except 
for a few things. Therefore, though 
we do the basic work the formulators 
take away the bulk of the money. 
Our total bill of drugs will be Rs. 178 
crores or Rs. 180 crores and the basic 
drug comes to Rs. 30 crores to Rs. 40 
crores. That means, the cream is 
theirs (formulation) and technolo­
gically it is one of the easiest things 
to do.

DR. SUSHILA NAYAR: I think, 
there is a lot in what you say because 
formu^tiom form the bulk; the basic 
things are only about Rs. 20 crores 
or Rs. 30 crores and the rest is all 
formulations. As you are talking of 
formulations, can you give me an idea 
of the proportion between the cost 
of the basic drug and that of the for­
mulation?

DR. GANAPATHI We worked on 
it for l i  years and we found it very 
difficult, because it varies from .pro­
duct to product, to get at it but gen­
era1 ly it comes to 1:8 or 1:9. While 
doing this we came across one very 
interesting thing and that is that the 
cost of formulation is about 23 per 
cent, of sales 30 to 35 per cent and of 
management 30 to 35 per cent; that 
is, the cost of manufacture works out 
roughly to one-third and one-third of 
the sale price goes to the management. 
The scientists who make them get a 
fraction of wh-at those who manage 
get.

DR. SUSHILA NAYAR: If the cost 
of production is 5 paise, the sale 
price, including management and 
various things may be 50 paise.
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DR. GANAPATHI: In the case of 
penicillin, a vial of penicillin costs you 
14 annas but I do not think that the 
coat of the drug is even worth the 
cost of the vial or packing; it is 
almost negligible. You pay for the 
vial, packing and the carton and not 
for the drug.

DR. SUSHILA NAYAR: Is there ho 
way* of setting it right?

DR. GANAPATHI: I do not know.

You have to do it; I cannot do any­
thing, I can only talk about it.

DR. SUSHILA NAYAR: One of the 
witnesses told us yesterday that gen­
erally it comes to 1:4.

DR. GANAPATHI: It does not apply 
to everything. If we take sulpha 
drugs it may be so but if we go to 
proprietary preparations with a brand 
name it comes to 1:8.

DR. SUSHILA NAYAR: What figure 
can we take as the legitimate cost of 
production of the drug and of the 
product which is consumable?

DR GANAPATHI: 1:3 or 1:4 on an 
average.

DR. SUSHILA NAYAR: Many
parties that have appeared before us 
have said that the power to Govern­
ment of taking over some of the in­
ventions when necessary, without 
payting compensation, is unreasonable. 
They have said that under special 
conditions of stress, floods, epidemics, 
war or something it may be done but 
under normal circumstances if the 
Government takes over the invention, 
it should pay compensation or royalty. 
What is your view about it?

DR. GANAPATHI: I think, if the 
patentee concerned is not wilfully 
trying to do anything like that, you 
can pay him compensation. But if he 
is trying to wilfully upset something

MR. CHAIRMAN: Supposing in
normal condition the Government

wants to take the patent for develop­
ment, in that case, would you like 
some sort of royalty to be paid to the 
patentee?

DR. GANAPATHI: I, personally, 
feel once you accept the grant of a 
patent to the inventor, you must give 
him royalty.

SHRI ARJUN ARORA: I want to 
know only one thing. The then Joint 
Committee on Patents visited your 
laboratory in 1966 and it was very 
much impressed by your achievement 
on the working of mint or something 
like that. What has been your achi­
evement in that respect? Has there 
been any other achievement since 
then?

DR. GANAPATHI: We work on 
drugs from medicinal plants. Our 
laboratory consists of two parts, the 
Central Indian Medicinal Plant Orga­
nisation and the Regional Research 
Laboratory. One is in Jammu and 
another is in Srinagar. We propose 
to produce Belladona alkalrits to meet 
all demands.. Then, we produce 
Pyrethrum flowers. At the moment, 
we produce about 50 per cent of the 
demand of the country. We are in­
creasing production further. We 
propose to produce enough to meet all 
the demand.

One of the other achievements of 
our laboratory is that we have intro­
duced a plant called Mentha (Japanese 
mint) from which we get oil. It is 
grown all over the country. We want 
to produce 20 to 30 tonnes of Men­
thol. But enough land is not avail­
able. This plant grows best where 
wheat and rice grow. The problem 
is, whether you want to grow wheat 
and rice or Mentha plant. But 
there is one important thing. Pyra- 
thrum grows only on slopes where 
land is generally not cultivated for 
agricultural purposes. We can grow 
medicinal plants there.

Then, we are working on an alter­
native source of the basic raw mate­
rial for producing oral contraceptives. 
We produce diosgenin for the disco-
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rea roots available locally. These are 
the achievements of our laboratory.

SHRI ARJUN ARORA: I think, the 
Members of this Joint Committee who 
did not visit their Laboratory last 
time should visit this Laboratory.

DR. GANAPATHI: You are all 
welcome. I find there has been some 
and rice or Mehthal plant. But 
misunderstanding. I felt very ag­
grieved when there was probably mis- 
reporting in Parliament about our 
Laboratory because the facts given by 
one of the Members were not all 
correct.

DR. SUSHILA NAYAR: It has been 
said before the Committee that we 
should do away with 4 per cent 
royalty that we have laid down. 
There are two arguments. One is 
that there may be products for which 
higher royalty is justified and there 
may be others where it should be 
very low. Another argument is that 
we have not allowed more than 1 or 2 
or 3 per cent. In any case, we are 
not likely to give more than 4 per 
cent. It is said that by  putting it in 
the Act, the limit of 4 per cent, you 
create a psychological scare. Why 
have it there? Have you any com­
ments on that?

DR. GANAPATHI: This is one of
the issues which I discussed with 
Justice Ayyangar for two hours. It 
is pretty difficult to pin down any 
figure because the contribution of the 
patentee varies from case to case. We 
have to arrive at some figure. You 
have put at 4 per cent as a ceiling. 
But there is a fear also that the ceiling 
will always become a normal case. 
But there is no way out. Otherwise, 
the Controller may grant 10 or 12 per 
cent even. This is a lesser evil. You 
cannot work it out in every case. It 
will definitelv varv from case to case. 
But, there is no other wav of doing it 
unless vou allow the Controller to 
look into each case, if at all they 
allow him to find out what is the con­
tribution and fiv royalty. '

DR. SUSHILA NAYAR: Which is 
better, nutting a limit or not putting 
a limit?

DR. GANAPATHI: If you do not
put a limit, it may be 10 or even 15 
per cent. Sometimes they ask for a 
rupee for a rupee also, a very high 
royalty. I am told some are paying 
also. Here, at least you put a ceiling.

DR. SUSHILA NAYAR: You think 
it is quite reasonable.

DR. GANAPATHI: Yes.

DR. SUSHILA NAYAR: With
regard to the licence of right, we htfve 
given the licence of right the day the 
patent is registered. Even the next 
day, anybody can come and ask for 
the licence or right. Now, aome par­
ties have put before us, “ You must 
give us a reasonable time to work on 
our invention. If we do not work, 
then you may give it to somebody 
elge. But you do not give it on the 
very first day it is registered.” They 
further say, “You must find out whe­
ther the party has the capacity to 
exploit it or it is only to harass us 
that they are taking it.”  As against 
that, a view has been expressed, bow 
can a party harass another party if 
they do not have the know-how and 
that it will be only waste of money. 
What are your comments on that?

DR. GANAPATHI: It is a difficult 
case. The Act says, "anyone inte­
rested” . I may tell you in one of the 
cases which went to the High Court, 
we were* producing the drug and we 
had the equipment etc. But we could 
not establish in a court of law that 
we are capable of producing it. We 
were producing the drug. They said, 
‘This party is not capable of produc­
ing it.” This ia one of the difficulties. 
T personally feel, you give him the 
licence right away. If he is not capa­
ble, he loses the money. Of course, 
there is one trouble. There is likely 
to be a mischief also. The original 
patentee may instigate someone to 
have a bogus licence simply to harass 
n genuine licencee. T do not know 
whether our Patent law is adequate 
to dpnl win* that. Supposing you prive 
power to the Government, T do not
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know whether you can check that. 
There also it is difficult.

DR. SUSHILA NAYAR: Now, you 
were on the Tariff Board also. You 
will remember that from the Govern­
ment side we referred about 6 to 7 
drugs to the Tariff Board to determine 
the prices of those drugs because they 
were high.

DR. GANAPATHI: I was one of
the Assessors to investigate the causes 
of high price of drugs.

DR. SUSHILA NAYAR: But the
price that these Tariff Board people 
gave was even higher than the pre­
vailing prices, whereas everyone 
admitted that the prevailing prices 
were already high. How do the Tariff 
Board people assess the prices. Of 
course, we did not release those prices 
at all. As a matter of fact, even today 
I am being harassed by a number of 
parties asking what were those prices. 
I have not told them anything because 
you people came up with prices which 
were higher than even the prevailing 
prices.

DR. GANAPATHI: My job was to 
advise them. I may tell you I had a 
lot of uncomfortable time quarrelling 
with them because Id id  not agree in 
many cases. In <5he case, I may tell 
you a Company makes a drug from 
an imported intermediate and the cost 
of the intermediate is the cost of the 
final product. It did not happen in One 
case. It happened in three or four 
cases. A very established firm was 
importing a drug for Rs. 50 to 60 per 
kg. whereas it can be had for Rs. 20 
leg. I had heated arguments with 
twm. I could only advise. I wrote 

note. I came aWay; I do toot 
Vnow what was the findT report.

MR. CHAIRMAN: Dr. Ganapathi,
^coming back to the Question of royalty 
' again, I am told, as the present Act 
stands, there is no limit, there is no 
ceilfog. During last 12 years in no 
case has controller given royalty mere 
than 31 per cent. 2 per <*ent pr ] 
per cent Is normal. So, without put­

ting a ceiling we could arrive at that. 
If we put ceiling at 4 per cent, that 
may become a taormal thing.

DR. GANAPATHI: The only way 
is to reduce it. It is a very delicate 
thing.

MR. CHAIRMAN: Only in excep­
tional cases. Normally it is 1 or 1J 
per cent, like that.

DR. GANAPATHI: The whole
thing is about the discretion of the 
controller of patents.

MR. CHAIRMAN: When you put
ceilihg when even it is 1 per cent, it 
may go up to 3 per cent.

DR. GANAPATHI: We can argue 
at length. It is one of the very diffi­
cult cases. I don’t really know what 
to do.

MR. CHAIRMAN: About patents
period, it is said, obsolescence is very 
quick. Then why bother about the 
patent period?

DR. GANAPATHI: That is one 
argument. If patent is there and drug 
is there in the market for 10 years 
the public manufacture it for certain 
period and use it also.

MR. CHAIRMAN: The cycle of obso­
lescence is quick. Suppose drug A is 
made, it becomes obsolete in 3 years.

DR. GANAPATHI: In some cases.

MR. CHAIRMAN: He will not be
interested in it.

DR. GANAPATHI: Quite a number 
of thitigs have gone up in 1 or 2 
years. It is* very difficult to be spe­
cific. We have to take the overall 
picture.

MR. CHAIRMAN: Thank you very 
much for the evidence you have 
given. We meet ater lunch at
3 O’clock.

(The Committee then adjourned)



477

1H. Hindustan Antibiotics Ltd. Pim- 
pH, Poona

Spokesmen:

Shri C. A. Subramanyam,
Managin Director

2. Dr. M. J. Thirumalachar,
Superintendent Research

(The Committee reassembled after 
Lunch)

(The witnesses were called in and
they took their seats).
MR. CHAIRMAN: Mr. Subraman­

yam, the Committee will very like to 
hear your evidence on the Patent Bill. 
We are happy that Dr. Thirumalachar 
is also here.

SHRI SUBRAMANYAM- We met 
your Working Group when they visit­
ed our Factory. We gave some in­
formation at that time and I was 
asked to send a note to the Secre­
tariat. I presume that that note has 
been received.

MR. CHAIRMAN: It has also been 
circulated to the Members.

SHRI SUBRAMANYAM: Can we 
take that as a basis to start?

MR. CHAIRMAN: By all means.

SHRI SUBRAMANYAM: I will re­
capitulate the main points. I would 
like to mention here and establish the 
interest that the Hindustan Antibio­
tics has got in the matter as one of 
the public sector undertakings which 
has established a research organisa­
tion at considerable capital expense 
and 0Y1 which regular revenue expen­
diture of a considerable amount is 
being spent every year. It is all bas­
ed on the belief that in pharmaceuti­
cal industry, unless there is new 
discovery and new development, 
obsolescence will catch up very* soon. 
It is a good practice to spend money 
on research, though we know the risk 
involved—even if we have 2000 com­
pounds which can be synthesised or 

. prepared, it may prove that not one of 
[ them is therapeutically efficient and

even il it is therapeutical# efficient 
not even one ca'n catch the market, 
.that risk is inherent in all pharma­
ceutical research. The only hope is 
that when a pharmaceutical com­
pany, a commercial oaganisation 
spends money on research, it is in a 
way an investment in the luture and 
like all investments they hope there 
will be an adequate return at some 
time or other. One of the means by 
which a return on the investment can 
be expected is if they are allowed—
I shall not say monopoly—a certain 
protection from competition for a 
certain period. In fact, that is the 
basis on which all patents were grant­
ed. An important point about patents 
is that but for the protection afforded 
by the patent there will be a ten­
dency for the person who makes the 
discovery to keep it to himself and 
thus not contribute to the growth of, 
knowledge, to the growth of techno­
logy. Therefore, We are very much 
interested in this matter. We have 
spent about Rs. 44 lakhs in capital ex­
penditure in setting up the research 
organisation and we have about Rs* 16 
lakhs of recurring expenditure includ­
ing depreciation. Our recurring ex­
penditure is somewhere about the 
ratio of three per cent to our gross 
turnover. The capital expenditure is 
about 6.8 per cent of the total fixed 
capital invested, by the company.

Another thing that I would like to 
stress is that the drug industry ia not 
like oher industries. It is controlled 
from the beginning to end. A man can 
make an engineering device and 
patent it. Then he can go into pro­
duction with a fair amoomt of con­
fidence that it will work and sell and 
so long as he can invest in jigs and 
tools he can go into production fairly 
rapidly.. But in a new discovery in 
the drug field we have to cross se­
veral preliminary hurdles. First of all 
we have to have animal experiments 
to prove that the drug is effective 
for some kind of infection, that it 
does not have toxic aide effects on the 
animals and so on. We have to 
collect all this information and submit
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it to the drug co'ntrol authorities who 
can ask for more testa and more trials 
to be run. Then onlyi they give what 
is called an investigational licence. 
An investigational licence means that 
they have satisfied themselves that it 
is not too harmful but they want it 
to be tried under controlled conditions 
on patients in hospitals or under the 
control of certain personnel which'are 
acceptable to them and large-scale 
trials for therapeutic efficacy have to 
be made and a statistically significant 
answer has to be provided. Such facts 
have to be listed. The main therapeu­
tical test is to elicit the absence of 
toxicity and lately it has become 
necessary to prove that they call tera­
togenic safety, that is to say, when 
the drug is given to a preghant 
female it does not affect the foetus. 
That arose out of the thalidomide case. 
Now, in the case of every new drug, 
fven those meant for external appli­
cation, if they are likelyt to be ab­
sorbed by the body, they want this 
trial to be done. It has to be done 
on at least two species of animals for 
three generations. You give this 
medicine to a pregnant female. If the 
child is female, when it grows up 
mates and become pregnant, the same 
medicine is again given to that new 
female. The same test is conducted 
for another generation. The fourth 
generation must be free from any 
defect. To test such a medicine even 
in rats or mice for four generations 
will take some years. Therefore, 'it 
is only after all this is proved that 
the drug control authorities will per­
mit you to manufacture the drug for 
sale and put it on the market. Then 
you have to capture the market.

MR. CHAIRMAN: How much time 
does all this take?

SHRI SUBRAMANYAM: In the
case of our discovery, hamycin, patent­
ed in 1960-61 we got the licence for 
external application in 1963. Still, we 
have not got the sales licence for in­
ternal use, even after eight years, I 
may say that the average may be 
taken as six years. But it can go up

to nine years. This is the view of the 
Task Force by the United States 
Deptt. of Health, Education & Welfare 
authorities.

Then I come to the period of pro­
tection afforded to a patent, l do not 
know why the period of patent for a 
drug should be less than that for 
other products; because, it takes 
much longer for a drug to be put on 
vhe market after its discovery, even 
after the grant, of patent. If at all, 
there is a case, it is for a longer 
period of protection for drugs and 
not for a shorter one. This is one point 
on which we feel very strongly. We 
think it should be twelve years from 
the date of sealing or probably fifteen 
years from the date of filing. But I 
notice that in the draft Bill the pro­
vision in the existing Act that sealing 
shall not be more than 24 months 
after the publication of the accepted 
specification has been dropped. If 
you are going to count protection from 
the date of filing it is not fair because 
more time will be taken before it can 
be used. So, I would suggest to the 
Committee that they may consider 
that the period of protection must 
run from the date of sealing of the 
patent and not from the date of filing 
of the application. I think the present 
law states that the patent shall be 
sealed as soon as may be, but in no 
case later than 24 months after the 
publication of the accepted specifica­
tion. If you so desire, you can make 
it 36 months but there must be some 
provision to that effect.

SHRI JUGAL MONDAL: So, what­
ever the Bill'says will be advanta­
geous to you?

SHRI SUBRAMANYAM: I am not 
asking for any advantage; I am asking 
for the removal of a disadvantage. 
Suppose this takes three years. My 
patent loses three years out of the 
total twelve years.

DR. SUSHILA NAYAR: Why do 
you say you are losing time? You get 
protection from that time and -lobody 
can make it. We understand from
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other witnesses that most people 
after failing do not wait for the sea­
ling before they go into production. 
They produce. They even start their 
tests on animals..

SHRI SUBRAMANYAM: We do
tests. But about production I would 
say this. After discovery in a labora­
tory, to design a plant, build it and 
produce the drug costs a lot of money. 
Unless we know that it is eventually 
going to be licensed for sale there is 
no point in any commercial organisa­
tion investing lakhs of rupees on a 
Plant and producing something which 
may finally not be permitted to be
sold- h i

DR. SUSHILA NAYAR: Once you 
have done your tests and trials you 
know whether it is a useful and 
worthwhile project. Those peo­
ple who are also in the same line 
have assured us that they do not 
wait for the sealing because they get 
the protection from the earlier days. 
What is more with regard to the 
safety and various other things is 
that the patent sealing is not going to 
give you that clearance. That 
clearance you will get only from the 
health authorities.

SHRI SUBRAMANYAM: It is just 
getting a patent. I do not know how 
long the health authorities are going 
to take. Therefore, after I go into 
production and go in the market I 
want a certain minimum time by 
which I can recoup some of my in­
vestment made on research.

DR. SUSHILA NAYAR: At the
moment I am arguing that Jie time 
between the filing and the sealing of 
a patent is just three or two years or 
whatever it may be. That is not a 
loss to you because you do use that 
period for the various tests that are 
to be conducted.

SHRI SUBRAMANYAM: I also
mentioned in my note that there 
could be certain overlapping of this

testing and designing and all that 
which really may not be significant in 
saving time because I really cannot 
get my directors to sanction me 
several lakhs of rupees in putting up 
a plant until they know that all these 
tests are finished or are reasonably 
finished.

The next point is about the licence 
or right. I am afraid any commercial 
research organization on drugs will 
not like that. They will oppose the 
licence of right. After all we have 
spent so much of money pn research 
and on developing a thing by design­
ing a plant and producing a thing and 
putting it in the market. If tomorrow 
a man who has spent p ot a pie on 
that job is going to get a licence of 
right, the net result would be that 
n0 commercial organisation would in­
vest on research. I submit that in 
this country what we want is more 
and more research and more en­
couragement to research.

MR. CHAIRMAN: But you get the
royalty for that.

SHRI SUBRAMANYAM; Where do 
we get royalty from?

DR. SUSHILA NAYAR: Those
people who are going to set ap the 
plant if they have the licence or right 
and if they produce they are 3olng to 
Pay you the royalty.

SHRI SUBRAMANYAM: But what 
is the royalty that we get as com­
pared to expenditure that we would 
have incurred?

SHRI JUGAL MONDAL: What is 
the percentage of profit that you get 
so far for the investment made by 
Government? Can you give us an idea 
about that during the last five years?

SHRI SUBRAMANYAM: I have
given that in my note. So, I suggest 
that the licence of right is unneces­
sary. k

DR. SUSHILA NAYAR: How are
you going to protect the country 
against those who have got the patent 
right and the not producing anything?
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and have not producing anything.

MR. SUBRAMANYAM: The right
of compulsory licence which has 'been 
provided for in the Act is by itself 
a very good instrument to ensure 
that the patent is worked . for the 
benefit of the country.

As regards the execution of ;he pro­
vision for a compulsory licence, some 
kind of guidelines or conventions or 
whatever it may be, will have to be 
laid down on the exercise of such 
powers as that is a quasi-judicial 
function.

DR. SUSHILA NAYAR: The com­
pulsory licence is there in the pre­
sent Act but^it is a dead letter.

SHRI SUBRAMANYAM: It is possi- 
r ble that you may use it. You have the 

right but if you do not use it, it is not 
the fault of the other fellow.

DR. SUSHILA NAYAR: But what 
about litigation?

SHRI SUBRAMANYAM: There is
no litigation. You have got the right. 
For instance, in an emergency ycu 
acquire the land. You have laid 
down in the Land Aquisition Act 
certain guidelines under which this 
power is exercised. You have provid­
ed for a certain compensation and 
also the method as to how the com­
pensation is to be assessed. Why 
should you not do the same thing 
with respect to the patent too? This 
is also a property like a copy right.

DR. SUSHILA NAYAR: But there 
is a slight difference between the two.

SHRI SUBRAMANYAM: It is also
a property under the Copy Rights 
Act. w

DR. SUSHILA NAYAR: You know 
how much of racketing is going on 
with regard to land acquisition.

SHRI SUBRAMANYAM: But that
is not the fault of the Act.

As regards the royalty a ceiling 
may be good but 4 per cent is very 
}rw. But I think royalty should be

assessed on the merits of each caie 
depending upon the amount spent on 
research and the quality of research 
that goes into the discovery, impor­
tance of the material to the public 
health and various other considera­
tions. I don’t think we should im­
mediately say that the ceiling shall 
be 4 per cent. For instance, royalty 
varies from country to country. I do 
not want to make this very public. 
But, of course, the Committee is en­
titled to know it. My licence to 
Shermans in USA for the use of my 
Hamycin. patent provides for 5 per 
cent free of tax, on the net sales value 
of the material. This is my royalty 
which, in fact, under the present rates 
of tax in the U.S.A. comes to about 
8J per cent. If I am allowed the 
grossing up for the tax; and if I have 
a ceiling of 4 per cent in this country, 
my licence will argue for a reduction 
on the ground that you can get only
4 per cent in your country. I curnot 
resist it.

SHRI JUGAL MONDAL: Is that 5 
per cent on the total sales?

SHRI SUBRAMANYAM: It is on
the net sales value.

SHRI JUGAL MONDAL: Is it
free from income-tax?

SHRI SUBRAMANYAM: Yes, it is 
free from all taxes.

SHRl JUGAL MONDAL: Is that to 
be paid to the patentee?

SHRI SUBRAMANYAM: Yes, that 
is to be paid to me—I am the 
patentee.

SHRl NAMBIAR: Probably yours 
is a solitary patent in America. How 
can we compare our country with 
America and so on? It w« get 4 
per cent here we' may either lose 
ultimately or we may be a gainer.

SHRI SUBRAMANYAM: In fact,
for Hamycin, the licensee wanted to



481

put in a condition in the licence.. At 
that time our first Bill was under con­
sideration. The condition in ihc 
licence he wanted was ‘should at any 
time a ceiling on royalty be imposed 
in India, then the figure will be re­
duced to the same figure.’.

SHRI NAMBIAR: The loss may 
not be much as compared with many 
other losses we would incur taking 
the totality of the picture of India.

SHRI SUBRAMANYAM: I am talk­
ing here as to how it affects a phar­
maceutical industry. We are not dis­
cussing here as to how it affects the 
totality of the Indian interests. At the 
moment, I am talking from the point 
of view of pharmaceutical industry.

SHRI NAMBIAR; We have to take 
the totality of picture of India.

SHRI SUBRAMANYAM: I am not
saying here anything on how you 
should do that.

MR. CHAIRMAN: Is that all?

SHRI SUBRAMANYAM: These are 
the salient features that I wish to 
place before you. About revocation I 
should say that it is enough if the 
compulsory licence provission is made 
use of for the purpose instead of re­
vocation of licence for non-use of the 
patent. After all you have got the 
right to say that if you are not pro­
ducing this, then you should give a 
compulsory licence and give it to 
someone who is capable of producing 
it. But you should have a mecha- 

; nism for that to decide as to who, 
among the various pharmaceutical in­

dustries, are entitled to or are capa­
; ble of processing or working the in- 
j. ventions.

MR. CHAIRMAN: Dr. Thirumala- 
char, you are a very efficient scientist 
and you are the discoverer of Hamycin. 
Do you want to add anything to what 
Shri Subramaniam has already said?

[ DR. THIRUMALACHAR: Sir, our
^Managing Director has actuallyf

brought in most of the points. But, 
since you referred to the scientific 
aspect of the work, I shall say some­
thing in one or two words. Of 
course I may nof add too much to 
what has already been stated. There 
are nearly 1300 anti-biotics of which 
only 10 or 15 are widely being used. 
There is no guarantee that for the 
next 15-20 years they will be used 
because any one of them ;nay be re­
placed very soon by a new discovery 
at every stage. If I produce methi- 
cillin to-day there is not much market 
for it. I am speaking from the 
scientific point of view. The other 
thing is that the time that is taken 
for pharmacological tests and bringing 
as new products for clinical trial 
in India is much more than countries. 
We know that some of the anti-biotics 
which are useful for humans are not 
patented in India. Neomycin is a very 
useful anti-biotic. It is useful against 
cholera and trachoma. But there is 
no way of producing it in the country. 
He took us nearly 3 years to bring it 
to the stage of economic production. 
By merely compulsory licensing 
neomycin nobody can produce it. 
There is no organization Jto translate 
the know-how soon theoritical know­
ledge to practices results.

SHRI SUBRAMANYAM: The dis­
closure in the patent specification iEi.y 
enable a person who is reasonably 
skilled to make that thing. He will 
produce the substance but it will not 
be an economical production. There 
are so many trides of the trade which 
you do during the course of manu­
facture which makes all the difference 
between economic production and just 
production. We had to spend as Dr. 
Thirumalachar said about neomycin 
for the last 3 years. There is no pat­
ent. We have been trying in our pilot 
plant to produce neomycin in an eco­
nomical way. We are getting neo­
mycin every time, but the raw 
material consumption is not working 
out consistently. They are not work­
ing out economically. Yet we still 
hope we will be able to do it. Merely
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getting «  compulsory licence does not 
enable you to do it.

DR. SUSHILA NAYAR: Does not 
that very argument *take away your 
objection to licence of right? You 
have to have know-how, skill ' and 
various other things before you 
product.

I agree there may be somethings 
which are very simple, very easy to 
produce and the licence of right and 
compulsory licence will prevent ex­
orbitant prices or monopolies leading 
to excessive prices for these products 
at least and so far as these difficult 
things are concerned even there the 
position may be there, as you have 
yourself said that the man will not be 
able to produce without the know­
how.

SHRI SUBRAMANYAM: I would
say that you have taken it a little out 
of context. I said it will not be easy 
for him without further expenditure 
of timti and money by merely getting 
the compulsory licence. I never said it 
is impossible.

DR. SUSHILA NAYAR: You agree 
that it is not easy. Then if it is not 
easy everyone cannot produce it. 
It is only somebody with extra-ordi­
nary resources who will be able to 
do it.

SHRI SUBRAMANYAM: Some
body who has been doing that kind 
of things before will always find out 
the way A man who has never 
done ft synthetic chemical will find it 
difficult.

DR. SUSHILA NAYAR: He says 
compulsory licence hedged in with all 
the conditions is obstructing research. 
They have told us in clear terms that 
these restrictions are putting obstacles 
in their way and restricting and ob­
structing research in India. The 
scientist says that he wants a holi­
d a y  from patents for a minimum 
period of 10—15 years. You may 
have got one patent. You may get 
two tomorrow or 5 but still we are far

behind and in order to enable us to 
catch up with the rest of the world 
please give us a holiday from patents 
for a minimum period so that We can 
eatch up. •

SHRI SUBRAMANYAM: I do not
know what research people said it. It 
is not commercial research people.

DR. SUSHILA NAYAR: The re­
search scientists are by and large Paid 
by the Government. It is in the Gov­
ernment laboratories research is 
being carried out. They say that we 
will be able t6 give results far quicker 
than we are at present because we are 
hedged in by patents.

SHRI SUBRAMANYAM: The
question is there have been cases 
where we have gone to scientific re­
search laboratory. We have told them, 
‘These are the patent literature. We 
want to find out the know-how. Will 
you also assist us/ To this day we 
have not got the process. I do not 
know if even 20 years holiday will 
produce that. ;

DR. SUSHILA NAYAR: You have 
said that the life of the patent mini­
mum should be 15 years.

SHRI SUBRAMANYAM: 12 years
from sealing on and 15 from fling.

DR/ SUSHILA NAYAR: There are 
others who appeared before us who 
said that the obsolescence is so fre­
quent that the general life of a drug 
is not more than 5 years. In the cir­
cumstances they say that the period 
should be brought down from 10 years 
to 7 years—2 years for the earlier 
period and 5 years for expectation. 
And, therefore they think that the 
period of 9, 10 years is too long.

SHRI SUBRAMANYAM: There was 
a Task Force for prescription Drugs 
established by the U.S. Health Educa­
tion and Welfare Department and ** 
their final report on pages 12-13 it is 
stated: “It has been estimated that a 
company will recoup its research ex­
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penses and developmental costs of a 
product within about 3 years after it 
establishes the market. It has been 
shown however that the requirements 
t0 establish safety and efficacy tf a 
new drug may take many years °f 
efforts, perhaps as many as 7 to 9 
years. Where such testing continues 
after the patent is issued, the period 
of actual patent protection may be 
very much less than the statutory 
period provided.” This is the view of 
the Department of Health Education 
and Welfare of the U.S. Government.

DR. SUSHILA NAYAR: They are 
selling patents all over the world and 
they want longer period. Whether we 
should ask for longer period or short­
er period should be decided by us 
taking into account our interests.

SHRI JUGAL MONDAL: What I 
just heard I wish I heard from a 
private sector man instead of public 
sector man.

SHRl SUBRAMANYAM: I was not 
talking as State enterprise or any 
other enterprise. I am told that I 
must run my undertaking in a com­
mercial manner and I am working in 
competition with o'hers including the 
Private sector. I am told that I must 
produce results and I am endeavour­
ing in that direction.

DR. SUSHILA NAYAR: We com­
pliment you on that.

SHRI JUGAL MONDAL: The in­
tention behind this Patent Bill is to 
bring down the prices of drugs so 
that they will be available to the 
^poorest of the poor in the country. 
[We have no other intention than this. 
'The fall of price we have seen on ac­
count of this, in 100 per cent or 200 
[per cent.

SHRt SUBRAMANYAM-. I don’t 
know. It may be that in some parti­
cular case it might have happened.

SHRI JUGAL MONDAL: You sell 
| bulk products at a price to the formu-

lators and that is more than the sel­
ling price of finished product of yours.

SHRI SUBRAMANYAM: No. Cer­
tainly not. In fact, I sell my strepto­
mycin below cost. You please ask 
Dey’s, whom you mentioned to pro­
duce a voucher for their sale of via- 
lled penicillins and I will produce my 
voucher for the sale of the bulk to 
them. You can find out.

SHRI JUGAL MONDAL: No, You 
are against compulsory licence.

SHRI SUBRAMANYAM: I say that 
compulsory licence is useful. I am 
against the licence of right. You keep 
compulsory licence and you use it 
with discretion and justification. On 
the other hand, anyone can have a 
lincence of right.

MR. CHAIRMAN: How many
patents you have got?

SHRI SUBRAMANYAM: We have
11 patents in India—they are for diff­
erent things. We have two or three 
patents in 11 foreign countries, but 
not all for different things.

SHRI C. C. DESAI: For different
processes or for the same product?

SHRI SUBRAMANAYAM: One pro­
cess to one product. It is possible 
to have two patents for the same pro­
duct by different processes.

SHRI NAMBIAR: What will be the 
number of patents given to drugs 
both by process and by product?

THE CONTROLLER OF PATENTS: 
For the last 7 years everything has 
been kept in cold storage. Earlier, I 
think we sealed 6000 patents. . .

SHRI SUBRAMANAYAM: I think 
it is more than 6000. I myself have 
got a dozen applications pending with 
you.
• SHRI NAMBIAR: The application 
for patent for drugs is more from the 
collaborators with foreign countries 
and their interest is more at stake if 
the patent law is made more stringent.
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SHRI SUBRAMANYAM: It may 
be that we are letting ourselves to be 
influenced by the present conditions, 
when the new discoveries patented by 
lodians in India are much less than 
the new discoveries patented in Con­
vention countries or other countries. 
How are we going to correct this im­
balance? We have to correct it by 
encouraging indigenous Indian re* 
search and one of the means in my 
opinion is to encourage the industrial 
concerns in India to invest large sums 
of money in India in research. They 
will be encouraged to do this if they 
are given the patent protection. 
Otherwise, *they will think—why 
should I waste money? I pay 5 per 
cent royalty to Merck, Pfizer, etc. 
and I get everything. Unless there is 
a good patent law, there will be no 
incentive for research in India.

SHRI NAMBIAR: Let us take this 
particular case.

SHRI SUBRAMANYAM: I would
place this point of view for your con­
sideration.

SHRI NAMBIAR: First let us take 
the case of Neomycin—I am sorry I 
am not an expert in this, please 
excuse me for spelling it incorrectly. 
This is the one which our Chief Scien­
tist had the honour to invent. Now 
we are all proud of him. Even though 
you have a pilot project in your big 
factory you are unable to get it at 
economically stabilised price though 
you can produce that. Of course 
money should be made available. If 
you do not get the know-how from 
abroad you have to do it by your­
selves. In such a case is it possible 
for any private entrepreneur here to 
come forward to produce this thing? 
Here comes the question of money. 
The foreigner will not give you that 
much money. We can produce this. 
This can be worked only when an 
industry is backed up by the State. 
Do you think that the private entre­
preneur will come forward? Patent 
protection is only in paper and every 
patent protection is for two or three 
years. So, do you think that the

person will come over here to do 
this?

SHRI SUBRAMANYAM: That is
how all the other countries have 
developed their industrial research. 
You want to equal them or catch 
them up. For that we cannot cut our 
nose to spite our face.

SHRI NAMBIAR: if they were the 
competitors will our public sector not 
take up the challenge and do that by 
themselves?

SHRI SUBRAMANYAM: That we
are doing.

SHRI NAMBIAR: There comes
patent protection.

SHRI SUBRAMANYAM: I want
protection for that.

SHRI NAMBIAR: Patent protec­
tion is required for 15 or 20 years so 
that their benefit may be less. Why 
do you want to increase this period? 
That means the other countries get 
that advantage when you are in a 
disadvantageous position.

SHRI SUBRAMANYAM: I do not
see how it follows.

SHRI NAMBIAR: We have got
only a very small sector whereas 
the .private collaborators abroad have 
got a big sector. They are mopping 
up all the money and compete with 
others. But at the same time you 
must see that you give incentives to 
our indigenous manufacture.

SHRI SUBRAMANYAM: Here we 
are getting little mixed up.

SHRI NAMBIAR: Suppose you say 
that patent protection period should 
be for 10 or 15 years. After five 
years or so you discover something. 
You cannot get the benefit of it 
because someone else will be holding 
the patent for that.

SHRI SUBRAMANYAM: No, Sir.
There is a way of getting a patent. 
For that the process may be modi-
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fled or varied and for the new pro­
cess I can get a new patent.

SHRI NAMB1AK: In that case you 
will have to play a trick.

SHRI SUBRAMANYAM: There is
no trick at all.

SHRI C. C. DESAI: It is a skill.

SHRI SUBRAMANYAM: It is a 
trick in the sense of exercising of a 
skill and not cheating.

SHRI NAMBIAR: Then you are
up against the competition with big 
people in technologically far advanc­
ed countries being backed up with 
money. When you need a little pro­
tection you get* yourself involved 
against that sort of people. Is it not 

! to our advantage? *
\ SHRI SUBRAMANYAM: But still
11 do not see how lessening this period 
| is going to give us protection?
| SHRI NAMBIAR: You see an
f American who is producing that will 
| finally come forward and prodxce 

that. But he is given 25 years of
C, protection for his patent. He is bring­
; ing in his medicine from America 
[ for that purpose. This you yourself 
r- can do but you cannot proluc? that 
; younielf.
[ SHBI SUBRAMANYAM: What I
■ am trying to say is this. You are 

going to produce it by a different 
j; process as a modification of the pro- 
i cess for which I can get a patent.

SHRI NAMBIAR: That is "the
. point.
[ SHRI SUBRAM ANY AN: I can get
i a patent for the modified procesn.
| SHRI NAMBIAR: This is a sub­
! lety. Let ug leave it at that. Now 

you are producing penicillin the cost 
of which may be 15 paise per vial 
where as you are selling that at 70 
paise per vial.

SHRI SUBRAMANYAM: Who told 
you?

9HRT NAMBIAR: What is the pro­
duction cost of penicillin?

SHRI SUBRAMANYAM: I would
not like to publish my cost of pro­
duction. But, I am prepared to give 
it for your information. I am com­
peting with the private people.

SHRI NAMBIAR: My point is that
the ratio between your production 
and the formulation and 'final selling 
to the consumer is too much. I am the 
consumer and I must get that benefit. 
This sort of overhead charges that 
are being added is with a view to get­
ting profits.

SHRI SUBRAMANYAM: We are
getting mixed up with various things. 
I am not squezer of the market in 
order to make profits.

SHRI NAMBIAR: Then why do you 
sell it at Re. 0.65 per vial?

SHRI SUBRAMANYAM: You have 
got plenty of powers under the Essen­
tial Commodities Act and the Drug 
Price (Control and Display) Order. 
Pharmaceutical prices are all control­
led under these. I think the Con­
troller of Drugs exercises his powers 
under that Act. I don’t think the 
Patent Bill should be an instrument 
for that.

SHRI NAMBIAR: Whenever the
question of incentive comes in the 
question of profits also comes in. We 
are against the patent’s period being 
extended. What is your answer to 
that? The answer given is this. If 
you do not give a longer period there 
will be no incentive because they do 
not get the necessary return for the 
money invested. There the money 
comes in. You cannot separate this— 
the price of the goods and the profit 
to the producer. You cannot diverse 
it from the main fact and say that the 
patent has nothing to do with the 
money. Everything is mixed up here.

SHRI SUBRAMANYAM: The point 
here is this. There are already other 
measures and ways of controlling the 
price. They meet that consideration.

MR. CHAIRMAN: So far as peni­
cillin is concerned, it has nothing to
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do with the patent system—we may 
charge more or less for that.

SHRI NAMBIAR: When a patent is 
got then price considerations come in. 
That is a basic thing for you to arrive 
at a conclusion. These are connect­
ed things. He says that he must have 
patent protection for a long period 
because this return from America 
may be less.

SHRI SUBRAMANYAM: I did not
say it that way. I only brought this 
point to say as to how it will effect 
me if there is a ceiling on royalty.

SHRI C. C. DESAI: I take it that 
Mr. Subramanyam’s views are really 
not his personal views but the views 
as a Managing Director of the Hindu­
stan Anti-biotics Ltd.

MR. CHAIRMAN: Hc has not got 
the split personality.

SHRI SUBRAMANYAM: I have got 
the split personality because I have 
not got a mandate from the Board of 
Directors for what I am going to say 
here. I have told them as to what I 
am going to say here. They had no 
comments to offer.

SHRI C. C. DESAI: So, your views 
are based on your experience as 
Managing Director of the Hindustan 
Antibiotics and are not based on the 
study of the Patent Law. What 
have you to say to this in the light of 
your experience as a Managing Direc­
tor of the Hindustan Antibiotics Ltd.?

SHRI SUBRAMANYAM: My views 
are not based on the study of the 
Patent Law but are based on my ex­
perience as a Managing Director of 
Hindustan Antibiotics Ltd.

SHRI C. C. DESAI: These views
differ in many respects radically from 
the views expressed only yesterday 
I believe by the representatives of 
IDPL, and those are public sector 
projects, one successful, the other an 
example of unsuccessful working and 
that is why I want to know the

difference between the two because 
those views were not merely of the 
Managing Director, but were also 
endorsed by Mr. Borkar, in fact 
mainly propounded by Mr. Borkar.

You have not put Hamycin on the 
market yet. Why?

SHRI SUBRAMANYAM: We have 
put two external application prepara­
tion. One is a glycerine suspension, 
and the other is a tablet or vaginal 
pessary.

SHRI C. C. DESAI: How do you
find the sales of these?

SHRI SUBRAMANYAM: They are
going very slowly at the moment, but 
after the clinical trials of oral Hamy­
cin are successful, I expect there will 
be a very good market because it has 
got certain other side effects which 
are desirable. It has got an effect on 
cholestoral in the blood. Nowadays 
when everybody is talking about 
blood pressure and arteriosclerosis, I 
think this is a very promising field.

SHRI C. C. DESAI: Has it been
marketed in any other country?

SHRI SUBRAMANYAM: It is sold 
in Mexico, Venezuela, South Africa 
and Peru. The final application for 
USA is with the FDA now and I 
suppose they will release it in due 
coursq. Then there will be very 
good sales. It is in the course Of 
clipical trials that we found this side 
effect on cholesterol and also a reduc­
tion of the enlarged prostate in old 
people. We are now concentrating 
on proving them as regular effects.

SHRI C. C. DESAI: Now it be­
comes a multi-purpose drug.

SHRI SUBRAMANYAM: That is
the funny part about it. You start 
doing these extensive clinical trials, 
you get something entirely different. 
For instance we had an anti-amoebial 
drug, but now trials are going on in 
Rajasthan with it against guinea 
worm which is a very painful
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affliction. These are the things that 
come out in clinical trials.

SHRI NAMBIAR: Suppose they
reveal some toxic effect later on 
which is harmful.

SHRI SUBRAMANYAM: We would 
not be allowed to sell it unless we 
satisfy the Drug Controller by sta­
tistics. We have to do chronic tox- 
icits studies by giving animals or 
persons a very heavy dose for 0 to
9 months at a time. Until we prove 
that, he would not allow us to sell.

SHRI C. C. DESAI: You said in
the course of your statement that the 
life of a patent should in your judge­
ment be from' 12 to 15 years. With 
effect from what date?

SHRI SUBRAMANYAM: 12 years
from sealing or 15 years from filing. 
'‘Filing” is filing of complete speci­
fications. When we refer to filing, we 
always refer to the date of filing of 
the complete specification.

SHRI C .'C . DESAI: One of the
arguments was that as soon as you 
file, you are free to produce and sell 
in the market subject, of course, to 
permission being given by the Drugs 
Controller, that your protection has 
already begun frdm the date of filing.

SHRI SUBRAMANYAM: That is
only theoretical because it takes six 
years to g*et the Drug Controllers 
permission.

SHRI C. C. DESAI: Are there any 
cases! in which people have '(put a 
drug ion the market even before the 
patent has been sealed?

SHRI SUBRAMANYAM: It is
purely theoretical.

SHRI C. C. DESAI: Any specific
case in which such a thing has been 
done?

SHRI SUBRAMANYAM: I am not 
aware of any such case.

MR. CHAIRMAN: This is what we 
got from some of the important wit­
nesses.

SHRI SUBRAMANYAM: Did you
ask them which drug it was?

SHRI C. C. DESAI: What they say 
is that it is possible. They do not 
say that in a particular drug it has 
been done.

SHRI SUBRAMANYAM: Theoreti­
cally anything is possible. On the 
question of filing a patent and put­
ting it on the market the day after 
tomorrow, theoretically I suppose 
there is nothing to prevent it, if you 
can get your clinical trials done in 
two days.

SHRI C. C. DESAI: The most 
important consideration in patent law 
is what effect it will have on Indian 
research and development. I want to 
know from Dr. Thirumalachar what 
he thinks is in the best interests of 
encouragement of Indian research and 
development which is what we want 
in considering whether we want any 
patent law, with what modifications, 
because we consider that he has per­
haps more experience of Indian 
research than many other persons in 
the country.

DR. THIRUMALACHAR: Scientists 
who were working with me, who 
have left me and joined the private 
sector In very high jobs, are no longer 
scientists in a sense because they 
might be doing a lot of work, but 
nothing is known outside, because no 
publication comes out. One real thing 
which is making us stay in the public 
sector and work is that you are satis­
fied with your work, you have done 
some thing and you have the plea­
sure of keeping the thing open in the 
senese that you still continue to be 
a scientist and production man, both, 
whereas mv collegues who have left 
me, who were really good scientists, 
are lost to science because nothing 
has been published of their work.

SHRI C. C. DESAI: That has 
nothing to do with the patent law.

SHRI NAMBIAR: Your question 
was about research development.
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DR. THIRUMALACHAR: So, today 
we have to think of research in this 
sense. When you say scientific 
research, it should be available to 
everybody, it should be discussed. 
Many of the foreign visitors and pro­
fessors who come to our factory say 
that they see an antibiotic plant in 
India and not in their own country. 
If you want a furthering of research 
in the country, the person who is 
working should have full confidence 
that his research is going to be re­
cognised and whatever he finds is 
going to be useful for the country. 
If it is merely a question of getting 
know-how from abroad and our just 
adopting it here, there is no chance of 
any further development in our labo­
ratories. That we can have only 
when there is a safeguarding of the 
research that we do, only when we 
know that there is a patent and that 
it is going to be protected. The in­
centive would not be there unless 
these facilities are assured.

SHRI C. C. DESAI: Even if scientific 
research is recognised, the benefit of 
it goes to the company which em­
ployes the scientist and not to the 
scientist whose brain has produced 
the result. For example, X, a scient­
ist, employed by, say, Alembics or 
Sarabhai Chemicals has discovered 
something but the patent is taken out 
by Alembics or Sarabhai Chemicals 
and they get the royalty; the scient­
ist gets Rs. 1,000, Rs. 1,500 or what­
ever his »alary may be whether his 
research results in a discovery or not. 
Where is the incentive to the scientist 
in that case? We should devise a 
system which gives incentive to
scientists.

SHRI SUBRAMANYAM: There is 
a contractual arrangement between 
the scientist and the company when 
he becomes their research man to
assign the discovery to the company. 
The assignment is made for considera­
tion in cash. A very considerable 
amount of cash has been given to
some discoveries for assigning their 
discoveries to the company. I am not 
saying that I gave cash to Dr. Thiru­

malachar when he assigned his dis­
covery to my company; but there have 
been cases where it has been done.

SHRI NAMBIAR: When I visited 
IDPL I found that phenacetin of 
500 mg impurity—please excuse me 
for the terminology because I am not 
a scientist—was not accepted by 
Indian pharmacology; they said that 
it must be 257 mg. Our scientists in 
that factory brought it down to that 
standard. So, I put a question to the 
Managing Director as to what incen­
tive or additional remuneration was 
given to the scientists who did it. 
The Managing Director told me that 
they had not yet started earning and 
make a profit; so, the question of any 
incentive is not there now. In such 
a case what is the incentive for the 
scientist to do something better in 
future?

SHRI SUBRAMANYAM: It is a 
matter of contractual arrangement 
between the scientist and the em­
ploying company. We can say and I 
would agree and emphasize that it is 
desirable that some tangible reward 
should be given to the scientist who 
makes the discovery irrespective of 
whatever his salary or terms may be. 
But I do not know how that is rele­
vant to this particular issue of the 
patent period.

SHRI NAMBIAR: With incentive, 
production will increase.

SHRI C. C. DfcSAI: The object of 
the patent law is to compsnsate re­
search. The compensation goes to A 
and the research is done by B. It is 
like robbing Peter to pay Paul.

SHRI SUBRAMANYAM: Are you
suggesting that there should be a 
provision in the patent law that the 
assignment shall be for a considera­
tion?

SHRI C. C. DESAI: There must be 
some sharing of the compensation.

SHRI SUBRAMANYAM: It is open 
to you to say here that when the 
patent is assigned by the inventor to 
the company which employs him the
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assignment must, be for valid con­
sideration otherwise it would not be 
recognised. I would not mind it; I 
would not oppose it.

SHRI NAMBIAR: We are not deal­
ing with Indian companies only. 
Foreign companies are also involved. 
The whole ambit of patents cannot be 
restricted to giving incentive to 
scientists. The law is supposed to do 
some other things also.

SHRI SUBRAMANYAM: You sug­
gested it and I followed it up.

SHRI NAMBIAR-. That is just an 
element of it.

SHRI SUBRAMANYAM: Incentive 
is necessary and off-hand, not being a 
lawyer, I suggested a way of forcing 
the assignee to give incentive to the
assignor.

SHRI C. C. DESAI: The other day 
we gathered from Dr. B. Shah of the 
DG TD that you are free to produce 
streptomycin in any quantity you 
liked but during our visit to Pimpri 
we gathered from you that you were 
not free to produce more even though 
it is being imported from abroad.

SHRI SUBRAMANYAM: I am pro­
ducing it to the extent of my capacity.
I have got the knowledge, the designs 
and everything to double the capacity 
but I will require some foreign ex­
change for buying stainless steel and 
explosion proof power motors etc.

SHRI C. C. DESAI: Stainless steel 
is available in India.

SHRI SUBRAMANYAM: No; they 
are importing stainless steel and are 
fabricating the things here.

SHRI C. C. DESAI: What would be 
the cost of import of stainless steel?

SHRI SUBRAMANYAM: Rs. 30
lakhs to Rs. 33 lakhs, I should think.

SHRI C. C. DESAI: We are import­
ing something like 00 to 70 tonnes of 
streptomycin. What would be the 
value of that?

SHRI SUBRAMANYAM: It is S. £6 
per kilogram.

SHRI C. C. DESAI: I want to know 
how does it compare? The import of 
stainless steel will give you pennon* 
ent capacity. The import of 16 lakhs 
worth of stainle3s steel is objected to 
by the Government while, at the 
same time, you are importing 60 
tonnes of streptomycin per year.

MR. CHAIRMAN: They may not be 
able to produce 60 tonnes.

SHRI C. C. DESAI: They can double 
the capacity.

SHRI SUBRAMANYAM: I can
double the capacity if I can get stain­
less steel etc.

SHRI RAGHUNATH REDDY: For
how much quantity is your licence?

SHRI SUBRAMANYAM: 80 tonnes.

SHRI RAGflUNATH REDDY: Did 
you apply for expansion?

SHRI SUBRAMANYAM: Yea; I ap­
plied for expansion. They said that 
the total demand of the country will 
have to be assessed and all that.

’ SHRI C. C. DESAI: The I4P.P.L.
had been licensed for the production 
of streptomycin in 1961. Because 
that had been licensed, this is block­
ed. I do not know what is the value 
of 60 tonnes of streptomycin. We go 
on importing for the last so many 
years.

SHRI SUBRAMANYAM: My own 
forecast is that by the time the I.D.P.L, 
comes into production, there will be 
increased demand and we can both 
live together. But at that time there 
was a lot of uncertainty. The Gov­
ernment informally told me that they 
would like to watch how the I.D.P.L. 
takes the market before they could 
give expansion capacity to anybody.

SHRI C. C. DESAI: The Govern­
ment should do something. It looks
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absurd that they go on importing 60 
tonnes of streptomycin every year. 
How much does it come to in value?.

SHRI SUBRAMANYAM: It comes 
to Rs. 210 lakhs.

SHRI C. C. DESAI: It comes to so 
much!

SHRI RAGHUNATH REDDY: If we 
give permission for expansion, how 
much time you will take?

SHRI SUBRAMANYAM: I will take 
about 1J to 2 years.

SHRI RAGHUNATH REDDY: When 
did you apply for licence?

SHRI SUBRAMANYAM: In 1966. 
In 1966, we worked out our projects 
for the next five years and all that 
sort of thing. We had a lot of possi­
bilities of improvements. We 
said, 4rWe want licence for this 
and this and that. We can 
have further capacity of 80 tonnes 
of streptomycin per annum for 
which we will find the resources and 
the rupee equivalent provided you 
give a licence and release the foreign 
exchange.”  At that time, they said, 
“Let us see how the I.D.P.L. shapes.”

SHRI KANWAR LAL GUPTA: You 
want foreign exchange for importing 
stainless steel only or you want some 
other things also.

SHRI SUBRAMANYAM: Mainly
stainless steel.

SHRI KANWAR LAL GUPTA: 
What will be the total amount?

SHRI SUBRAMANYAM: I cannot 
tell off-hand. It may be roughly 
about Rs. 33 lakhs.

SHRI DAHYABHAI PATEL: We
visited your Pimpri factory some­
time ago. I still remember you gave 
us a sample of Hamycin which is a

new product. You were saying that 
it will be in the market. Why you 
have not been able to market it?

SHRI SUBRAMANYAM: I have
not received the drug licence yet.

- SHRI DAHYABHAI PATEL: How 
is it? Some samples were shown to 
us, saying this is what we have pro­
duced. That is for external use.

SHRI B. D. DESHMUKH: Have you 
been able to sell any items abroad?

SHRI SUBRAMANYAM: We have 
licensed an American Company to 
produce Hamycin formulations. 1 
get 5 per cent net royalty free of tax.

SHRI B. D. DESHMUKH: How
many items you have been able to sell 
abroad?

SHRI SUBRAMANYAM: Only two; 
Hamycin and Dermostatin.

SHRI B. D. DESHMUKH: D© you 
think clause 48 of the present Patent 
Bill is necessary?

SHRI SUBRAMANYAM: I have al­
ready said, it is not neeessary so long 
as you have a compulsory licence 
system. You can produce guide-lines 
as you have done for land acqiBition. 
You can acquire for this also, on the 
same basis that you give proper com­
pensation as in the case of land ac­
quisition. ,

MR. CHAIRMAN: Thank you, Mr. 
Subramanyam, for the evidence that 
you have given before the Commit­
tee and helped the Committee. The 
Committee will take due note of what 
you have said In regard to the 
Patents Bill.

SHRI SUBRAMANYAM: Thank
you, very much.

(The Committee than adjourned).
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(The witnesses were called in and they took their seats). -

MR. CHAIRMAN; Now I call the 
meeting to order.

Mr. Atma Ram, we are grateful for 
your coming over here. Please give 
us views about the patent Bill in par­
ticular and in short. The Members 
will put questions to you. Please 
note that whatever you speak here 
is liable to be made public under the 
rules.

SHRI ATMA RAM: I would like to 
thank you at the outset as also the 
Members of the Committee for giving 
me this opportunity for expressing 
my views on the Pateflt Bill. I should 
like to say, with your permission, 
that the views that I express are in

my personal capacity as a Scientist and 
not the official views of the CSIR 
Sir, you have asked my views about , 
the Patent Bill. I think there are 
two aspects—scientific and technical 
aspect and social aspect. I am inclin­
ed to express the view that âs a 
Scientist I am not opposed to taking 
patents. I think disclosure of scien­
tific knowledge which is the pur­
pose of the Patent, helps in the. 
growth of science. Otherwise, if a 
person does not disclose what he has 
observed or has invented (other sci-^ 
entists may be doing the very same 
thing) and it may retard the progress 
of Science, what possibly is to be 
discouraged and I believe that every-
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thir^ that can be done to discourage, 
to stop the misuse of a Patent of a 
knowledge should be done. This, in 
short, is my approach to the Patent,

^ MR. CHAIRMAN; Would you ex­
press views about different Sections 
o l  the Bill or particular provision of 
th e  Bill which you feel important?

SHRI ATMA RAM: Sir, there is 
one provision which is given in the 
Bill for the right to us© Patents—  
whether processes or product—under 
certain conditions 4 I think it will be 
better whenever such patents are 
taken over whether under an emer- 

l gency or for any reason some com­
pensation or some consideration should 
be given to the person who holds pa­
tent, because after all when you are 
giving the protection to the patentee 
and when that protection is being 
taken away, some consideration 
Should be given. It should not be 
that the patent is just taken over. 

kThis is wholly feel. I think this is
• given in Clause 48.

; MR. CHAIRMAN: Will you say 
something about licence of *right as 

1 per Section 86 and 88?

SHRI ATMA RAM; About Licence 
of Right, I think the provision is im­
portant. There can be cases and par­

ticu la r  reference has been made in 
the Bill to cases of drugs, food and 
things of that type. I think there 
should be some right if somebody is 
misusing a patent on keeping and 
sitting over it and not allowing its 
utilisation whether it is a process or a 
product. There should be some me­
chanism. by which the Patentee 
would be made to disclose or give 
rights for utilisation. But I think that 
there should not be any right that the 
patent can be used by anybody and 
everybody. There, should be a Machi- 

^nery for negotiating the Patent, the 
Controller Genl. of'Patent or some 
other authority could be designated 
t o  the Government to fix the terms 
under which that. right should be 
givan.

ME. CHAIRMAN: Will any one of 
you add to it?

SHRI ATMA RAM; Sir, there is 
one view-point and that is it relates 
to the very system of examining the 
patent. In some countries there is 
what is known as the deferred 
examination system of patent • It 
serves, I think very useful pur* 
pose and in some countries it 
has been adopted. Some count­
ries are considering the adopt­
io n  of this particular system. In 
the patent system an inventor takes 
a patent, see whether there is any 
novelty in it, one has to see whether 
the novelty* has already been disclos­
ed or not, whether it ja public know­
ledge and things of that sort. It puts 
lot of burden on the patent examina­
tion system which we have. By de­
ferred examination system a person 
gets priority and the moment he files 
his invention with the patent office. 
The patent office only examines just 
the ordinary requirements of the 
patent and they do not go through 
all the intricacies of the examination. 
After that it is kept open for 5-7 
years. During that time the patentee 
can examine the utilisation angle and 
workability of the patent. He can 
have a second look at the patent say 
if it should be examined. The patent 
ifl published, it is open to the public 
to examine it. Even others can ap­
proach the patent office. Say they 
would like the patent to be examin­
ed. They have to deposit certain fees, 
Rs. 400 or Rs. 500 in our currency. 
That could be done. That will take 
away a lot of infructuous work in 
the patent office. At the same time 
the patentee will be safeguarded. 
Those who want to see the patent 
will have all the facility provided in 
the patent system. I can give you a 
list of the. countries in which it is in 
vogue, if you like.

MR. CHAIRMAN: About period, 
what is your opinion, with regard to 
drugs and other things?

DR. ATMA HAM: 10 year period Is 
given for drug and food and things of
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this type, and 14 for others. This is a 
matter of opinion; of statistics also. We 
have now fixed 14. One might fix 10 
lor something. One might fix 20 or 
something like that. . .

DR. SUSHILA NAYAR; Or less.
DR. ATMA RAM: It may be less 

also. This just becomes a matter of 
opinion. My own feeling is this. 10 
year period in fields in which there is 
very strong pressure of competition 
there is fairly high utilisation factor, 
I think, sould be good enough. But 
one might ask for more 12 years or 14 
years or 15 years or for others. I 
don’t hold any particular opinion in 
the matter. 10 year period should be 
enough, should encourage people to 
take steps quickly and expeditiously.

MR. CHAIRMAN: You 8aid auto­
matic licence or right will be nega­
tion of granting patents and I want 
to know whether you have got any­
thing to say about research activities 
because of the automatic license of 
right.

DR. ATMA RAM: What I feel is 
that there should be a machinery for 
negotiating, i.e. between the paten­
tee and the persons wanting to use 
it. There should be a machinery to 
help in this. We should make a 
provision that all such negotiation 
should be completed within a certain 
period. The Committee can fix any 
reasonable period so that negotiation 
is not endlessly prolonged. Another 
thing is this: Why should the patentee 
also get right of import? Patent is 
given for protection of knowledge. If 
along with that, the right of import 
is given, I think, that is where the 
difficulty has arisen.

DR. SUSHILA NAYAR: Before
they start production within the 
country the patentee may import; 
somebody else may import.

DR. ATMA RAM: Supposing we
do not have the import restriction, 
and supposing for the sake of argu­
ment, we do not have any import 
rules. Person can bring or import the

material—not necessarily that mate* 
rial—and there are drugs, compounds 
and other things which may be very 
much allied, may be slightly differ­
ent. What possibly comes in the way 
is that along with the patent there isv 
also confirmed a right to import. I 
thintk this should be looked into. If 
this is looked into I think many of 
the difficulties can be solved. That is 
what I feel.

' DR. SUSHILA NAYAR; The se­
cond point is this. A  number of scien­
tists from various organisations 
appeared before us. By and large 
they were of the opinion—I think 
practically everyone of them was of 
the opinion that to-day the Patents 
Law operates as an obstacle in their 
way and so they want a holiday from 
patent for 15 or 20 years so that they 
can develop all the various patents 
and the knowledge that is already 
there. They can experiment them 
and they can perhaps improve them 
in some ways. But today that is being < 
thwarted at every stage because of < 
the patent’s rights. They are now 
treading on someone’s toes. They are 
of the view that they can develop 
sufficiently well after ten or fifteen' 
years, when we may have by all 
means Patent Law. After so many 
years they* say they will be fairly on 
a strong footing. To-day that ad­
vantage is by and laTge with th* - 
other countries which have develop­
ed much more than we have. After

. we have developed sufficiently it 
would be all right to have Patents ' 
Law. To-day it is not all right and 
it is not in the interest of the coun­
try. What have you to say to this?

DR. ATMA RAM: I may be per­
mitted to have a slightly different 
view on this question; I won’t say 
that giving a patent as such stands 
in the way of scientific progress. I 
would not accept it. The, persons^ 
having the knowledge can say, “all 
right, we will also not disclose our 
knowledge”. I think that it will be a 
sott of a set-back to the advance of
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scientific knowledge. Therefore, we 
should make more concentrated 
efforts to advance our own know­
ledge, our own technology etc rather 
than to protect ourselves by this sort 
of patent a holiday. If we are pro­
tected, the tendency is to work on an 
invention Tather leisurely. I think 
the pressure of competition is one of 
the things which should be welcom­
ed.

DR. SUSHILA NAYAR: It sis in 
this pressure of competition that we 
have thought about the compulsory 
licensing of right to see that mono­
poly is not there.

MR. CHAIRMAN: Your question is 
about the abolition of the Patent Law.

DR. SUSHILA NAYAR: So far as 
this is concerned this is what I have 
understood him to say.

SHRI DAHYABHAI V. PATEL; 
But he has to file before the Patent 
Office the know-how to obtain a 
patent. That is in order to avoid 
making commercial use of that by 
any other person. But, if a person 
who files his application for a patent 
only for writing purposes, that is not 
covered I suppose.

DR. SUSHILA NAYAR: As a 
scientist will you say that the know­
ledge that is given or the informa­
tion that is given in the application 
for a patent is enough for anyone 
olse to copy? We went to a number 
of places and we were told that that 
was not enough. But something more 
was necessary. In a number of places 
it was said that when you pay royal­
ty, they should give up the know-how 
also. Obviously the know-how is not 
tfiven in that application. What would 
you comment on that?

DR. ATMA RAM: Madam, I would 
Hke to split this up in two parts if 
you will permit me to do so. The 
patent as it is provides—this is what 
I have seen; my knowledge of course 

limited—certain information. But 
the patent is not a complete recipe

to put that into use. it gives that 
there is a certain process and cer­
tain method to heat this, to filter this 
and to polish this or to mix this and 
so on and so forth. That information 
is an indication that a product or a 
process to be evolved in this manner 
while the know how gives the in­
formation that it can be done this way. 
That is how you will establish it, 
you will erect your machinery and 
you will do this that or the other. 
This knowledge is only to make a 
thing or a part of it in actual prac­
tice.

DR. SUSHILA NAYAR; In other 
words the knowledge that is given in 
the application is not complete but it 
is only a partial knowledge. Ipso 
facto it does not enable any persi 
to produce that.

DR. ATMA RAM: The patent has 
described the inventive part of a pro­
duct or a process. For instance I say 
that I filter this mixture or add these 
ingredients. Much will depend upon 
the operations in the factory that I 
want to establish. A patent will say 
that I filter this or I grind this or I 
heat this and so on. Whether I heat 
it in a stainless steel or in a vessel 
of a circular dimension, is slightly 
different.

MR. CHAIRMAN: To what extent 
it is going to disseminate the know** 
ledge for our own use.

DR. ATMA RAM: The patent does 
disclose some knowledge. Otherwise 
there is no need for a patent. And I 
don’t think that it is anybody thesiL 
that at a man with a patent may 
disclose all and everything about a 
know-how.

DR. SUSHILA NAYAR: All right. 
Now, with regard to royalty, there 
have been two viewpoints placed be­
fore us—one is that the ceiling of 4 
per cent that we have fixed is ne­
cessary. Otherwise they may ask for
10 or 12 or there may be cases when 
they may ask for 25 per cent, the
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Other viewpoint placed before us is 
that even in the last several years we 
haVe not given more than 2.55 per cent 
or 3 pfcr cfcnt ceiling. When you put 
a ceilihg, it has a tendency to be­
come a norm. So, instead of 
1 per cfint or 2 per cent every­
body fxiay be getting 4 per cent or 
nearabotlt 4 $er cent. It will be de­
trimental t6 the interest of others. And
ii may cause a psychological scare in 
the minds of the people coming from 
sbme Other countries. So if we are 
putting a ceiling for the patent, you 
may ask more or less. So, do you 
think that the ceiling of 4 per cent 
is quite justified or do you think that 
this is unnecessary, to fix a ceiling?

DR. ATMA RAM: In my view the 
ceiling that is put is good. But it 
might be used as a normal thing. A 
smaller percentage might be operative 
at present in many cases. Also there 
is a possibility that for some of the 
patents or processes that we have to 
bring for use in our country this might 
create a sort a psychological scare. 
So, my own view would be that we 
can postpone the question of a celling 
percentage. After all this 4 per cent 
albo has been derived after going 
through statistics which are available. 
Would it be possible to have a machi­
nery to fix this? Of course at present 
we have a licensing committee and a 
Foreign Investment Board in which 
some of these things could be discus­
sed. When we allow this royalty or 
that royalty, the examination of these 
things should be made more strict be­
cause at some places there might 
arise a situation when we might have 
to bring in a process and we might 
make an attempt to avoid this 4 per 
cent. The expenditure may continue 
to be incurred. That might only be on 
paper. Perhaps it may be a better 
idea not to lay down or fix a ceiling 
of 4 per cent, 5 per cent, 6 per cent or 
1 per cent. It is better that this is 
left free subject to acceptance. After 
all, we have the licensing and other 
committees wherein these things are 
brought. So, subject to the acceptance 
by this committee this can be done.

DR. SUSHILA NAYAR: Dr. Saheb. 
you have spoken about the Competi­
tion. You said that it would do good. 
But, in the given Circumstances, in 
India, we have got no developed indus­
try for drugs, particularly, in food 
processing and so on. Foreigners have 
got a better knowledge and having 
advanced too far, they are having a 
lot of patents here in India and we 
are coming in the picture. So, in this 
competition, don’t you think that we 
have a. very tertous and unequalled 
competition from which we all suffer? 
Don't you think that we are far be­
hind them?

DR. ATMA RAM: I should think
that if we bring in the question of 
licence of rights and also the controll­
ing of the import of patent rights— 
these are the two backgrounds—there 
should be no need for stopping the 
patents completely.

SHftI NAMBIAR: I suppose this
won't do any harm.

DR. ATMA RAM: As I said, we
must give thought to import rights of 
the person who takes patents. This 
should be looked into. The other 
point is about the system of giving 
right of licence. If these things are 
looked into. I don't think we will have 
any difficulty.

SHRI NAMBIAR: The industry also 
must be encouraged to produce the 
items in Itidia rather than to import 
them from abroad.

SHRI JUGAL MONDAL: Do you
think that the present Bill does not 
give you that much guarantee and so 
you would like to say that a little im­
provement is to be made therein?

DR. ATMA RAM: I very much
think go.

SHRI NAMBIAR: Another point is 
this. Some of the witnesses who came 
here said that in the current Patent
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1mw that we hate pesticides, germi- 
dtes etc. also have been included. 
Now we are deluding them from the 
operation of the Bill. The witoeises 
felt that pesticides, germicides etc. are 
a part of the chemical industry and so 
these are Very much necessary. With 
the return which We aJre anticipating 
they felt that these items also 
should be jinaluded. What is your 
opinion on this?

DR. SUSHILA NAYAR: They also
said that we are making too many 
revtrictions because we have excluded 
pesticides etc. from the definition of 
the drugs.

DR. ATMA RAM: 1 would again
come back to the same thing. We 
should make a provision that whate­
ver patent is taken for drugs, for 
pesticides etc., we should make a very 
clear provision in our Patent Bill that 
the moment a patent is taken there 
should be a time limit for its utilisa­
tion. If we allow the period of 10 or
15 years I think it will be too long a 
period. We should fix the time limit 
that if a patent is not used within such 
and such a period it automatically 
lapses.

DR. SUSHILA NAYAR: Would you 
say that if the patentee does not ex­
ploit a particular process that he has 
patented within a specific period of say 
three years or whatever may be the 
period, then that patent should auto­
matically be revoked or treated as 
lapsed?

DR. ATMA RAM: Yes, I said that.

SHRI NAMBIAR: It.becomes frivo­
lous if one comes forward with a licen­
ce of right etc. We should abrogate 
this suo motu.

DR. ATMA RAM: There should not 
be any exception in that.

SHRI NAMBIAR: That means we
must improve the Bill a little bit.

SHRI PITAMBER DAS: About the 
protection of scientific knowledge you 
said something. I would like to know

whether you advocate for that protec­
tion to the extent o f creating property 
rights in that invention or sa$r mono­
polistic rights in that?

DR. ATMA RAM I should like to 
make it clear that I do not advocate 
any protection to scientific knowledge 
as it is science. What protection does 
a patent give to an invention or a dis­
covery? There is a novelty and there 
is a prospect of its being put to use. 
I certainly am opposed to any mono­
polistic rights being given .

SHRI PITAMBER'DAS: The poten­
tiality for acquiring scientific know­
ledge is god given. Potentiality is 
there by birth, and the knowledge can 
only then be acquired. Do you belie­
ve in that?

DR. ATMA RAM: When a patentee 
has disclosed knowledge, after all 
this can be used by everybody who 
reads it. We can take advantage of 
it. I shall give you an instance. Sup­
pose somebody has patented a drug
I use this, I put this and I do this. 
This is after all knowledge. Every­
body is free, on the basis of that know­
ledge, to make further improvements. 
Now the person who has got a certain 
protection under the Patent Law also 
would like to see, with .this knowled­
ge, that further improvements are 
made in that. What I mean by that 
is that when the knowledge is disclo­
sed, it helps others to improve on that 
knowledge and advance further.

SHRI PITAMBER DAS: That is all 
right. I want to know whether that 
knowledge alone makes one fit to make 
further discovery or further inven­
tion. The potentiality for acquiring 
and making use of that knowledge is 
God given. For instance, you have a 
certain knowledge but I have no pote­
ntiality to improve upon or to acquire 
that knowledge. Potentiality for ac­
quiring knowledge is God given and
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as such the person who comes to ac­
quire that knowledge holds it as a 
trustee for the society. Do you believe 
jn that?.

DR. ATMA RAM: Yes, Sir. As far 
<is potentiality is concerned, 1 think 
that we are in the field of potentiality 
and not actuality.

SHRI PITAMBER DAS: I am talk­
ing about the potentiality for acqui­
ring that particular knowledge. I have 
got a potentiality for particular know­
ledge—not of Science but of Law. 
Here I am talking about the potentia­
lity for acquiring the knowledge on 
Science—necessary for the invention 
and discovery. Broadly speaking 
everybody has got some potentiality; 
even a thief has got it.

SHRI GAUDE MURAHARI: I
would like to have your views on this. 
Today, most of our patents are for 
manufactured goods. Therefore, this 
scientific knowledge is being patented. 
In my opinion nobody can patent a 
fundamental scientific knowledge. 
Fundamental research does go on in 
spite of patents and othur things, So, 
in the world of manufactured goods, 
as we stand to-day, is it not to our 
advantage not to have any Patent Law 
for a few years so that our entrepre­
neurs might develop whatever the 
knowledge or break-up of manufac­
tured goods that are already being 
done in other countries, and make an 
advance on them. To-day patent 
would stand as a kind of an impedi­
ment on our breaking into the sphere 
of manufactured goods. So, I would 
like to have your views on this whe­
ther you would not prefer the idea of 
having a complete holiday so far as 
Patents Law is concerned in this coun­
try for a period of say five or six or 
ten years so that within that period we 
can think of the Patent Law as we 
are contemplating now?

DR. ATMA RAM: If I have under­
stood you correctly, some patents have 
been taken by people of other coun­
tries. They keep them sealed. Only

the papers can say that such and such 
a patent is there. The only difference 
in the holiday is that that patent 
would not be taken in India. There 
can be a patent taken in Germany, 
England, America and other places. 
That will mean that that patent should 
not be taken in India. Therefore, to 
say that taking a patent in India will 
stand in the way of knowledge, this 
or that will not be very correct to say. 
What I have been saying is that we 
should better say that we grant this 
but we should insist that it should be 
utilised within a certain period. After 
all, we tire living in this world and 
there are different laws; we have our 
own relations and understandings— 
international or otherwise. We should 
rather insist that the patent, once it is 
taken, should be utilised within a cer­
tain period and if it is not put into 
use, it automatically lapses.

SHRI GAUDE MURAHARI: Then
what period would you suggest for 
that?

DR. ATMA RAM: It would be
difficult for me to suggest. I think 
this should be done according to the 
experience. After all some patents 
have been taken. I do not know exac­
tly how many of them have been 
taken.

DR. ATMA RAM: I understand
about a lakh. of patents have been 
taken so far. The earliest patents 
might have also lapsed. If a patent is 
not utilised within specified period it 
automatically lapses; it gives no fur­
ther rights.

: *rrr % ?
£ «rr %  
s ta t  % ?

*To v : s m  sn%ff 
% T if sfmz; srmrr srm Tt smfcr ^

S’ *rr *TT
% *T T  % f V T  Q c S
jfa? *r$r fi*ir i
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sft *T«¥* : wg*r t  wt*ff *>f 
m m  fr f c  *fr * ??  
wrff 5ftt*r ^ sitot ?>ft % i 
5w % ^  ir wrr *?r w  wrrcr £ ?

*to wT?m m  : f t *  »ft tih i fprr 
wt ’sn f^ ’ I w  *r T̂BTT TT fqT wrw
t  ? '

«ft <fl«W : ’SPT? WT 5n%ff
t t  f t z  *  ^  ?ft irnrc *mr
Kft W *O T  « R T  *n?er I ^f%5T S*T ^
’tt itpt 'iM i **Tnrr v r  I
*?r i

l f «  w rw  TW : ST*TT v tt  
Ir Vtf VTPIT T̂T̂ TT $ »ft fTFT 

w  sn%€ wrt ^  $■ § fart
(f I -̂filPT *T? t ^ tt %  m  

3T&T vr ^r? ?r *

SHRI C. C. DESAI: What should
be the life or term of the patent?

DR. ATMA RAM: Formerly it was 
16 years. In some cases it is proposed 
now to be 10 years. These are statis­
tical things. Some people may say 
that it should be more, and some others 
less.

SHRI C. C. DESAI: As the Direc­
tor-General of C.S.I.R., what is your 
view?

DR. ATMA RAM; I am expressing 
my views as Atma Ram and not as 
the Director General.

MR. CHAIRMAN: The point is
whether you agree to the proposal 
o f 10 years and 14 years, which is 
now made.

DR. ATMA RAM: My own feel­
ing is that shorter period will make 
the people more and more aware of 
using it as quickly as possible. 10 
years seems to be quite reasonable.

SHRI C. C. DESAI: With effect
from  what date?

DR. ATMA RAM: It should count
from the date of ceiling of patent. 
In our system it take several years 
for a final decision whether a patent 
should be given .

SHRI C. C. DESAI: When the
licence of right is given, a patent is 
entitled to a certain amount of 
royalty. The Bill provides the maxi­
mum ceiling Of 4%.

DR. ATMA RAM: When you put
a ceiling of 4%t the tendency might 
be that that becomes the normal. My 
own feeling is that this should be 
left either to the Licensing Com­
mittee or the investment Board.

SHRI C. C. DESAI: There is such 
a Committee in the Ministry.

DR. ATMA RAM: In my view,
it may be better not to fix it through 
a statute. You may have another 
Committee.

SHRI C. C. DESAI: How much
are you charging for your patents?

SHRI BALDEV SINGH; The 
maximum we have charged is 5£% 
and the minimum is 1%.

SHRI C. C. DESAI; Have you not 
charged 8% any time?

SHRI BALDEV SINGH: I don’t
think so.

MR. CHAIRMAN: This is after
deduction of all taxes.

SHRI BALDEV SINGH: Taxes
are not paid by the C.S.I.R. . . .

SHRI C. C. DESAI: The N.R.D.C.
utilises the discoveries and inventions 
made by the C.S.I. R. Are they not 
asking for 5%?

SHRI BALDEV SINGH: There
should be a rare case of 6%. 
Generally, we arfc between 2J% and 
3%.

SHRI C. C. DESAI: Have you
licenced any foreign party In respect 
of your patents?
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SHRI BALDEV SINGH: No. But,
recently, we have negotiated with 
an Indian party which has probably 
foreign holding.

DR. ATMA RAM: I think in one
case there is a negotiation going on 
with a foreign—party.

SHRI C. C. DESAI: What is the
period lor which you would like to 
as for royalty?

DR. ATMA RAM: It.should be
the life of the patent.

SHRI C. C. DESAI; Have you
asked for royalty opto 14 years also?

SHRl BALDEV SINGH: Yes.

*ft ffcrw : smr % %  mi-
rm | far ffaT *rrff^ i

f*r ^  R̂nT3> Sf ?nr st<>
tar fara% ^  $  s^tft
th t *ft f r  ^2? ^  f>rr ^rrffir i ^  
ft% % Tn?r Ir % Tm  % srrlm it 
3TOT <rijft 11 w  T«ft Krrr % aftH  
f t  TR 3TPT% Tt %^r 5fft ?

3To 5TCTITW: f t  %TVft
rm  sjpr Hr r n i fc f t f t  %zw t  * jw fw ; 
f t  sretft 11 T tf '•r^rt ?r|t | w  fr
TPT IJT *ft f t  I

*ft : q f  vp'ft ?to a r ^t Trq- 
«Tiff «fr i f̂t «ft i

Tfo HTc*n TT*T : f t  w f T  t  I

*ft werrsr: stpt % T fr f r  HTtfcHH 
t̂TTJT I  I

*T° Wf?m w  : *Tf Sfft TfT I
*rft w rfr  Tftr q f  i #  frft Tf?rr %
* *  Tt £ i
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^  f w  WT q ft 'R  TT 
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= ^ r  f c r r  srnr i ^  It  f T  w t t  T t  i 
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^  ft  Tf*TT W ff t  I
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*to m m  t w  : *nr strra1 n? t;
ft: *TCT f%tft ^  «ft ^ T  % %*T
?ff irnr fft 3»t vr w r  p r r
^rrfsft i
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MR. CHAIRMAN: At present you
have no ceiling. They pay only 1 
per cent.

JTO «n»n TW : jpr T?T % »ft ?
?fr 5jtkt %nm t  i

MR. CHAIRMAN: Now it is open.
But they don’t pay more.

SHRI DAHYABHAI PATEL: To
keep open is better. When you have 
the ceiling, the tendency is to go up.
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DR. SUSHILA NAYAR: We have
taken certain right to produce cer­
tain drugs for charitable purposes. 
That includes import of drugs. This 
is being done in England and 
America. But there is a hue and 
cry against the policy of the Govt, 
in India. Will you comment on that?

DR. ATMA RAM: There are cer­
tain special circumstances, there is 
some emergency or so. I do not 
think there should be any difficulty 
for taking recourse to in emergency, 
for instance. Government takes 
powers. So, I do not think, there 
should be any bar to that.

DR. SUSHILA NAYAR: In Britain 
they import from Italy for the 
National Health Service. Drug from 
Italy would be cheaper than in 
Britain. They can do it. We in 
India cannot do it. We are bound 
by patent law.

DR. ATMA RAM: In Britain also
they have patent law.

DR. SUSHILA NAYAR: They have 
made a loophole for themselves. We 
could not do it.

DR. ATMA RAM: We can make
it bigger.

MR. CHAIRMAN: They want
compensation to be paid.

DR. SUSHILA NAYAR: They
should be given full compensation.

MR. CHAIRMAN: The extent of
compensation should be determined 
by the Government. It may be 9ome 
token. The moment we give right to 
the Government to fix a token, I 
might fix it very negligent; very 
very small, just a token.

DR. SUSHILA NAYAR: When
there are disputes, we have prtrvided 
for appeal to the High Court. Nobody 
cotild interfere with the process of 
Judiciary. It is a very long-drawn 
out process. Secondly, some of the

scientists have told us that when­
ever they try to explain these things 
in the court, the judge says that he 
does not understand as to what they 
are talking. So, they suggested that 
it would be better if there is a tri­
bunal assisted by someone who 
understands scientific language. 
Others say how can we do away 
with the jurisdiction of the Court.  ̂
That is the right of everybody to go 
to a high court or to the supreme 
court. Would you comment on that?

DR. ATMA RAM: I think there
is a case for having a scientist as 
a judge of the court.

DR. SUSHILA NAYAR: So the
idea of having a tribunal appeals 
to you.

DR. ATMA RAM: I personally do
not have much Qf the experience to 
appear before a high court or a 
tribunal. But I would say that any 
process or any machinery which can 
lead to an expeditious disposal of 
the cases my listening to both the 
parties and coming to a decision 
quickly should be provided for. If 
the high court can do It it is good. 
At present the Controller does it. 
He listens to the appeal. After that 
perhaps the Government appoints a 
Committee which finally listens to 
the appeal.

DR. SUSHILA NAYAR: But there
is no provision for a tribunal.

DR. ATMA RAM: Government
has the authority to listen to appeal

DR. SUSHILA NAYAR: But the
appeal lies with the Central Govern­
ment at present.

DR. ATMA RAM: But the Central
Government can appoint a Com­
mittee or whatever they like.

DR. JUGAL MONDAL: You just
now said that we must give royalty 
to the patentee. The Government 
should have the power to import 
medidnes whenever they think it
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necessary. You said that they can 
do so in case of an emergency. Do 
you think that by paying the royalty 
the import price would be much 
cheaper than the manufactured price 
here?

I am of opinion that the Govern­
ment might be tempted in doing this 
whereby the actual producer will 
suffer or the growth of the Indian 
pharmaceutical industry will suffer. 
For instance caffeine does not re­
quire to be imported in case of emer­
gency. Still a lot of synthetic 
caffeine was imported whereby the 
genuine caffeine manufacturing con­
cerns had to be stopped for years 
together.

DR. ATMA RAM: These will
come under tariff protection—what 
is the price at which a certain 
material is being imported and at 
what price it is being produced here.

DR. JUGAL MONDAL: As re­
gards the international price for any 
drug if you compare t>ur price with 
any oth* v country, it is much higher 
even alter paying relief to the 
patentee. It will be definitely 
cheaper if the Government is given 
an open hand to import as and when 
they like. Don’t you think that the 
growth of the Indian industry will 
suffer?

DR. ATMA RAM: We should stop 
import of anything for which there 
is already production in the country.
I think that a better thing would be 
to determine the reasonable cost of 
a certain product that is being pro­
duced ijk the country which you wish 
to impoit.

DR. JUGAL MONDAL: Suppose 
that is produced here but still it is 
imported.

DR. ATMA RAM: That would be
a different question altogether. If 
it Is a question of importing a 
product which is already being pro­
duced in this country then it will be 
a question of giving protection.

DR. SUSHILA NAYAR: That has 
happened After the devaluation when 
some liberalisation of imports was 
done. That came as a temporary 
phase.

MR. CHAIRMAN: Thank you Dr
Atma Ram. We are very grateful to 
you for your evidence and we hope 
that the Committee would be bene­
fited by your evidence and we shall 
see that due care is taken of this.

(The witnesses withdraw)
(The Committee then adjourned).

(The Committee re-assembled after 
lunch.)

II
Dr. S. L. M ukerjee, Director, Sara- 

bhai Research Centre, Baroda.
(The witness was called in and he 

took his seat)
MR. CHAIRMAN; Mr. Mukherjee. 

we would very much like to have 
your views on the Patent Bill. We 
have just now received some sort of 
a memorandum from you. I hope 
that before you answer to our ques­
tions you will please give us a brief 
resume of what you want to say and 
also introduce yourself.

Please note that whatever evidence 
you give here is liable to be made 
public.

SHRI S. L. MUKHERJEE: Mr.
Chairman, hon Members of the Com­
mittee. I am extremely grateful to 
you in giving me this opportunity to 
appear before you in person to clarify 
any issues that may have arisen o u t 
of the memorandum that I have sub­
mitted to you. It is not my intention 
to waste your time to go through the 
memorandum all over again but I 
will take certain salient features 
You may have kindly noticed that I 
have reviewed the Patents Bill from 
the angle of an inventor vis-a-vis an 
investor.

MR. CHAIRMAN: Please give u» 
a small introduction of what you 
want to say.

SHRI S. L. MUKHERJEE: I have
given it in my memorandum. I have 
come here In my personal capacity.
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I am an M.Sc. of Calcutta Univer­
sity, Ph.D of London university and 
a Fellow of the Institution of 
Chemists (India). I am a Govern­
ment nominated member of Indian 
Pharmacopoeia Sub Committee on 
pharmaceutical chemistry section and 
a panel member of Technical Com­
mittee, CDC 4 on Fine Chemicals of 
Indian standards institution. I have 
carried out extensive research in­
vestigations in basic and applied 
sciences, particularly in pharmaceu­
tical and microbiological chemistry, 
both in India and abroad and part of 
my scientific work has been the sub­
ject matter of text-book references.
I have been intimately connected 
with pharmaceutical industries in 
India for more than 25 years. I was 
a Director of M|s Albert David Ltd., 
Calcutta, in charge of research and 
production for 18 years and for the 
last 10 years I am serving M|s Sara- 
bhai Chemicals as Director of Re­
search and Development.

I am a co-patentee with Albert 
David Lt., of about 24 Indian patents, 
which deal with development of new 
process or process improvements of 
some important drugs like ‘Entero- 
vioform’ (Anti-amoebic), I.N.H., 
PAS, Thiosemicarbazene (Antitu- 
bercular), Lignocaine (Local anaes­
thetic), phenyl butazone (anti­
rheumatic), Camequin (antimalarial), 
Telbutamide, chloropropamide, DBI 
(oral antidiabetic) etc. and also one 
of the true inventers of over 40 
patents assigned to K. P. P. Ltd., 
dealing with process or process im­
provements of pharmaceuticals, 

chemicals and potential new drugs* 
I am also an author of about 50 
scientific papers published in India 
and abroad. I am making this sub­
mission in deference to the wishes 
of some members who visited Baroda 
two months ago. I am making this 
submission in my private capacity.

This is the background which I 
have given in my memorandum. As
I was telling, you, I have reviewed 
•this Patent Bill from the angle of 
:an inventor particularly an Indian

inventor vis-a-vis an Indian investor. 
You all have seen many of. the 
pharmaceutical operations in India 
and I think you will share my view 
when I say that the Indian pharma­
ceutical industry to-day has come to 
a stage where very generous spend­
ing in research by investors and a 
true, devoted, sustained and continu­
ed research activity is necessary to 
lift the present state of the pharma­
ceutical industry, from the second 
position to the primary position sa 
that it can take its rightful place in 
line with other international pharma­
ceutical firms.

We, Indian scientists, have too: 
much to do in India. We have very 
vast resources of natural products, 
Indian medicinal plants on the one 
side and we have sufficient expertise 
who could undertake synthetic drug 
projects. These two basic factors we 
have to-day with us. What we need 
to-day is the creation of a very strong 
research-base within the industry. I 
specially emphasize that this research 
base should be within the industry. 
If such research base is created, if 
all the pharmaceutical entrepreneurs 
are providing money fpr creation, of 
such research to us, we, the Indian 
scientists, feel sure we will be able 
to play our rightful role in that. I 
am rather constrained to remark 
that the present Bill is not likely to 
induce either the Indian or the 
foreign entrepreneur to invest in our 
own pharmaceutical research in 
India. On a reading of the Bill any 
one interested in pharmaceutical re­
search would find that a rather step­
motherly and a very ynsympathetic’ 
attitude has been shown towards 
pharmaceutical patents in particular. 
By imposing very serious restrictions 
on pharmaceutical patents, the terms 
of the patents have been shortened. 
Automatic endorsement of licence of 
right is given. Compulsory licence 
is granted. I shall deal with this a 
little later. These are the restrictive 
measures which are imposed. I am 
not aware as to what are the consi­
derations the framers of the Bill 
took into account for imposing the
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severe restrictions. I am of the 
opinion that if you all have noticed 
any malpractice within the pharma­
ceutical industry, I submit, Sir, that 
measures to cure this would be by 
'Other legislative measure t)r the Gov­
ernment control but not by sub­
stantially weakening of the patent. 
As a scientist engaged in pharma­
ceutical research, I feel if there is 
any case where you should show 
some sympathetic consideration it is 
the pharmaceutical drug discovery 
where you should show such things 
and not to other chemicals because 
research leading to the discovery of 
new drugs Is not only capital inten­
sive, speculative and very long time 
consuming process but is also asso­
ciated with risk and responsibility on 
the part of the drug discoverer to 
ensure that no public health hazard 
is committed by putting a drug in 
the market. Please take a long term 
objective. Please make a very posi­
tive approach to the Bill and do not 
start with a bias so that the pharma­
ceutical industry may grow in its 
full and complete aspects, so that 
the investor and the inventor can 
play their rightful role.

The point that I want to make is 
that unless at this stage—take off 
stage —the pharmaceutical industry, 
you do not adequately protect and 
safeguard with patents, I am afraid 
there will be no money forthcoming 
for pharmaceutical research and we 
shall be in the same stage as we are 
today, depending entirely on foreign 
sources, to give us a new drug, to give 
us a sophisticated process. I am not 
an expert on the patent law, neither 
do I possess any expertise in running 
our pharmaceutical business. I am 
essentially a scientist and I shall be 
happy to answer any questions that 
you may ask in relation to the re­
search and the growth of the phar­
maceutical industry.

Before I conclude, I shall very 
broadly take up a few of the clauses 
that, in my opinion, require very 
serious consideration at your hands 
1006 (E) LS—33

and, if I may be permitted to say 
so, rather revision.

The clause that I am particularly 
bringing to your notice is the term of 
the patent. You have seen some of 
the research laboratories doing the 
new drug discoveries and I have indi­
cated in my memorandum on page 8 
the various steps that go in the dis­
covery of a new drug. These are the
11 steps. There is no short-cut. If 
anyone has to introduce a new drug, 
he siuuld go through these rigours 
steps.

Between Rs. 2 to 5 crores has been 
the estimate of expenditure for dis­
covering and developing a new drug 
and it takes anywhere between 5-6 
years—sometimes even more—to 
develop a new drug from its prelimi­
nary stage of synthesis to the final 
stage of marketability, the stages 
being— (1) Chemical synthesis of a 
large number of probe compounds of 
different chemical structures ; (2) 
Elaborate pharmacological screening 
to obtain preliminary data of their 
areas of activities; (3) Once pharma­
cological activity is spotted, large 
number of related compounds are 
synthesised to find out the most 
effective compound in the series; (4) 
detailed acute sub-acute and chronic 
toxicity and teratogenic tests on 
various types of animal species to 
determine therapeutic index and 
safety factors; (5) Matabolism and 
biochemical studies to obtain data on 
the mode of action of the drug, its 
degradation products and also evolv 
ing procedures for estimation of drug 
in blood, serum, biological tissues, 
urine and faeces, etc; (6) Laboratory 
production to find out economical 
process of preparation and product 
evaluation; (7) Development work 
and pilot plant production to study 
commercial feasibility and to make 
sufficient quantities of drugs for 
clinical evaluation, drawing out 
analytical specifications of final pro* 
duct and raw materials required for 
production; (8) Extensive clinical 
trials in human to determine dosage



-schedules, efficacy, safety margin, 
untoward reaction, if any, and finally 
to obtain necessary data for registra­
tion under Drugs Act, (9) Formula­
tion study to find out the best way 
of presentation of the drug and 
stability data; (10) Setting up of 
actual large-scale production facilities 
for manufacture; and (11) Sales pro* 
motion, technical literature compila­
tion and marketing.

I can very definitely say that these 
steps will take not less than five-six 
years. Five or six years go away 
and only four or five years are left 
for recovering the research invest­
ment. I do not think any investor 
will willingly spend on research. This 
is the point which I would very 
much like you to take into 
consideration.

Secondly, the new Patent Bill does 
not provide for any time-limit for 
acceptance of a patent by the Con­
troller as provided in sub-section 2 
of section (10)—“A period of 24 
months from the date of application’*. 
It is desirable that some time limit 
should be fixed for acceptance as 
otherwise undue delay may occur. In 
view of the contemplated drastic re­
duction of the terms of patents, 
particularly for drugs patents, fixing 
a time limit is considered very 
essential.

Search for anticipation by previous 
publication is limited in the existing 
Act to literature as available in 
India. Sub-clause (2) of Clause 13 
of the Patents Bill, 1967, contemp­
lates also search for anticipation not 
only in publications as available in 
India but also as available elsewhere 
in any document. This is, no doubt, 
a move in the right direction, but 
unless the number of examiners in 
the patent office are cnosiderably 
increased and the patent office is 
equipped with better library facili­
ties, undue delay is likely to happen 
in case of acceptance of the patent 
Necessary directions may be given to 
remedy the situation.

It has been pointed out sometimes 
that due to quick obsolescence of 
drugs what is the use of jfiving a 
longer time. I totally disagree on 
this point because if you kindly see 
the drugs I have enumerated in my 
memorandum, you will find that the 
drugs that we use today are more 
than 16jl7 years old and I would 
like to know from someone, a dozens 
very important drugs which have 
gone into obsolescence is five years or 
so. I could not find out of any im­
portant drugs, in this plea of 
obsolescence, I could not find any 
justification. Are you contemplating. 
Sir, about 10 years from the com­
plete specification? In this connection 
I would like to make an amendment 
to my Memorandum. 1 have made a 
typographical error on page 12, Para 3 
Clause 53—filing of the application. 
It should read ‘from the date of 
filing of the complete specification as 
it is contemplated for chemicals, I 
had, clearly indicated as is contemp­
lated for chemicals. So, my submis­
sion in this respect, Sir, is that you 
kindly make no differentiation 
between Chemical Patent and Phar­
maceutical Patent and it should be 
at le‘ast 14 years from the filing of 
the complete specification. If you 
make a distinction, you isolate 
pharmaceuticals separately and you 
restrict others for doing research also 
in that direction. The second point 
I would like to make is clause 87— 
endorsement .of automatic licensing 
right. It is very difficult to conceive 
how a patent could be endorsed as an 
automatic licence of right. It goes 
against the philosophy and concept of 
patent. What is patent? I need not 
elaborate but I disclose certain in­
vention fully and completely to you 
and you give me certain exclusive 
period of working. This is patent. 
You to-day say that as soon as my 
patent is sealed, It is everybody’s 
property. Where is the concept of 
patent? Why do you give a patent? 
If you say that I have given the 
patent, I demand that you give me a 
right for exclusive working for what­
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ever minimum time possible. So, this 
automatic endorsement of -licence ot 
right is wholly against, totally 
against the concept of granting of the 
Patent. In this connection I will also 
point out in as simple way as I 
possibly can is this. I being a patent 
holder, I having invested my money 
in doing research, you equate me to 
the same position as one who have 
not done any research and you only 
give m© certain minimum royalty. 
Apart from royalty to scientists, some­
thing else is necessary.

DR. SUSHILA NAYAR: We want 
to know ‘something else', because the 
whole emphasis is on money.

SHRI MUKHERJEE: If this is the 
case, I would naturally ask myself 
why shall I invest in Pharmaceuticals, 
if it is going to be everybody’s 
property. If I invest 2 crores of rupees 
to discover the new drug and if it 
becomes automatically workable 
proposition to somebody, why should 
I invest, in pharmaceuticals. I better 
close my pharmaceutical research 
and start chemical or other research. 
As an investor the question come up. 
I have to invest two crores of rupees. 
I have to ask, would you do under 
this clause. At least I would not do 
this because it takes away my right 
as soon as I file a patent. What I 
have suggested that this is going to 
definitely deter pharmaceutical re­
search in India.

Compulsory licensing provision is 
there which is not working satis­
factorily. My submission to that is 
as far as I have seen this, studied 
this, pretty long time is required for 
granting of a compulsory licence. I 
find lot of time i*s lost—5 or 6 years. 
You set the time limit i.e. to 2 years 
asking for granting compulsory licence 
—yes or no must be there within the 
time-limit. If you do this it remiediee. 
You need not have this automatic 
endorsement.

Another “licence ol right1' position 
is that Government should, after 
certain period, come and can ask to t  
it. If these are not satisfactory my 
submission to you, is that, give the, 
patentee after grant of a patent some 
minimum period like five years.  ̂
have suggested that if the patentee is 
given' 5 years time to work his inven­
tion to recover some amount of 
money, then let the patent be auto­
matically endorsed as “Licence of 
right. I think that is my suggestion.
I have given on page 14.

No application is necessary after 
five years. As you might have envi­
saged in this clause now, nobody 
should bother. If you give a patent, 
give an exclusive period of 5 years to 
work his invention. If he does not 
work, provision of compulsory 
licence should ccyme in. If he is 
working, give him a chance to 
recover.

Second thing I want to stress is 
that 1 being a patentee, I being a 
discoverer of drugs, I having spent 
two crores of rupees or one crore of 
rupees, you want to put him in a 
disadvantage than somebody, who 
has not spent anything. I have 
spent. I have to sell my product as 
a patentee, as an investor at a 
higher price than him. This is the 
situation. I do not know how could a 
patentee, having discovered a drug, 
having spent money would be 
decidedly at a disadvantageous 
position than anyone who has not 
spent anything. He pays me 4 per 
cent royalty. For a small investor 
this is very bad. Of course I quite 
agree with you that a small inventor 
cannot discover any drug but he 
certainly can make a lot of processing 
improvement in pharmaceutical*. As 
a small inventor, he exercises his 
knowledge and works on that. He 
gets satisfaction by working on 
that invention. I am looking into the 
aspects of a small mushroom 
inventor. This clause only enables a 
multi-millionaire to give him a kick
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and takes it away from him and 
make use of it.

DR. SUSHILA NAYAR: But you
are already in the hands of a multi­
millionaire. And all patents are 
worked by him and not by you.

SHRI MUKHERJEE: I am doing
that today. I do not know what a 
scientist would be doing some ten 
years hence.

DR. SUSHILA NAYAR: Scientists
are not working their own inven­
tions but same multi-millionaire 
does them.

SHRI MUKHERJEE: It may be so. 
The whole idea is like this. I am an 
Indian, you are an Indian and every­
body here is Indian. Unless the 
inventive spirit is inculcated in the 
life of everybody, India will never 
be in good shape for any time to 
come. The spirit of invention must 
be from the life of a man. He must 
be of enquiring mind. Unless that 
spirit is inculcated, I am doubtful 
about the future outcome of India. 1 
would not say anything about that. 
If this becomes a corollary to a ques­
tion I do not want to go into this. 
But my submission is this. Please 
take away the provision of automatic 
endorsement of the licence of right 
and give the patentee some period 
whichever you feel reasonable to re­
cover his expenses partly if not 
wholly. Don’t put him at a dis­
advantageous position by virute of 
his invention.

DR. SUSHILA NAYAR: Every
drug that is invented went to a multi­
millionaire who makes 20 times more 
profits which any drug industry 
would have made. So what are you 
talking of partial recovery of ex­
penses—everyone of them is working 
for earning a lot of money.

SHRI MUKHERJEE: I think you 
have not understood me or I have 
not made myself clear to you. If 
an invention is worked successfully

for a certain period the inventor 
would be able to recover whatever 
amount he has invested. The multi­
millionaire also *may be able to 
recover his investment from the 
invention that I have made for him. 
My submission is this—give him a 
chance to partly recover his invest­
ment by giving a few years of ex­
clusive working.

MR. CHAIRMAN: He has answered 
your question Dr. Nayar.

DR. SUSHILA NAYAR: We have 
received your note and you have 
said all these things therein.

SHRI DAHYABHAI V. PATEL: 
There is a method of asking ques­
tions. The questions may be asked 
But he should not be interrupted 
like this. Otherwise his thoughts 
•may be broken.

SHRI MUKHERJEE: I have said 
this with youl- permission.

MR. CHAIRMAN: Please go on.

SHRI MUKHERJEE: I have al­
ready dealt with automatic endorse­
ment on the licence of right. The 
other point is about a ceiling of 
royalty on pharmaceutical patents. My 
submission about this is this. This 
will cause a psychological barrier for 
investment by the pharmaceutical 
industry on research. I have been 
very intimately connected with the 
commercial Arms who have been 
investing money on research. Research 
job is done by a scientist. His job is 
to get the investor interested in 
expending money. In the national 
laboratories and other Government 
laboratories money is spent on 
research irrespective of whether or 
not it is recovered. We have to 
recover the money spent on any com­
mercial research. It is a very prag­
matic approach. If somebody spends 
crores of rupees he has to recover that 
money. For that I must work out a 
formula—It is a different matter 
whether it is right or wrong. I may 
go wrong. But the basis is correct.
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If you start with a fixed basis you 
give him a little shock to say why 
should he be paid only 4 per cent. If 
you leave it open; it is well and good.
I personally find that this royalty is 
more or less 4 or 5 or 6 per cent or 
some thing like that. It will auto­
matically take its shape. If you 
leave it free, the parties are satisfied 
that there is no restriction. They will 
willingly submit to the restriction. 
That is my contention. To-day what 
we need in India is research. I am 
very sorry to say that there is no 
research in India—there is no pharma­
ceutical research worth the name. In 
America a lot of money is spent on 
research. If you want to encourage 
indigenous research by the commer­
cial men, something must be done. To­
day you give a very good relief on 
the whole capital investment. That is 
you give tax free relief for research.

SHRI NAMBIAR: You have got
patents protection already. Why is it 
that we could not do all these years 
anything worth the name? How many 
hundred years more we shall have to 
wait for our country to develop. You 
please enlighten us on this point.

SHRI MUKHERJEE: I am prepare
to face any question. What we have 
done is this. If you read my preamble 
you will find that I have prescribed, 
how the foundation of the Pharma­
ceutical Industry in India is laid. We 
have started with a borrowed tech­
nology. Then we started developing 
that technology very quickly.

DR. SUSHILA NAYAR: There
were other reasons also. The absence 
of patent protection or adequate 
return or the facilities that you are 
asking for were all there all these 
years. Yet no Indian had come for­
ward to do that.

SHRI MUKHERJEE: Please bear
with me for a while. I have done 
many things in our laboratory and so 
many researches have been established 
not for the new drug discoveries but 
for the developement of processes 
formulation development. I have al­

ready described as to what are the 
requirements of new drugs that have 
been discovered. On these at least 
Rs. 70 to 80 lakhs of capital must 
have to be invested. I have also said 
that with the minimum operations of 
the drug discovery, our requirement 
is about Rs. 40 lakhs annually. This 
is the recurring expenditure that Is 
incurred. You have also visited my 
laboratory. You would have found 
that a small beginning had been made. 
I have calculated that with the sales 
of over Rs. 10 crores it is only posi- 
ble to go into Drug research by 
pharmaceutical industry. Some have 
tried to reach this Rs. 10 crores level 
and I think that within the next ten 
years if you give them sufficient en­
couragement, they will do it. Please 
therefore give them the maximum 
encouragement. Don’t take away 
everything by your hands imme­
diately. Give them time and wait for 
ten years.

DR. SUSHILA NAYAR: Should
we keep this Bill in a cold-storage for 
ten years?

SHRI MUKHERJEE: That is not
the point.

SHRI C. C. DESAI: Keeping the
Bill in a cold-storage would mean dis­
couragement also.

SHRI MUKHERJEE: I would very 
much like to suggest that you give a 
chance to the present Act for ten years 
at least. *

DR. SUSHILA NAYAR: He wants
a chance not to have any amendments 
to the Aclj for another ten years. He 
wants us to keep the present' Act as 
it is for another ten years.

SHRI MUKHERJEE: That was
because you wanted me to say so I 
did it.

DR. SUSHILA NAYAR: Shall we
keep this Bill in cold-storage? And 
would you like the present Act to be 
continued?

SHRI MUKHERJEE: Another
point which I have Just for­m



gotten to emphasise is the im­
pact shortening the term o f the 
patent on price. To me it appears that 
it is a simple mathematics. I do not 
know whether you have overlooked a 
simple mathematics in curtailing the 
period. Shortening the period to 10 
years from complete specification 
tantamounts to 4 or 5 years effective 
working of the patent whereas under 
the present exist. Act 10 years of the 
effective working life of the patent to 
me it is a simple mathematics. Under 
the shortened period you have to pay 
nearly double for any new drug dis­
covered, Without cutting the period 
say for any drug you have set a price 
of X, I recover cost by price and 
within 10 years, within 5 years I 
have to make it 2X. I must say I am 
not holding brief for anybody. 1 iiave 
in my memorandum said that I come 
here as a private person interested in 
seeing and in at least pointing out 
what are my difficulties in getting 
Indian financiers involved in pharma­
ceutical research. If this is done I see 
no hope for this country so far as 
drugs researches are concerned. 48 is 
a clause where you do not pay any­
thing for Government purpose. It 
appears that Government must make 
use of it. I am absolutely clear cut 
on this that there is need that the 
Government should use a patent but 
the country should provide a certain 
amount of royalty whatever you feel.
I have suggested the maximum ceil­
ing of royalty as under 88(5). You 
clearly define these are the things 
where the Government use 48. If you 
clearly define like war, emergency, 
epidemic, flood havoc no confusion 
will occur when these are clear-cut 
and defined and, as another example,
I am telling you this. Suppose I am 
an electronic engineer. In this elec­
tronic field a small inventor can srive 
a substantial help to the Government. 
When supposing I find a small equip­
ment which alters the course of the 
projectile to a different direction that 
is possible in a small new gadget 
where does he stand. I say unless this 
inventive spirit is inculcated from the 
school boys to the college boys this 
country is* in trouble. Take away
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from the small man who has invent­
ed for the Government, something 
useful to the Government. You won’t 
give him any money. 48 does not 
provide for that.

MR. CHAIRMAN: There should be 
a provision for some payment.

SHRI MUKHERJEE: There
should be some provision. Nobody 
should object to it. Then revocation of 
patents—clause 89—by the Controller 
for non-working. On the one hand 
you make it automatic endorsement of 
licence of right. That means that when
I am granted a patent you are making 
it automatic endorsement of right. I 
can ask. I can demand, *You give me 
licence on that very day\ when your 
patent is granted. You may give me 
the licence immediately or may post­
pone it for two months but you have - 
to give me the licence and then within 
two years you revoke the original 
patent. 2 years ig not enough for the 
patentee to work under the existing 
conditions in India. For the Chemicals 
patent it should be at least 5 years 
after the licence has been given.

MR. CHAIRMAN: 5 years you do
not work your patent.

SHRI S. L. MUKHERJEE: After
three years you apply compulsory 
licence.

SHRI NAMBIAR: Compulsory
licence comes when you do not work. 
Suppose I take a patent. I do not 
work it. I prevent you, such an emi­
nent man from doing it. So the Gov­
ernment steps ift.

SHRI S. L. MUKHERJEE: Certain
conditions have been given for com­
pulsory licence. It does not work, I 
take recourse to it and I demand that, 
the licence be granted. I very much 
suggest that you fix a time limit. To­
day’s failure of compulsory licence 
working is due to the fact that it 
takes 5 years or 6 years. I have given 
it a thought. It will work much better 
than to put in pressure' and undue 
pressure on a pharmaceutical research 
worker and pharmaceutical research 
Investor. My personal submission is



2 years is absolutely insufficient. Even 
if I have the honest desire to start 
Vitamin C production, it takes 5 years 
with a borrowed technology, a tech­
nology which we have borrowed from 
Germany. It takes 5 years or 6 years 
to establish a factory. I am fully 
aware that a bias has been created. I 
am also fully aware that Indian 
scientists are not going to take it so 
bluntly.

I)R. SUSHILA NAYAR: Have you
met any Indian scientist? We have 
havt scientist after scientist come to 
tell us that patents at present are an 
obstacle in the way of development 
of pharmaceutical industry.

SHRI S. L. MUKHERJEE: My feel­
ing is that they do not want to work. 
Who can say this? Either a very 
small research man who does not have 
the depth and conviction of drug 
research. The other is who does not 
want to invest money. An investor 
also can say ‘I do not want to do any 
research*. Today every one says *1 
will buy the technology. I shall not 
invest in research. When I can buy 
the technology, why do you want me 
to invest.’. Indian scientists will be 
perpetually under this handicap. 
Under Clause 89, 2 years is quite in­
sufficient to start manufacturing opera­
tions after the grant of patent. I 
have suggested 5 years. I have not 
been able to understand clause 93(3) 
(b). i would like to be enlightened on 
this clause. If anyone can have the 
tonptilm y Ucence, the Control! 
cpn tfi'ra. TPy r-*ht without
assigning any reason and make my 
patent invalidated. I have suggest - 
ted that the work ‘not’ should be 
put before to read “shall not. opera- 
ter” . I think there is some typogra­
phical error. I don’t know what it 
is, but it seems to be an absolutely 
impossible situation that by virute of 
granting compulsory licence, I Jose 
the right over my patent.

Dr . VEDARAMAN: We have taken 
this provision from the existing U.K. 
law.

SHRI MUKHERJEE: I am aware
of the United Kingdom provision of 
this nature. There is some missing 
link here. You please kindly 
look into this. There are certain 
conditions precedent for operation of 
that. Kindly take cognisance of this 
and try to rectify this.

Under Clause 2(1) (1) (iv), you 
have included under medicine or 
drug all chemical substances or inter­
mediates that can be used for mak­
ing of the drugs. My submission 
is that it is wholly impracticable. 
It is impossible to differentiate that 
whether a compound which I make 
is a chemical substance only and not 
for manufacturing any drugs. For 
example, Hydrazine could be used for 
making the anti-tubarculair drug 
and it is also a rocket fuel and a 
blowing agent.

MR. CHAIRMAN: You mean to say 
that it will create confusion if dis­
tinction is made between chemical 
substanfce and drug substance. It 
will create administrative difficulty 
also.

SHRI MUKHERJEE: You cannot
make any distinction between the 
two. Today’s chemical substance 
can become tomorrow’s drug subs­
tance. This clause has to be deleted. 
Today you have given me 16 years  ̂
for a chemical and tomorrow, you 
will take it away and give me 10 
years, because it can be used in 
drugs.

SHRI NAMBIAR: When new
elements are coming, you will have 
to do this. Elements you grant 16 
years and the drugs 10 years.

MR. CHAIRMAN; He says thaTiT 
will create administrative difficul­
ty.

SHRI NAMBIAR: Dr. Mukherjee.
is an eminent person. Some of us are 
laymen. We don’t know much about 
the drugs, etc. I would like to put 
one or two questions.
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SHRI MUKHERJEE; With respect 

to drug prices and ottttr things, 1 
am to totally incompetent to answer.

SHRI NAMBIAR: You said that we 
have not done much in the field of basic 
research in this country and this is 
being dealt with by the foreigners 
because they are advanceed. But 
ever since our Independence, during 
the last 20 years or so, we are having 
this patent protection already. Then, 
why is it that our basic research did 
not flourish?

SHRI MUKHERJEE: I fully
appreciate your remarks, Sir. But 
I have something to say in this 
matter. If you have read first part of 
my papers, you will find that in the 
pharmaceutical industry during the 
last decade and a half, we have taken 
the shortest course of action that is 
open to us for the development of this 
industry. The shortest course is 
borrowing somebody’s technology. 
Now, when we have come to a level 
I have said that pharmaceutical 
industry today is coming to a stage 
when research consciousness is there 
something has got to be done. It 
should have been done before. Per­
haps five years hence there will be 
research in the pharmaceutical indus­
try, which is likely to give impetus 
to the pharmaceutical industry. Some 
people are now selling 18 crores, 17 
crores or 16 crores. Without that 
amount of sale, the conception of 
basic research is impossible.

SHRI NAMBIAR: That is exact­
ly, as you said, five years hence some 
momentum will come.

DR. MUKHERJEE: There are two 
ways in pharmaceutical industry. 
There are two ways of economic 
development: one, short-term and
another long-term. Research comes 
in between, for long term develop­
ment.

SHRI NAMBIAR: May I know
what is the annual turn-out of Sara- 
bhai Chemical industry vis-a-vis 
drugs, and the money spent on re­
search?

DR. MUKHERJEE: I do not know 
exactly. Some hon. members must 
have got this information.

SHRI NAMBIAR: Sarabhai is such 
a famous and the top most chemi­
cal industry in India. It spends only 
Rs. 25 lakhs on research, whereas 
its annual turnover comes to several 
crores—Rs. 250 crores?

DR. MUKHERJEE: No, Sir. It is 
not that. The whole pharmaceutical 
industry’s sale is below Rs. 270 crores. 
As far as I know, we are one at the 
top and we cover about 8 per cent of 
whole India’s market. In this, I may 
perhaps be wrong in my statistics; 
but I won’t be very far wrong.

SHRI NAMBIAR: This is about
Rs. 25 lakhs?

DR. MUKHERJEE: I perfectly
agree. Of course, with 50 lakhs I 
could show batter results. I have been 
with them for ten years now. But 
you should think very seriously into 
this aspect of the matter.

SHRI NAMBIAR: You were tell­
ing us just now that by shortening 
the period, the prices will go up?

DR. MUKHERJEE: Of new drugs,
not the old drugs.

SHRI NAMBIAR: You gave us a
formula. It means the patent period 
has got a bearing on the prices?

DR. MUKHERJEE: That is right.

SHRI NAMBIAR: Several drugs
which we are importing, or which 
have got the patent, are being sold 
at fantastic price—some times @  400 
or Rs. 500. It has a bearing on the 
capacity to pay and for the people 
who use it and the Government 
is here who looks after price and 
drug control.

SHRI MUKHERJEE: I suggest that 
you do not mix up patent. I am
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only- technically competent to say on 
the patent or research aspect. But 
I am not competent to say on price. 
1 can produce a graph today with the 
fact that on shortening of period what 
is the impact? I can tell you that 
after 12 years the graph comes para­
llel to horizental axis line. If you ex­
tend beyond 12 years, there is no 
price reduction possible. On 12 years 
effective working* the line comes to 
the horizontal position in the graph 
but on shortening the period by one 
year the price will incrase by so much 
percent of soon. Beyond 12 years 
the decrease is negligible. I can 
prove that by shortening effective 
period by 5 years, the price will 
double really.

SHRI ANANDA NAMBIAR: Do you 
know that the patents given to for­
eigners are not many and not being 
worked in India and the production is 
made outside? Is it to continue in 
our national interest?

SHRI MUKERJEE: Emphatic ‘no'.
If they do not work here, you have 
the provision to revoke.

SHRI ANANDA NAMBIAR: Sup­
pose they do here formulations. They 
do the basic chemical work and they 
bring in here and formulate it.

SHRI MUKERJEE: Sir, the patent 
is not formulation. The patent is for 
working the thing. If they bring it 
out, you fire them. You revoke it, 
if necessary.

SHRI ANANDA NAMBIAR: We
are speaking about experience. Why 
cannot you restrict it?

SHRI MUKERJEE: The patents
are the outcome of research. Though 
research, discovery is possible. We 
have not done the research in new 
drug. Neither we have done very 
much in the process part of it.

I can tell you from my own ex­
perience. I was not with Sarabhai 10 
years ago. I was with Albert David 
Ltd. I was responsible for circum­
venting Geigy's Butazolidine. I was

responsible for circumventing, a»  
oral antidiabetic which Hoescht who 
claim to be the only people. It was 
within the ingenuity, within the skill 
of a scientist to do such a thing. 
To-day I am very happy that you 
have adopted the process patent. You 
have adopted the process by-product 
patent and I do not think, the scien­
tist will be failing in their exercise 
to circumvent. I have said in the 
circumvention art sometimes more 
skill is shown than the patent. 
Circumvention induces competition. 
I am trying to tell you that cloropro- 
mazine is Rhone-Poulene patent of 
France. When that was known hun­
dreds tried to modify the molecule. 
They put cf3. Rhone Polene gave 
others to improve upon the product 
by doing a little structural modifica­
tion. So, it is very good basis for 
work.

SHRI ANANDA NAMBIAR: Are
you a Member of OPPI? What are 
the functions of OPPI? Does it stand 
in the national interest to develop 
its own basic chemical industry as 
well as pharmaceutical industry?

SHRI MUKERJEE: I am not in
a position to say.

SHRI D. C. SHARMA: Pharma­
ceutical work is most paying in this 
country and that is evident by one 
thing only. You must have seen the 
sajesmen of the drugs. They throw 
over the drugs in any way they like. 
They give them to their friends, etc. 
You cannot do so unless you are 
fabulous.

Pharmaceuticals have elminteted 
the medicine doctor from the field. 
I do not talk of surgery doctor. Peo­
ple say give us Novelgin or give us 
something else. They already know 
what they want and therefore this 
has done a lot of harm to India. 
Surgery is progressing in India. The 
medicine is going down and down.

We want medicine for the rich as 
well as for the poor. There are more 
poor in this country than the rich 
and I think this pharmaceutical 
industry has made rich man com­
fortable and poor man feel very very
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uncomfortable. We belong to the 
Central Health Scheme or some such 
other scheme. We have not to pay 
ior them. But take the case of some 
poor man in the village. He has to 
pay for his medicine. Therefore I 
think, sir, that this pharmaceutical 
industry should be taken over by the 
Government. The whole of it should 
Joe taken over by the Government.

SHRI S. L. MUKHERJEE: This is
in your hands to decide.

MR. CHAIRMAN: He says, this
is in your hands and I have no 
answer.

SHRl ARJUN ARORA: Wodld
the real scientist get the reward or 
benefit out of the patents:? What is 
your experience? What percentage 
of profits made by Albert Davies 
Ltd. as a result of those patents 
have come to you?

SHRI S. L. MUKHERJEE: In
Albart Davies was getting one per 
cent on the sales of all the patents 
that were marketed by the company.
I am a joint patent-holder.

SHRl ARJUN ARORA: When you 
left Albert Davies Limited did y“u 
continue to exploit your patents?

SHRI S. L. MUKHERJEE: I left
them under terms of the agreement 
that I shall also be free to exploit 
those patents if I manufacture those 
drugs.

SHRI ARJUN ARORA: You don’t
have the resources and Albert Davies 
Ltd. continue to pay you that 1% 
.alter you left them.

SHRI S. L. MUKHERJEE: Under
terms of the agreement.

SHRI ARJUN ARORA: Dont’ tell
me the effect, please tell me the cause

MR. CHAIRMAN: He tfays, under
terms of the agreement, I do not get 
it.

SHRI S. L. MUKHERJEE: Under
terms of the agreement I would be 
free to work that. My present em­
ployer is not interested.

SHRI ARJUN AROHA: Do you
have financial resources to work it?

SHRI S. U  MUKHERJEE: No.

SHRI ARJUN ARORA: Do the
ordinary scientists have the financial 
resources to work the patent on their 
own? You are old scientists, you 
should know.

SHRI S. L. MUKHERJEE: I am not 
born with silver-spoon in my mouth.

I have to work hard for my liveli­
hood. I do not have the resources. 
Generally scientists must go to some 
commercial establishments to show 
their merit. That is my feeling. They 
can't independently do it.

SHRI ARJUN ARORA: The real
profits go t othe commercial firms | 
manufacturers. Only a nominal por­
tion, if any, comes to the scientists. 
Is it so?

SHRI S. L. MUKHERJEE: In some 
cases they get very high salaries and 
work for their employers. In some 
cases the employee is rewarded by 
some special promotion, by giving 
equipment facilities, and greater faci­
lities for scientific work and that
constitutes satisfaction to the scien­
tist.

SHRI ARJUN ARORA: You got
1 per cent from Albert Davies. Apart 
from you, is there any other scientist 
who drew more than 1 per cent or is 
1 per cent the general rule?
,-SHRl'S. L. MUKHERJEE: I am
not aware of the conditions prevail­
ing in other laboratories. I am very 
sorry I cannot answer that question 
properly.

SHRI ARJUN ARORA: Do you
know of any invention, of new me­
thods by surgeons, in the field of 
surgery for instance? Do you know 
that they invented some new 
methods?

SHRI S. L. MUKHERJEE: No.
SHRI NAMBIAR: New skill, he

means. They don’t patent it.
SHRl s. L. MUKHERJEE: I don't

know.
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SHRI ARJUN ARORA: Are you

aware of patent of new skill by any
■surgeon?

SHRI S. L. MUKHERJEE: I am
not aware. ,

SHRI ARJUN ARORA: Will you 
please try to find out and write to us 
*bout this?

SHRI S. L MUKHERJEE: I will
try.

SHRI ARJUN ARORA: You are
in favour of revocation of patent in 
case the patentee does not put into 
commercial use in this country.

SHRI S. L. MUKHERJEE: Within 
a certain reasonable time.

SHRI ARJUN ARORA: What is
reasonable time?

SHRI S. L. MUKHERJEE: 5 years.

SHRI ARJUN ARORA; In respect 
of Sarabhai Chemicals, do they manu­
facture any pharmaceutical product 
without foreign collaboration? When 
I visited them in 1966 I found even 
detergents like tinopal were manu­
factured with foreign collaboration...

SHRI S. L. MUKHERJEE: You
mean, optical bleach, which is under 
collaboration. I have joined them 
about 10 years back and we had, not 
research, but a development section 
and out of that development section, 
various products wore developed 
which went to commercial produc­
tion.

SHRI ARJUN ARORA* The PAS 
was not invented in India. The person 
who invented it did not take any 
patent. But you took the patent.

SHRI S. L. MUKHERJEE: It is not 
a product patent. It is a special pro­
fess. PAS is usually made under
nigh pressure or under liquid, phase. 
My process of manufacture is under 
ordinary pressure in solid phase.

SHRI ARJUN ARORA: The origi
nial inventor did not seek patent He 
thouht, for the sake of humanity, 
there should be no patent. I want to 
know about that inventor.

SHRI S. L. MUKHERJEE: He was 
a University professor, Prof. Lehmar 
in Sweden. He first found PAS is 
anti-tubercular. Patent was not pos­
sible then. He disclosed the property 
and there are a lot of patents on the 
manufacture process of making PAS,

SHRI ARJUN ARORA: Did the
original inventor of PAS take a 
patent or not?

DR. MUKHERJEE: I would sub­
mit to you that he is not the inventor 
of PAS, I would say that the pro­
perties of PAS were found by a Pro­
fessor in Sweden and he did not 
claim any product patent. But for 
making PAS there have been numer­
ous processes and patents.

SHRI ARJUN ARORA: When you 
applied for a patent of particular pro­
cess of manufacturing PAS, did not 
your conscience prick you at that 
time? The original Inventor did not 
get a patent because he thought the 
drug should be made available to 
humanity at large and you were 
taking a patent of a particular pro­
cess to manufacture the same drug. 
Didn't your conscience prick?

DR. MUKHERJEE: Not at all, Sir, 
if you permit me to say so. I* got 
the greatest kick in my life to find 
out a new and novel process to 
manufacture PAS under atmospheric 
pressure, which was not known.

SHRI ARJUN ARORA: Then,
coming to talbutamide, what is your 
process? Is that process different 
from the process of Hafkin's Insti­
tute?

DR. MUKHERJEE: Very much so.
SHRI ARJUN ARORA: Is it diffe­

rent' from the process of the Hoescht?
DR. MUKHERJEE: It is very much

SO.
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SHRI ARJUN ARORA: I am very 
sorry that the Indians did not put it 
to commercial use.

DR. MUKHERJEE: We first manu­
facture Tobulamide in Albert David 
Hoechest delayed as Scientific know­
how had to be imported from Ger­
many.

MR. CHAIRMAN: Dr. Mukherjee,
thank you for your evidence.

DR. MUKHERJEE: I thank you for 
your patience. If you want from me 
anything more, I am at your disposal 
for all time to come.

MR. CHAIRMAN: Thank you.

(The witness withdrew ). 

(The Committee then adjourned)
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(The witnesses were

MR. CHAIRMAN: We begin now. 
Mr. Keith Roy, we are beginning evi­
dence on the Patent Bill Please 
remember whatever you speak is 
liable to be made public. Please give 
a short resume of what you want to 
say. Thereafter the Hon’ble Mem­
bers will put questions.

I would like to emphasise here if 
I may that from the pharmaceutical 
industry’s point of view we are con* 
cerned with this Bill because it should 
be so framed as being an instrument 
which will stimulate and encourage 
Indian inventiveness and Indian re­
search in all aspects.

SHRI KEITH ROY: Thank you Mr. 
Chairman. We are appearing on be­
half of OPPI which you know, Sir, 
is an organisation which represents 
something like 80 per cent of the 
total production of drugs and phar­
maceutical products in India. 
There are many things which I wish 
to bring to the notice of the hon. 
Members of this Committee. I hope 
you will pardon me if I take a little 
longer time this morning because the 
issues are in this Bill are of vital 
importance to use in the pharmaceuti­
cal industry. I think that from what 
you have seen during the course of 
your tours to the plants, you will 
realise what is at stake in so far as 
we are concerned. We would take a 
little longer time this morning for 
which I crave your indulgence. We 
have already submitted three memo­
randa to the Committee and I do not 
wish to go into details of what is 
stated therein. We have also sub* 
mitted to the Secretariat for circula­
tion to Committee a number of charts 
which I hope will indicate the salient 
features of the industry’s perfor­
mance.

In our submission, the Bill discri­
minates against the jphanmaceutical 
industry without sufficient reason. 
There are a number of clauses in the 
Bill which will vitally affect the whole 
field of industrial development in 
India. In this sense I ask the hon. 
Members to accept the criticisms 
which we make of this Bill which 
will weaken the patent system and 
the effects that such weaking will 
have on research development in 
India as a whole.

Clause 5 seems to us to be totally 
wrong at a time when India is just 
entering upon a vast programme of 
development in the petro-chemical 
industries. In fact, Sir, the concept 
of process patent as against of pro­
duct patent is entirely out of date in 
the technological world to-day. We 
submit for the consideration of the 
hon. Members of this Cammittee that 
India, at its present stage of develop* 
ment should not embark upon a 
patent system which covers only pro­
cess patents and not the product
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I patents. In our submission, Sir, this 
j is a retrograde step and it would 
jt' make India a Second-class country 
{ in the technological field.

! Clauses 47, 48, 53, 87, 88, 93(3) and 
95 adversely affect in our submission 
the total field of inventiveness in 
India and not merely the pharma­
ceutical industry. There is another 
aspect to which I wish to draw the 
attention of the hon. Members. That 
is in the Bill as drafted the Govern­
ment is giving up a number of dis­
cretionary powers which it has in the 
1911 Act and which we believe should 
still be retained by Government in 
order that the Government might use 
discretion in deserving cases. For 
instance, under the existing Act, the 
discretion lies with the Government 
to extend the period of a patent in 
certaiji circumstances. That discre­
tionary power is now entirely taken 
away by the present Act.

Similarly, Sir, in clause 88(5), there 
is no discretion now left with the 
Government in respect of the amount 
of royalty which can be granted in a 
particular case. Take for example 
food, drug and medicines. Under 
the present Act, the discretion rests 
with the Controller to assess the 
amount of compensation to be paid 
keeping in view the nature of the 
patent, the amount of money that has 
been spent on the invention and the 
good which th*t invention does to 
the people. Again, this discretionary 
power has been taken away from 
Government and we respectfully sub­
mit that a great deal might be lost 
y giving up this discretionary power. 

There are also a number of issues of 
procedure to which we attach very 
vital importance. As the hon. Mem­
bers will realise, if these matters of 
procedure are not put right in the
B i t ,  ^ * caMl0t ** done in the 
w J v  are t0 raade- As the 
nnt J^ ers know* t*1® can.
*  ‘ ener*1

There are a number of specific 
points which we would like to touch 
upon and on which we believe that 
we have not been able to make our­
selves clear. They are under three 
or four heads. I would like to make 
a general statement if I may. It is 
stated in the Statement of Objects 
and Reasons amended to this Bill 
among other things that the Bill is 
based mainly on the recommendations 
of Mr. Justice Ayyangar.

I regret to say that in our submis­
sion this is not a correct statement of 
the position. Clause 48 says that Gov­
ernment may make use of a patent 
without compensation. There is no 
such provision in Mr. Justice Ayyan- 
gar’s Report. There is no such clause 
in Mr. Justice Ayyangar’s Report as 
clause 53. There are no such concepts 
in his Bill as those in clauses 87 and 
88—licences of right and the ceiling 
on royalty. Therefore, we submit res­
pectfully that the statement that this 
Bill is based mainly on the recom­
mendations of Mr. Justice Ayyangar 
is not a correct statement of the 
position. We, Sir, would be happy to 
accept the Bill as drafted by Mr. Jus­
tice Ayyangar but we cannot' accept 
this Bill with the provisions of these 
four particular clauses as they stand 
at the moment.

May I try to deal first of all with 
one fundamental point? I trust the 
hon. Members will bear with me.

SHRI F. A. AHMED: May I just
point out that it is very unfortunate 
that you have made this statement. It 
is not said anywhere that we have 
accepted all the recommendations of 
Mr. Justice Ayyangar. It may be that 
certain recommendations may have 
been accepted and certain others may 
not have been accepted. Therefore 
for you to say that there is an in­
correct statement mfcde in this Bill fr 
not correct

SHRI KEITH C. ROY. I have not 
said that.
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SHRI F. A. AHMED: We have not 
accepted all the recommendations of 
Mr. Justice Ayyangar. Many of them 
have been accepted and others may not 
have been accepted.

SHRI KEITH C. ROY: I have said
that several clauses—48,53,86 and 87— 
do not find a place in Mr. Justice 
Ayyangar’s report.

SHRI F. A. AHMED: You said that 
this is an incorrect statement made. 
This is what I'am objecting to. You 
may say that such and such a provi­
sion is not there. That is altogether a 
different thing.

SHRI M. R. MASANI: I am afraid 
what the witness hag said is right and 
the Minister is wrong when he said 
that the Bill is based mainly trn the 
recommendations of Mr. Justice 
Ayyangar’s report because there are 
several recommendations which do not 
find a place in the Bill. So, the wit­
ness is perfectly justified in saying so.

SHRI F. A. AHMED: We have not 
said that we have accepted all the 
recommendations. He said that this 
is an incorrect statement. Some may 
have been accepted and some may not 
have been accepted.

SHRI M. R. MASANI: The state­
ment made in the Statement of Ob­
jects and Reasons that the Bill is 
based mainly on the recommendations 
of Mr. Justice Ayyangars* report is 
fiot correct. This is only a distortion 
6f the report.

MR. CHAIRMAN: Let us leave it
at that.

SHRI M. R. MASANI: I see no
reason for the Minister to pull up the 
witness.

SHRI KEITH C. ROY: I was going 
to request that I might make a point 
which we believe is fundamental to 
the whole concept of patents. Inven­
tions which result in a patent are the 
result of intellectual effort and the 

Tesult of those efforts belong solely to 
the inventor. This intellectual effort 
b elon gs solely to the inventor and not

to the community or the State and no* 
body can force an inventor to disclose 
his invention. The issue of a patent is 
only a legal device to enable an inven­
tor to disclose the results of his intel­
lectual effort through which wealth 
may be added to the community. 
Through this legal device the State 
does not confer a gift on the Inven­
tor. It does not grant him a privilege. 
All that it is doing is that in making 
available his invention to the commu­
nity, the State gives him some com­
pensation. The inventor pays the 
price of his disclosure through the 
compensation which he is granted. 
In other words the grant of a patent 
does not deprive the community of 
something which it had before. It 
adds to the community’s store-house 
of knowledge, il is because of this 
basic concept that a patent becomes 
property. The State in return for 
the disclosure which the inventor 
makes gives him compensation, 
the compensation being the right 
to work the invention for a limited 
period of time. Therefore our whole 
approach to the Patents Bill is whether 
the provisions of the Patents Bill pro­
vide adequate compensation for en­
couraging Indian inventors to disclose 
their noval ideas for the benefit of the 
community. If the incentive, if the 
compensation, if the reward given by 
the Bill is not sufficient, then we 
would suggest that we examine main­
ly from this angle and see if there is jr 
sufficient incentive in the Bill to ■ 
Indian scientists to disclose their novel 
ideas for the benefit of the commu­
nity. It is our submission that the 
Bill as drafted removes to a very 
great extent this incentive to discover 
new things because there is not suffi­
cient reaward in the Bill. It is, there­
fore, in our submission a totally nega­
tive Bill. It is not a positive Bill which 
gives encouragement to inventiveness 
and new ideas. Why should an Indian 
scientist spend his intellectual effort 
and his money in bringing forth new 
ideas and making these available to 
the community if under clause 48 
Government is going to take away his 
patent right without granting him any 
compensation, without even granting
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him a right to a Court of Appeal. The 
same is the position in . regard to 
clauses 87 & 88. Why should an Indian 
inventor make available his invention 
lor the benefit of the community if, as 
soon as the patent is sealed it is auto­
matically and immediately stamped 
with the words ‘Licence of right* which 
in effect, effectively undermines his 
right to the patent in that any person, 
irrespective of that person’s capabality, 
has an automatic right to use the 
patent? The same is the case with 
regard to clause 88(5). Why should 
an Indian inventor who has spent 
lakhs of rupees on a new idea make 
that n«w idea available to the com­
munity for a paltry compensation of 
4 per cent? I respectfully submit that 
these three clauses 48, 47 and 88 
undermine any incentive that an 
Indian inventor may have to disclose 
his novel ideas for the benefit of the 
community. That is our basic submis­
sion.

We believe that it is wrong that the 
Bill should have retrospective effect. 
There are a number of clauses in the 
Bill which have retrospective effect. 
In other words, patents granted under 
the 1911 Act will have their rights cur­
tailed. We respectfully submit that 
a measure of this nature should not 
have retrospective effect.

We do not wish to base our case on 
narrow legal issues. We do submit that 
in this Bill there are very very impor­
tant matters in the constitutional 
sphere which are involved. We be­
lieve that at least in so far as existing 
patents are concerned and also in so 
far as patents that may be granted the 
new Act, it is unconstitutional to take 
away idustria] property without com­
pensation as is contemplated under 
clause 48. We believe that the ceiling 
on royalty in clause 88(6) also violates 
the Constitution in that it lays down 
a ceiling on the royalty to be granted 
to an inventor in the sphere of food, 
drug> medicine, irrespective of the 
nature of the invention. We do not 
W * (E) LS—-34. .

wish to press our case solely on narrow 
legal issues; but we are advised that 
there are certain clauses of this Bill 
which are ultra vires of the Constitu­
tion, v iz , clauses 48 and 87 & 88 and 
the retrep active effect in the Bill i6 
also ultra vires the Constitution. It is 
clause 48 which gives us the greatest 
concern. I would like to have the in­
dulgence of the Committee for a few 
minutes. In the socialist countries of 
the Eastern Europe, the capitalist coun­
tries of the West, in no country of the 
world is there any such provision as 
is contained in clause 48. We have 
discussed this matter in the greatest 
detail. We are told that Government 
use under this clause will only be for 
charitable purposes. If this is the posi­
tion, we suggest respectfully that the 
terms and conditions under which use 
may be made of clause 48 should be 
spelt out in the clause itself. Govern­
ment have alreadyy ample powers 
under clauses 99 & 100 to use a patent. 
Even if the Government is going to 
use the powers under 48 for 
charitable purposes only, we sub­
mit that the patent holder is entitled 
to compensation. If one takes the 
analogy of Land Acquisition Act if 
my house is taken under the Land 
Acquisition Act for a charitable pur­
pose I am entitled to compensation.

SHRI KEITH C. ROY: We can
see no reason Mr. Chairman, 
why, when our property is taken 
under Clause 48 for Government’s use 
even if it be for charitable purposes, 
there should not be compensation. We 
respectfully request the Committee t# 
consider the fundamental principle 
involved in this clause.

We have made a detailed state­
ment on Clause 53, which deals with 
the period of patent. We see no rea­
son why there should be discrimina­
tion in the period of patent in res­
pect of food, drug and medicine. We 
have examined the patent laws of 81 
countries of the world and only in 
two of these is there any discrimina­
tion against food, drug and medicine 
in respect of the period of the patent 
and that is in the U.A.R., and Libra.
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J* none of the countries ‘of the iM t- 
ern European Block, even in Russia, 
is there any discrimination in the pe­
riod of patents in respect of food, 
chemicals and drugs.

The next tw6 clauses which cause 
us great concern are clauses 87 and 
89. Looking at the other provisions 
of the Bill which give the Govern­
ment ample right to ensure the pro­
per working of patents in India, there 
is no need for the concept of Licences 
of Right. It is true that there is a 
concept of Licences of Right in the 
existing law. But that concept is 
totally different from that which is 
being embodied in Clause 87. What 
in effect is the result of Clause 87? 
It is this. Immediately after the 
Controller of Patents grants me with 
his right hand a patent, with his left 
he puts on a seal of “licence of 
right” . Automatically and imme­
diately, any person, irrespective of 
hU qualifications, irrespective of his 
capabilities to work the patent in 
India, has tt̂ e right to use the patent. 
We feel that this is an extremely 
dangerous provision, > particularly in 
the field of food, medicine and drug. 
The Government are interested in en­
suring that spurious drugs are not 
produced. It is our submision that 
the inclusion of such a clause will 
immediately open the field for the 
production of spurious drugs. The 
reason for including Clause 87 is stat­
ed to be to ensure proper develop­
ment of the industry. I do not know 
how there can be orderly develop­
ment of the industry through this 
clause. If any man, irrespective of the 
capabilities, technical or otherwise, is 
entitled to set up a pharmaceutical 
factory under this clause, we do not 
feel that this will lead to the orderly 
development of the industry. The 
other point is, with reference to- the 
consequences which flow from this 
principle, namely an arbitrary ceiling 
cm the amount of compensation which 
the man can *obtain is placed under 
clause »< $ ). We ftel that it it com- 
itteteiy wrong fo r  the Government to 
give up the power which it has un­

der me existing A ct to exercise dis­
cretion ' as to the amount of compen­
sation that should be granted, after 
taking into account the nature of 
the invention, the amount of money 
which the inventor has spent and the 
contribution which that invention has 
made to the public good. Clause 93 
(3), in our submission, is far too 
drastic, for it takes away not only 
the right of the patent holder, the 
entire patent right, but also deprives 
him of his own invention. We do not 
see any reason for this very drastic 
clause. It is being stated that this 
clause is based on the coresponding 
provisions of the U.K. Act. We have 
very carefuly examined the U.K. Act 
and we are advised that this is not 
so. We request very careful consi­
deration by Government on this 
point.

There is another clause to which I 
would direct your attention and this 
is clause 95(3), which enables the 
Government to import a patented 
article. We understand that this is 
based on the belief that often a patent 
holder, although he has been granted 
a patent in India, continues to import 
patented product from abroad and 
does not establish manufacturing 
facilities in India and it is for these 
resasons that the Government feel 
that they must have the power to 
import the patented product. This 
assumption is not wholly true. A 
new drug cannot be introduced in 
India until it has undergone exten­
sive clinical trials in India. These 
trial take some time—three years or 
so. During this period, the point 
holder has no option but to import 
the product; other wise, the clinical 
trials cannot be carried out.

Let Us assume that any of the 
patent holder wishes to introduce a 
medicine in to the Indian market, 
The patent holder then has to apply 
for a licence under the Industrial 
Development & Regulation Act. He 
must build a plant This process may 
take 4—6 years. Therefore, Si*, when 
a patentholder introduces a new drug 
into the Indian market, he is faced
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with the position that will not go into 
commercial production for some 8-9 
years. It is during this period that 
he must continue to import the pro­
duct from abroad, and in our sub­
mission there is nothing wrong in 
that. It has been stated that it is 
during this period that the foreign 

r ^patent holder imports his finished 
product at a very high price. This 

[ is not possible because the Import 
^/ade Control authorities write into 
the import licence the price at which 
a drug can be imported. Secondly, 
he cannot import It at any price he 
likes because of the foreign exchange 
situation. Therefore, Sir, we respect­
fully submit that the reasons why 
this drastic provision for import has 
been included in 95(3) are not, in 
fact, based on sound considerations.

I do not wish to go into details of 
the procedural points which we have 
made. I would only request Sir, that 
carfeul consideration be given to 
these points now because, as I have 
said, unleass they are put right now, 
they cannot be put right at a later 
stage.

On of the points is that has been 
made that the majority of the patents 
in India are held by foreigners. It 
may, be therefore, considered that 
the present Patents Act has worked 
to the detriment of India. We sub­
mit respectfully that this position 
that the majority of the patents in 
India are held by foreigners is not 
peculiar to India and that it obtains 
throughout the world. Indeed, in 
many of the developd countries of 
the West the percentage held by 
foreigners is far greater than the 
percentage of patents hed in India. 
In the U.K., 80% of the patents are 
held by foreigners; in France 71 p.c. 
of, the patents are held by foreigners; 
in Norway, 80% of teh patents are 
held by foreigners. And we suggest 
that the fact that the greater per­
centage of patents are held by 
Ipreigners—far from indicating that 
tbe patent system has prevented the 
development of the economy— indi­
cates that the patent system is en­

couraging the development of the 
country and indicates an active and 
vigorous developing economy. We do 
respectfully draw attention of the 
hon. Members to this factual posi­
tion that, in most countries of the 
world the majority of patents are 
held by foreigners.

Certain beliefs, I understand, Sir, 
have been expressed here that 
Germany and Japan at some stage 
in their development have abolished 
the patent system and, in order to 
arrive at their present high level of 
economic development, have used 
the patents of other countries with­
out paying for them. In fact. Sir, 
it has been suggested that their eco­
nomic development has reached the 
present stage largely because at a 
certain stage they stole—if I may use 
the word—the patents of others 
without paying any compensation. 
This, Sir, is not a correct statement 
of the case. At no stage in the his­
tory of either Germany or Japan 
has the patent system been abolished. 
In fact, there have been many, many 
amendments to the patent system in 
Japan and Germany and all these 
have been for the .purpose of 
strengthening the patent system and 
not for weakening it.

Another point to which I would 
like to devote a little attention is 
that it has been stated that a 
foreigner takes out a large number of 
patents; he works one or two 
patents, and because he holds the 
patents of the others, he blocks other 
scientists, particularly Indian scien­
tists. in their research work. This, 
again, requires a little examination. 
Sir, the research work in the chemi­
cal Aeld is forced to take out a large 
number of patents because India 
grants only process protection, and 
not product protection. But, Sir, the 
fact that he Is forced to take out a 
large number of patents in the initial 
stages of his work does not mean 
that he keeps all those patents alive 
during the period of the patent. 
Statistics show that roughly 60 per 
cent of the patents in the pharmaceu­



524

tical field lapse after five years, and 
that another 20 per cent are abandon­
ed after a further two or three 
years. The Deputy Controller 'of 
Patents has drawn particular atten­
tion to this point in an Article which 
he wrote in the ‘Statemesman* early 
this year. He said: “The real test 
of the number of patents is how 
many patens were retained after the 
initial period of four years when no 
fees are required” .

I shall, with your permission, take 
a few minutes on the question of 
know-how.

MR. CHAIRMAN: I hope you will
be brief.

SHRI KEITH C. ROY: Yes. Know­
how is very important, specially in so 
far as patents are concerned.

It has sometimes been suggested 
that perhaps know-how should be 
brought within the purview of the 
Patents Bill and that somehow a 
person in possession of know-how 
should be forced to part with his 
know-how just as in the case of 
patents he discloses the patent in 
exchange for the privileges which 
he is granted.

Know-how, just as is the case of 
a patent, is property—knowledge and 
experience which a person accumu­
lates over a long period of time. 
Nobody can force him to disclose 
his know-how. Therefore, we res­
pectfully submit that if you weaken 
the patent system, you will automa­
tically be weaking the incentive to 
make available the know-how which 
is absolutely essential if a patent is 
to be worked economically. In 
essence, there is no connection 
between a patent and technical 
know-how. A patent can exist with­
out the know-how, but the person 
will not make available the latest 
know-how without the protection of 
a strong patent law. And when we 
agree, Sir, that India will continue 
to need for many, many year* 
flow of top-level, first-rate know­
how, then, Sir, we submit that un­

less there is a strong patent law, tkat 
know-how will not be available.

You have indicated that time is 
short, and I wish to make no more 
submissions, sir, and shall be hap&y 
if we can answer any question* 
which the Hon. Members may wish 
to raise.

SHRI P. PARATHASARATHY: 
How much of foreign exchange is 
involved by way of remittances 
abroad in the form of royalty or 
dividend or for payment of technical 
know-how we have been importing 
with regard to the patents? Have 
you got any idea?

SHRI KEITH C. ROY: Yes Sir.
The Reserve Bank of India has issued 
an extremely informative study of this 
whole matter, Sir, the figures which 
are available from the Reserve 
Bank of India study indicate the 
following payments. In 1960-61, re­
mittances on behalf of royalties as 
distinct from remittance for technical 
know-how were Rs. 7 lakhs; in 1964­
65 the remittances were 12 lakhs of 
rupees; in 1966-67 the remittances 
were Rs. 21 lakhs. In respect 
of technical know-how, in 1960-61, 
the amounts paid were Rs. 19 lakhs; 
in 1964-65, 15 lakhs; in 1966 67 18 
lakhs. Now, if one tries to express 
these figures in relation to the value 
of the output of the industry, the 
figure for royalty payments in 196V 
represents 0.12 per cent of the total 
output of the industry. In the same 
year the payment of Rs. 18 lakhs for

* technical fees represents again #.1 
per cent of the total value of the out­
put of the industry.

SHRI P. PARATHASARATHY: 
The question is: Are you organis­
ing an independent research to bene­
fit this industry? Or, are you doing 
it in collaboration with any others? 
If you are doing an independent re­
search, how much money is involv­
ed, or what percentage of your gross 
profits are you spending or invert­
ing?



SHRI KEITH C. ROY: Some of the 
hon. Members who have visited the 
plants will have seen the kind of ope­
rations that we have established in 
India. A very large number of mem­
bers of our organisation, have already 
established considerable fundamental 
research operations in India. We 

;have made a survey and we have 
come to a figure of somewhere 
between 2 to 2.5 per cent of the 
total turnover of the industry as 
the amount being spent on research 
efforts. To establish a minimal re­
search unit in India, the capital ex­
penditure is approximately Rs. 8 
crores. And somewhere between 
Rs. 50 lakhs to Rs. 70 lakhs per year 
are required to maintain it.

SHRI P. PARATHASARATHY: 
At© you giving any attention to do 
research on Indian herbs and plants 
for curing cancer?

SHRI WYMAN: My own com­
pany is doing research, and I know 
of at least four others which are 
similarly engaged. This is perhaps 
the most fruitful field for fundamen­
tal research and we are devoting a 
good deal of attention to it.

SHRI DESHMUKH: As you have
stated, we have proposed a ceiling 
of 4% on royalty? Do you think It 
is not proper to have a ceiling for 
royalty; or do you want to keep it 
free for the arbitrator to fix the 
roaytly in every individual case?

SHRI KEITH C. ROY: Our submis­
sion ig that it would be wiong to fix 
an arbitrary ceiling for royalty pay­
ments. Sir, the present Act con­
tains a provision and lays down the 
guidelines for consideration of the 
any quantum of royalty which is to 
be granted in any particular case. 
We believe, Sir, that the inventor 
should be given compensation, keep­
ing in mind the amount of money 
which he has spent on his Invention, 
the amount of time which he has 
devoted to it and the value of that 
Invention to the community. But 
we respectfully submit that it is 
wrong to put a ceiling on it. I would

only say, Sir, that Mr. Justice 
Ayyangar considered this point ex­
tremely carefully and has clear!? 
stated that in his view it would be 
improper and not feasible to arrive 
at a uniform rate of royalty.

SHRI DESHMUKH: You *re
totally opposed to Clause 48?

SHRI KEITH C. ROY: No. Sir.
SHRl DESHMUKH: What amend­

ments do you suggest in the clause?
SHRI KEITH C. ROY: We are not 

totally opposed to Clause 48. We fully 
recognize that in emergencies, in 
natural calamities, etc., Government 
must have some powers to use pro­
perty, whether the property is in the 
form of patents or whether the pro­
perty is in the form of houses. We 
fully recognize that any Government 
in any part of the world must have 
these rights. But the circumstances 
in which Government will use these 
powers should be spelt out. Second­
ly, as the hon. Member will know 
in all countries of the world, even 
when these emergency powers are 
used, compensation is given for the 
use of property. These are our two 
fundamental submissions.

SHRI DESHMUKH: Will you
agree to a nominal compensation?

SHRI KEITH C. ROY: In emer­
gencies, I can say with respect and 
with modesty, that the pharmaceutical 
industry has never failed to come to 
the help of the country, and if such 
a situation should arise, I think I 
can say on behalf of the industry that 
we would accept minimum compensa­
tion. We request that the principle 
of compensation be embodied in 
Clause 48.

SHRI DESHMUKH: You say it
is nominal.

SHRI KEITH C. ROY; Yes, it 
could be nominal.

MR. CHAIRMAN: Suppose the
Bill Is passed as it is. What will be 
the impact it will make on foreign 
collaboration?
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SHRI KEITH C. HOY: May I aik 
my colleague Shri Wyman to deal 
with this?

SHRI WYMAN: Sir, one of my
duties is to endeavour to negotiate 
agreements with the owners of 
patents and know-how who repre­
sent foreign firms. I <can tell you 
that if any figure of 4 per cent is 
mentioned it is received with a Horse­
laugh, I have to make negotiations to 
arrive at an agreed figure considering 
general royalty rates for this indus­
try, for the whole world if this is 
fixed at 4%  it is only a derisory 
figure. My company may be asked 
to pay more than 10 or 15%. If we 
endeavour to impose on the industry 
in this country a ceiling of 4% we 
shall in fact be cut off from the flood 
of technological advances that are 
taking place at the moment in other 
countries. Sir, the foreign owners 
of patents cannot be compelled to 
divulge what they know or what is 
available with them. The nature of 
the industry is such that know-how 
can only be transmitted effectively 
if there is goodwill between the par­
ticipating parties. These persons 
enter into negotiation® which may 
lead to a successful outcome. The 
provisions in the Bill are seeking to 
limit the ceiling of royalty to 4%. 
The Bill also seeks to take a licence 
of right on invention as obligatory. 
These have some understandable 
motives behind them In fact I am 
quite convinced after a very wide 
experience in this industry that they 
will operate to the detriment of the 
industry.

SHRI C. C. DESAI: You argue
the icase for strengthening the law 
On the ground that the intellectual 
invention is the property of an Indi­
vidual and therefore it should be 
protected. So, if that is taken over 
or is transferred to some other people, 
then adequate compensation should 
be paid. On that fundamental prin­
ciple you argue your case. In that 
case do you require the protection 
d  the State also or would you

depend upon tha natural law lor Hm 
protection of your patents?

In other Words, if there is at 
patent law at all, to protect yoor 
patents or your property, would you 
require the Government's help?
Here the government means the com­
munity. The Government may the* 
impose conditions which are neces­
sary in the interests of the com­
munity. You cannot have it both-
ways that you should have complete 
protection but at the same time you 
will not accept the government’s pro­
tecting the interests of the com­
munity.

SHRI KEITH C. ROY: If I have
understood your point correctly, I 
submit respectfully that the Patent 
Act as it is in force to-day is, in fact 
a reciprocal measure. As you have 
rightly stated, the State grants me 
a certain protection for the disclosure 
of my invention. But it is not am 
absolute protection, as it does not 
disregard the welfare of the State.

SHRI C. C. DESAI: You, need
not disclose the invention or the dis­
covery. You can keep the process 
to yourself. You must depend upon 
yourself for protection and not get 
protection. *
'SHRI KEITH C. ROY: Well, Sir, 

this in fact was the position before 
the first Patent Law came into force. , 
That was somewhere in tdie 15th 
century. What happened prior to the 
first Patent Law was that the people 
worked their new ideas—novel 
ideas—for their own benefit and not 
for the benefit of the community.

DR. SUSHILA NAYAR: When
did the Patent Law come into being 
in Republic of Tunisia? I think it 
came into being in 1900.

SHRI KEITH C. ROY: In the
Republic of Venice the law was en­
acted in 1309. Before the Patent 
Law was brought in, people who had 
new Ideas operated them for their 
own personal benefit and not for the 
benefit of the community and they 
sought no protection from the State.
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SHRl C. C. D®SAI: Do yt>u re­

quire a regular protection of the 
State.

SHRI KEITH C. ROY: Yes, pro­
tection of the State is required if I 
am going to make available my 
novel ideas for the benefit of the 

(> State,
" SHRI C. C. DESAI: If you have

invented something, you can work 
it to your benefit as also for the 
benefit of the community without 
disclosing to the State. But if you 
disclose that to the State and seek 
the protection of the State then you 
have to accept the conditions of the 
State.

MR. CHAIRMAN: He is talking
about the benefit of the State which 
employs him.

SHRI C. C. DESAI: Why do you
require protection of the State when 
you are visualising the situation in 
which you will.be left with your own 
resources? I presume that you re­
quire the help of the State for pro­
tection of the invention rights.

SHRI KEITH C. ROY: Yes, I re­
quire protection, if I may say so, as 
long as there is reasonable protection.

SHRI C. C. DESAI: It is reasonable 
in every sense of the word. It is rea­
sonable to the inventor, reasonable to 
the community and reasonable to 
Government. These are the three im­
portant parties to the protection. If 
any protection is to be given by Gov­
ernment it has to go through the le­
gislature. The legislature will see to 
it that the conditions are such that 
the protection is reasonable and is in 
the interest of the community. I 
suppose you will not object to this.

SHRI KEITH C. ROY: I follow
your argument.

SHRI C. C. DESAI: Now you see
the compensation should be such as 
would pay for the expenditure incur­
red. As you know very well, the 
current expenditure involved is al­
ready regarded as a deductible item 
of expenditure for the purpose of

computation of income-tax. 80 £ar as 
the capital expenditure is concern*!, 
that expenditure plus 25 per edit 
under the recent regulations is ata* 
subject to exemption from tax.

In other words, the compensation 
for research is already paid in the first 
instance by government. Would yoti 
accept this thesis or not?

SHRI KEITH C. ROY: I respectfully 
submit that it is not the whole pic­
ture. May I put it this way? My 4 per 
cent royalty is subject to tax and 
leaves me only some 1 per cent.

MR. CHAIRMAN: Do you get any 
benefit by way of exemption from in­
come-tax?

SHRI C. C. DESAI: Do you agree
that the current expenditure as well as 
the capital expenditure, regardless of 
the results, are subject to exemption 
from income-tax?

SHRI KEITH C. ROY: Yes.
SHRI C. C. DESAI: In other words, 

that community is already paying for 
the research. By way of tax exemp­
tion—through the process of tax ex­
emption—Government is paying com­
pensation. An inventor or the com­
pany pays to the extent of the gov­
ernment tax. It is exempted from 
what is already paid for. Would you 
accept this?

SHRI KEITH C. ROY: Yes.
MR. CHAIRMAN: That way this 

4 per cent ceiling is raised.
SHRI KEITH C. ROY: First of all 

the company must be able to w n  the 
money which was spent on the
research before that it get the tax
relief.

SHRI C. C. DESAI: You spent the 
money and so you get the relief. 
Suppose a pharmaceutical industry is 
claiming that to-day it is not earning.
It is not even able to spend money 
initially. I say that that is not the
case with the O. P. P. I. It may tte
that it does not get the tax exemption 
And yet the industry will be aW« w
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jpend any amount on research and 
development. I presume that that 
would be the case with the O.P.P.I.

MR. CHAIRMAN: In other words,
the tax exemption is in addition to the
4 per cent. So, it is not just 4 per 
cent but it is something more than 
that.

SHRI C. C. DESAI: It is in the
interest of the community also.

SHRI KEITH C. ROY: Very well.

SHRI WYMAN: There is one point 
which I would like to mention and it 
is this. In large companies the rate 
of tax paid is something between 60 
to 70 per cent. Suppose they spend a 
crore on research it is perfectly true 
that something like 2|3 is retrieved. 
From money which would otherwise 
be paid in tax. But the remaining 1|3 
comes out of profits after tax. It is 
a v?ry substantial contribution by 
the individual companies towards the 
effort involved.

SHRI C. C. DESAI: 30 per cent
comes out of the profit of the com­
pany.

SHRI WYMAN: The very favourable 
climate created by the 1967 Finance 
Act has led to a great stimulation of 
research effort in India. Lot of com­
panies which did not formerly think 
it worthwhile are now putting up 
very big research units.

SHRI C. C. DESAI: It is said that 
the inventor is one, but the payment 
of compensation goes to another. The 
scientist or technologist is a paid emp­
loyee of the company. Ho makes the 
research or invention or discovery. 
The patent is taken by the company 
whose employee he is. The royalty or 
whatever compensation he gets ** ob­
tained by the company. Is there any 
way by which you can directly en­
courage research by payment of com­
pensation to the research worker 
rather than to the company?

SHRI WYMAN: Under that a few 
people would get very rich and many

scientists would starve. The yresetit 
system enables a lot of scientists to 
take part The scientist may spend 
his whole life-time on research and* 
contribute nothing. That also is a 
possibility.

SHRI C. C. DESAI: The employee 
of the company will get the regular 
remuneration. Those whose effort * 
have led to research ahd development 
of a new invention will have to be 
compensated.. It is natural that those 
who have led to discovery of a cer­
tain thing should be compensated but 
the other will not be the poorer, they 
will still continue.

SHRI WYMAN: They are promoted 
and they ultimately become Directors.

SHRI C. C. DESAI: With effect
from what date would you say that 
the period of patent should count? Is 
it to count from date of application, 
date of filing complete specifications, 
or date of sealing of the patent? These 
are various factors which have been 
suggested by a number of witnesses.

SHRI KEITH C. ROY: In the pre­
sent Act of 1911 and in the Bill the 
period of the patent, as hon. Members 
are aware, runs from the date of the 
filing of the complete specification. 
The point is this. In the present 
Act there is a time limit. In the 
present Bill there is a time limit 
within which a patent must be seal­
ed. That provision has been remov­
ed from the present Bill end there 
is no time limit within which patent 
should be sealed. We think that this 
is a defect in the present drafting of 
the Bill. The grant of a patent could 
now, under the Bill as it stands, take 
up to 5 or 6 years which in effect eats 
into the effective life of the patent 
and in this respect we respectfully 
submit that the period of the patent 
should run from the date of sealing 
and not from the date of the submis­
sion of the complete specification.

SHRI C. C. DESAI: What will be 
the effect of prices of drugs due to •
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strong patent law or a weak patient 
few? Thai community is only interest­
ed in the prices which the poor patents 
are required to pay when they are 
not up to the mark.

SHRI KEITH C. ROY: There are so 
many factors. Prices are affected by 
so many factors. Patent may be one 
of them. Even if you allow 10 per 
tent royalty on the patent and that 
is, on the bulk chemical.

SHRI C. C. DESAI: It is not royalty 
aspect, it is monopoly aspect. The 
patentee has the monopoly.

SHRI MODY: Our Organisation has 
„ accepted compulsory liecnces under 

certain condition. What we have ob­
jection to is when you provide, that 
anybody can do use them. In Italy 
where there are no patents drugs are 
costlier than in many other countries. 
So that alone will not definitely lower 
prices.

SHRI C. C. DESAI: That is, It i* an 
illusion to connect prices with patents.

SHRI MODY: There are a number 
of products that are made in India 
and that too by Government sector 
where prices are more than double of 
the duty paid prices when imported, 
and for which there is no patent. 
There are a number of factors there. 
It is not only the patent which affects 
prices. It may be one factor; I would 
not say, no. But it is one of the many, 
many factors and I cannot mark any 
product without getting the approval 
of the Government. The Government 
have got lot of procedures available 
to control the prices. Our effort 
should not be to block the technolo­
gical flow. For preventing anybody 
from taking undue advantage, the 
Government has got ample powers 
already with it.
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SHRI MODY: Many people hesitate 
to invest a lot of money if the return 
is not adequate. We found ar. effec­
tive drug for Cholera. We worked on 
it for 5 years. Within six months of 
the product coming out in the market, 
many firms, nearly 8 to lo firms have 
come out with their product. I cannot 
patent it. It is the firm which has to 
invest a lot of money on research. 
For preventing profiteering the Gov­
ernment has every right to control 
that. They have enough powers with 
them. If there ig no incentive, it 
will not help. In Eastern Europe tor 
instance they have come back to al­
lowing reasonable incentives.

MR. CHAIRMAN: Some foreign
companies are making exhorbitant 
profits. They are put up somewhere 
outside India.

SHRI KEITH C. ROY: It m a y  be 
that one company may be making 
greater profits than another company. 
May I just look at the picture of the 
profitability of the industry as a 
whole? We may not be able to say 
that a particular company is making, 
a particular rate of profit. I place 
before the hon. Committee the pic­
ture of the profitability of the in­
dustry as a whole. That would help.

SHRI ARJUN ARORA: You claim 
that your organization represents 
members embracing some 80 per cent 
of the pharmaceutical profession. 
May I know how many of your mem­
bers are also members of *he all India 
Manufacturers Organization and the 
other organization of Indian Chemical 
Manufacturers?

SHRI KEITH C. ROY: I do not have 
that information' immediately. I will 
get it, with pleasure. I can only say 
for the record that we wish very 
closely and together with the ICMA 
and IDMA which is the other organi­
zation of industry and the AIMO
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which is another all embracing orga- * 
nization. I do not have the details I 
immediately which the Hon. Member | 
asks. I will certainly find it out and 
submit it to the Secretariat.

SHRI ARJUN ARORA: It is impor­
tant because these organizations help 
industrial organizations. Some of 
your organizations are members of 
those organizations.

SHRI KEITH C. ROY: The produc­
tion of drugs in India to-day is some­
thing of the order of Rs. 200 crores a 
year. Now 72 Members produce 
about Rs. 150 crores of that Rs. 200 

•crores. The views which I submit 
before this Committee are the views of 
those members producing some 75 per 
cent of the total production of drugs 
in India.

SHRI ARJUN ARORA: What is the 
extent of research in India by your 
members?

SHRI KEITH C. ROY: We have 
made a survey among our members. It 
indicates what it is relative to our 
coment turnover of about Rs. 200 
crores. For the first time we made 
our survey when the turnover of the 
industry was Rs. 175 crores. The 
actual figure which came out of the 
survey, the figure which was certified 
by our auditors was 2.8 per cent of 
©ur turnover.

SHRI ARJUN ARORA: It includes 
quality control. How much is for 
quality control and how much is for 
basic research and development?

SHRI KEITH C. ROY: We have
tried to find out the figure. The expen­
diture on fundamental research as dis­
tinct from other expenditure is of the 
order of 2 per cent.

SHRI ARJUN ARORA: Could you 
tell us if your members have done 
research in India.

SHRI KEITH C. ROY: Yes.
SHRI ARJUN ARORA: How

many? Can you ^ive some details?
SHRI KEITH C. ROY: I can give

-you the case of Hindustan Antibiotics

which has, I believe, l* paten* far 
original work done in their own M o ­
ratory et Fimpri.

SHRI ARJUN ARORA: Any other*? 
SHRI KEITH C. ROY: We know 

Ciba' have taken out 28 patents tor 
work done in India. I do not hate 
any further details than these tww.

SHRI ARJUN ARORA: Can you
conveniently d u b  them and send them
to us?

SHRI KEITH C. ROY: With
pleasure.

SHRI ARJUN ARORA: in reply to 
one of the questions you gave the 
figure of your members for import of 
technical know-how. Could you re­
peat that figure? I could not get it

SHRJ KEITH C. ROY: The Re­
serve Bank in its study on foreign 
collaboration divides the remittances 
under two heads. The (first head is 
“royalty” and the other head is “tech­
nical fees remittances.”

Taking the royalty remittance first 
in 19G0-61 the remittances were 7 lakhs 
of rupees. In the year 1964-65 there 
they were Rs. 12 lakhs. In 1966-67 
they were 21 lakhs of rupees. These 
are the royalty remittances. On the 
technical fee side they were:
1964-65 Rs. 15 lakks
1965-66 Ra. 26 lakhs
1966-67 Rs. 18 lakhs

SHRI ARJUN ARORA: We were
told by Mr. Mckinon of the Glaxo 
Laboratory that the firm pays Rs. 00 
lakhs per year for getting all the bene­
fits of their worldwide research, deve­
lopment and know-how. I want to
know whether other members have 
similar agreements with the parent 
organizations abroad for these pay­
ments.

SHRI WYMAN: I would like to put 
the record straight. Mr. Mckinon 
made this statement, I think, during 
the visit you and other members 
made to our factory. What he said 
was that under the recently conclud­
ed collaboration between our com­
pany and the British comtmny It is
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estimated that hag taken Hs. 50 lakh* 
m  the current year is payable before 
tax. After tax, the figure was consi­
derably leas. The remittance will not 
be 50 lakhs; it will be something like 
36 lakhs.

SHRI ARJUN ARORA: j want to 
know whether other concerns, who 
are members of the O. P. P. I have 
similar agreements. Either Mr. 
Meckinnon was correct or you are 
correct or both of you are correct. ' 
Are there similar agreements?

SHRI KEITH C. ROY: As the hon. 
Members will recognise, no agreement 
which involves a remittance abroad 
can be made without the prior appro­
val of Government and the sanction 
of the Reserve Bank. Over the yean, 
the industrial policy of Government 
has changed from time to time. In 
the past, the Government was willing 
to sanction a number of agreements, 
both royalty agreements and technical 
know-how agreements which involved 
remittances at various levels. In the 
case of my own company, Merck Sharp 
and Dohme, we have free access to 
all research carried out by our parent 
company in the U. S. A. We have full 
use of their patents and all their trade 
marks without payment of any kind at 
all. I know there are many other 
companies situated in a similar way. 
Mr. Divecha tells me that Hoechst 
makes no royalty and know-how pay­
ments of any kind to Hoechst in Ger­
many.

SHRI ARJUN ARORA: I am inte­
rested in companies which have agree­
ments involving payment. I am not 
interested in good companies like 
yours which have no such agreements. 
Could yt>u collect information relating 
to your members who make the pay­
ment and the rest, we presume, do 
not have to make payments.

SHRl KEITH C. ROY: I will cer­
tainly endeavour to collect the Infor­
mation. I am sure that this informa­
tion is available with the Ministry of 
Industrial Development.

SHRI ARJUN ARORA: It if mere 
difficult to get information from tfcc 
Government than from witnesses.

SHRI KEITH C. ROY: I will under­
take to get from our Members, the 
information which the hon. Member 
has asked for.

SHRI ARJUN ARORA: Can you give 
us an idea of the sharing of gains or 
benefits of inventions between the 
scientist and the manufacturer? Are 
certain precentages of profits reserved 
for the scientists or do they merely 
get their fat salaries?

SHRI KEITH C. ROY: i think it
would be correct to say that there i* 
no uniform policy in this matter. I* 
my own company, I know that it is a 
matter of good personnel administra­
tion—a person who makes a signifi­
cant contribution to a new drug will 
receive a considerable lumpsum pay­
ment in addition to his normal salary. 
Mr. Wyman has greater knowledge 
of what takes place in other research 
units.

SHRI L. J. WYMAN: I would think 
that the companies which make large 
cash payments to successful scientists 
are in the majority. But, in any case, 
the substantial reward that a success­
ful scientist gets is that he prospers in 
his career.

SHRI ARJUN ARORA: May I take 
it that there are two types of com­
panies—one which pay a lumpsum te 
the scientist and the other a percen­
tage of benefit to the scientist. The bed 
ones pay nothing, apart from the 
salary. Is this categorisation correct?

SHRI L. J. WYMAN: i don't agree
with you in the designation of bad 
ones.

SHRI ARJTJN ARORA: You can say 
that the third category payes nothing 
apart from the salary.

SHRI L. J. WYMAN: Unless the
whole picture is presented, it is diffi­
cult to form a judgment. Some com­
panies may pay low salaries and large 
rewards for a successful invention.
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Others may pay high salaries and no 
rewards for any successful invention.

SHRI ARJUN ARORA: Do you
know any companies, minus your 
Members, which pay a percentage of 
the gains of a discovery to the scien­
tist?

SHRI KEITH C. ROY: I have no 
knowledge of that. Research today, 
particularly in our industry, is an ex­
tremely expensive process and j$ clear­
ly beyond the financial resources of 
any single person. The best reward 
a scientific worker can expect is to 
work in a research atmosphere without 
having to worry from where his next 
month’s salary is to come, in an at­
mosphere where the latest techniques 
are available to him and in which all 
the latest requirements of instrumen­
tation etc. are available. I think that 
it would be correct to say that the 
average research worker does not look 
for his reward purely in monetary 
form.

DR. SUSHILA NAYAR: I am very 
happy to hear this from you.

SHRI KEITH C. ROY: It is a fact 
that out of the profits of the industry 
something of the order of 65 per cent 
goes by way of taxation and with the 
balance of 35 per cent the industry 
has to pay some return to those who 
have invested in it. On an average 
over the last 7 years, the rate of return 
which the investor ha9 reecived on his 
money is of the order of 3.8 per cent 
The company can give rewards only 
after meeting all its dues.

SHRI ARJUN ARORA: You have
found 4 per cent royalty to be inade­
quate. What in your opinion is a fair 
percentage of royalty?

SHRI KEITH C. ROY: The quantum 
of royalty to be given in any parti­
cular case should be judged on the 
basis of certain critria, as laid down in 
the 1911 Act. It is not proper to fix 
any statutory ceiling. A statutory 
ceiling, can never be equitable.

SHRI ARJUN ARORA: Your cats* 
that it should be negotiated between 
the parties.

SHRI KEITH C. ROY: In the first 
instance, the parties should be left to 
negotiate between themselves. If they 
fail* there should be a provision for the 
case going to the Controller. If the 
decision of the Controller is not accep­
table to either party, we suggest that 
there should be an appeal to an inde­
pendent judicial tribunal.

SHRI ARJUN ARORA: Will you
suggest any legal time limit within 
which the negotiations should be com­
pleted and if that is not possible within 
that time limit, the Government may 
intervene and fix the royalty?

SHRI KEITH C. ROY: We are enti­
rely in favour of such a time limit 
being fixed. I would wish to point 
out to the hon. Member that in the 
Bill as it is drafted and in the law as 
it stands at the moment, if there is 
any dispute between the parties as to 
the rate of royalty this does not pre­
vent the other party immediately tak­
ing over the patent and working the 
patent. So if the fear of the hon. 
Member is that there might be dis­
putes between two parties and such 
disputes might interfere with the 
working of the patent in India, provi­
sion is already there in the Act and 
in the Bill to overcome the difficulty.

SHRI ARJUN ARORA: You told us 
a moment back that the present rate 
of return in your industry to the 
shareholder is only 3.8 per cent and 
here the very generous Government 
is offering the industry 4 per cent. 
That is better than your prosperous 
industry its able to give the share- 
holdersr What do y°u say to that? 
This is a return to the patentee involv­
ing no investment, no maintenance of 
plant, no expenditure whatsoever to 
do a research, get a patent and get 4 
per cent more.

SHRI ROY: No, Sir 4 per cent is 
subject to tax . . .
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SHRI ARJUN ARORA: Divident to 
the shareholder is also subject to taxa­
tion. It is.

SHRi ROY: Yes, but after the com­
pany provides the taxation. The re­
turn to the inventor is something a 
little bit more than 1 per cent.

SHRI ARJUN ARORA: I am sure 
you are aware of the order of per 
capita income of Indian people. 
Keeping that in view, don't you feel 
that the products of your members are 
generally out of reach of the bulk of 
the population in this country?

SHRI ROY: Sir we in the industry 
are indeed aware of the fact to which 
you have referred. May I say that I 
don’t think it is correct to look at this 
problem solely from the point of view 
of the costs of medicines. Ths thing 
which we first keep in mind is, in. our 
submission, that medical care . . .

SHRI ARJUN ARORA: Medical :are 
is not your responsibility, but it is the 
responsibilty of the Health Minister. 
Your responsibilty is the products, the 
medicines. Why not concentrate on 
their price and their availability to the 
common man? ‘

SHRI ROY: I would wish to place 
this proposition before the hon. Mem­
bers. The cost of drugs in the cost 
of total medical care. And we respect 
fully submit that the end aim is total 
medical care, because without the 
other elements that go into total medi­
cal care, drugs cannot be administer­
ed. The cost of drugs in the cost of 
total medical care throughout the 
world is somewhere between 10 to 12 
per cent. So, Sir, when you are look­
ing at medical care you have 88 per 
cent of other costs than the cost of 
drugs. We, Sir, in the industry res­
pectfully submit that the best way to 
deal with the problem to which the 
hon. Member has referred, is to allow 
the industry to expand as rapidly as 
possible so that it can take advantage 
of the economics of size and then, 
Sir, we submit that the other 88 per 
cent of cost should be taken care of 
by Government*.

SHRI ARJUN ARORA: That M
per cent is out of the jurisdiction wt 
the industry and this committee. IM  
us concentrate on the 12 per cent nnd 
bring it down. You please repljr 
to my question: ‘ whether, in view 
of the per capita income of the Indian 
people, you will concede that moftt 
of the products of your members are 
at the moment out of reach of the 
people.

SHRI RpY: Sir, I cannot deny
the statistical fact. The fact is that 
in many countries of the world the 
costs of drugs are outside the capa­
bilities of a large number of people. 
Sir, we play our part in making 
drugs available at reasonable cost, 
but the industry today is hampered 
by Government rules and regula­
tions; we are not just permitted to 
do what we want to do. The price 
of each drug is subject to control by 
Government. We are not free to fix 
the prices of our drugs in any way 
we want.

SHRI ARJUN ARORA: You have
said that your members are manu­
facturing bulk drugs, intermediates 
and pharmaceutical preparations. 
Could you give us a break-up of 
your production under these three 
Heads which you have mentioned?

SHRI ROY: Sir, I cannot give you 
the exact break-up of the members 
of our organization. I can put it in 
this way, Sir, the total output of the 
industry is of the order of Rs. 20# 
crores per year. Out of that Rs. 20§ 
crores,—I think I am correct in say­
ing—the output of bulk drugs is •£ 
the order of Rs. 25 crores.

SHRl ARJUN ARORA: Is it cor­
rect to say that most of your mem­
bers are spending most of their 
energy in importing the intermediate, 
the penultimate product?

SHRI ROY: I would say with
respect that that is a totally incor­
rect statement.
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j iv e  us th* figures of import of  basic 
£rugs, the intermediates and the 
penultimate products of your mem­
bers? %

SHRI ROY: I can only say this:
The total imports of the industry, to 
sustain an output of approximately 
200 crores of rupees per year, in the 
post-devaluation terms, of rupees to­
day, is of the order of Rs. 17 crores.

MR. CHAIRMAN: What is the
percentage?

SHRI ROY: About 9 per cent.
Ten years ago the import require­

ments of the industry represented 
about 19% of its total production. 
Over a period of some ten years 
basic manufacture has been establish­
ed in the country, which has enabled 
imports of finished pharmaceuticals 
to be reduced from 19% to about 
9%. Within the Rs. 17 crores which 
I have stated, there are, I believe, 
something; of the order of Rs. 5 crores 
worth of finished specialities which 
are not made in India. The balance 
•f Rs. 12 crores of imports represents 
essentially basic and intermediate 
products which are still not made in 
India.

SHRI ARJUN ARORA: We have
been told that 90% of the Patents in 
this country are owned by the 
foreigners.

HTW UTi i n  ; ^  STTcT *rT
fo  f n  y a rffi tt qft

f t  z w m
*rr w r tt ?

SHRI KEITH ROY: If I have
understood the Hon’ble Member’s 
question correctly, I may say that we 
can not do without a Patent Law for 
only thereby will the pharmaceutical 
industry progress and it will also 
be able to become possessed of the 
necessary know-how. We have al­
ready explained the relation between

patents and know-how. It is a fact. 
Sir, that if there is no Patent law, 
there will be no know-how. Now, 
Sir, in the pharmaceutical industry, 
know-how is important because, Sir, 
although you can take the active 
chemicals compound you have to do 
many things with this. -  There are 
some 32 particular processes which 
are not patentable, which are not 
patents and which constitute the 
know-how which enable the chemical 
compound to be put into a form to 
make it into an acceptable drug. 
Therefore, my answer is this with­
out patents there will be no know­
how and, without know-how, the in­
dustry will die.

SHRI MASANI: Since 1965 no
pharmaceutical patents have been 
sealed. Could they tell us about the 
number of applications and what is 
the effect of this back-log that has 
collected?

SHRl KEITH ROY:

Since 1963—patents have not been 
granted or sealed. Sir, there are 
products which have been patented 
abroad and which we would like to 
bring to India. Many of us have 
plans to bring new products, new 
drugs, new medicines to India, but 
this could not be done because there 
is no patent protection. We have 
made a study in our industry which 
clearly indicates that there has been 
a very very serious drop or decrease 
in the number of new dru&s that 
have been introduced into the Indian 
market since this position was creat­
ed In 1963.

The maitter which should cause 
concern to India is that, since 1963, 
the number of patent applications 
that are being made in India has 
been on the decrease. This is an 
indication Of the world’s concern in 
regard to the position which is obtain­
ing in India. They will not bring 
new processes because there is no pa­
tent protection.
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SHRI MASANI: You have stressed 
the importance of know-how. Can 
you suggest any methods by which 
the process is patented along with 
know-how which enable the process 
to be worked?

MR. CHAIRMAN: Is know-how
patented along with the process?

SHRI WYMAN: Know-how is a
very complex thing which spreads 
over a number Of technologies engi­
neering, physics, chemistry and a 
very large accumulation ot knowledge 
which has been built up over a long 
time. To attempt to patent each an 
Individual snipped would be very 
expensive and no Company can 
afford to do it unless such a com­
prehensive system is devised to cover 
the entire know-how that is involved. 
I think it would not be possible.

DR. SUSHILA NAYAR: In most
of the count where there are 
patents, they do not give product 
patent but they give process patents.

SHRI KEITH ROY: The general
movement in patent system to-day 
is to move from process patent to 
product patent. Germany, Switzer­
land and Japan are product patents. 
The general tendency in the world 
to-day is to move from process patent 
to product patent.

MR. CHAIRMAN: I think Japan
had, till very late, process patent.

SHRi DIVECHA: Recently, even 
in West Germany they have in­
troduced product patent. There are

countries to-day having product 
patent for pharmaceuticals.

DR. SUSHILA NAYAR: When
these countries have developed their 
industry to a large extent, they want 
their monopoly to be so complete 

they do not want any other re­
search worker to come up and say 
that they have the product patent. 
But you will agree that it is not in

the interest of the developing coun­
tries to have product patents.

SHRI DIVECHA: On Appendix
‘A’ you will find so many under­
developed countries Eke Ceylon wha 
have product protection.

SHRI ARJUN ARORA: When wa*
Patent Law enacted in Ceylon?

SHRI DIVECHA: I will find out.
DR. SUSHILA NAYAR: Scientists

in any country want to have their 
research. They want to discover new 
things for their own country and if 
you have a product patent you clt>se 
all the doors for them. The scientists 
have in fact complained that the 
process patent also has put a lot of 
obstacles in the way because patentee 
very often obtains all the possible 
combinations and (permutations and 
obstructs them. He does not use 
all those products. He does not use 
all those processes. But he obtains 
them in order to obstruct the path of 
the other research workers who may 
discover a different process.

SHRI KEITH C. ROY: May I just
make one point? We respectfully 
submit that the hon. Member’s basic 
presumption is incorrect because the 
whole purpose of a patent is to en­
sure disclosure and the disclosure in 
a patent specification, be it a product 
patent or a process prl-iit, makes 
available to scientific workers 

througout the world the knowledge 
that has become available to the par­
ticular worker thereby enabling 
other scientific workers to think and 
develop new ways and methods of 
approach to a particular problem.
In fact the whole basis of a patent 
is disclosure and stimulation of 
further research.

DR. SUSHILA NAYAR: You have
made it clear. At the same time 
you have told us that there is a 
free know-how that a patentee has 
disclosed in a patent. But, that does 
not enable the other scientists to 
make use of their product. There 
are certain things which are not
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disclosed or which will not be dis­
closed unless that be a product patent 
which the person wants to keep to 
himself. Would you agree?

SHRI WYMAN: A product patent
is an alternative to a process patent. 
Very often in the discovery or inven­
tion of a new drug, it is the drug it­
self which is the invention. Take for 
instance the discovery of Isoniazid. 
This is active against T. B. disease. 
This was an invention. This was 
discovered as a result of a long
screening in a process of the re­
search. But, at the end of the pro­
cess what can the inventors can do? 
They can scarcely take out a patent 
for the process. For manufacturing 
Isoniazed, a well known method was 
used. The fact that this compound 
is a very valuable T. B. drug goes to 
show that for this particular purpose 
a Producer patent would have been 
of some value. The process patent 
would not be useful at #11.
Criticism has been levelled here 
and elsewhere about the prolifera­
tion of patents. An inventor endeav­
ours to cover several known routes 
possible for leading to the end-pro­
duct. If there was a patent system 
for an end product, they would not 
have to resort to this type of subter­
fuge. Of course there is a great deal 
of wasted effort in research labora­
tories. And everybody is in favour 
of a product patent to avoid the 
waste.

DR. SUSHILA NAYAR: You have
more or less confirmed that many of 
these process patents are taken not 
for the promotion of science or for 
the promotion of knowledge or deve­
lopment but to protect the interests 
of the inventor. I understand that. 
So far as I.N.H. case is concerned, 
don’t you agree that fortunately the 
process of INH production was known. 
This drug is for T.B. treatment. To­
day it is very cheap and is available 
for a mass treatment to any agency— 
governmental or non-governmental. 
*Hiis was not so with regard to the 
product patent. That would not help 
us. It would be as expensive as 
streptomycin or P.A.S. Some of these

things are far more expensive. Would 
you agree with that?

SHRI WYMAN: It so happens
that we are talking of a very simple 
compound. INH is a chemical with 
a simple molecule. Comparing it 
with streptomycin which is a very 
complex molecule made by a Coaflgr 
process of fementation & extraction 
is not a valid comparison. It is also 
true that streptomycin is now very 
cheap. It was expensive when it was 
first discovered.

DR. SUSHILA NAYAR: Mr. Roy, 
you said something about spurious 
drugs. Don't you think that the 
drug? act is there to take care of the 
spurious drugs? The patent act is 
not to ensure safety against spurious 
drugs. It is entirely to protect the 
interests of the patentee and perhaps 
for disclosure of knowledge as you 
yourself have said.

SHRI KEITH C. ROY: I think
there is an answer to the hon. Mem­
ber’s proposition. There are some­
thing of the order of 2,300 units 
licenced in India under the Drugs 
Act to manufacture drugs. We know 
from our experience htrw the Drugs 
Act is enforced throughout India. It 
is, I think, an. admitted fact that in 
most States the Drugs Act is not being 
enforced because there is no adequate 
personnel. In the States of Maha­
rashtra and Gujarat, we have, if I 
may say so, a highly efficient and 
highly competent drugs administra­
tion. I think that Is one of the 
reasons for the flourishing state of 
the drug industry in these two States. 
But we do not believe, Mr. Chairman, 
that the Drugs Act per se operates 
to ensure that no spurious drugs will 
be produced in those units which are 
licensed under the Drugs Act.

DR. SUSHILA NAYAR: I would
not join issue with you on the 
cacy or good implementation of the 
Drugs Act in all the States. But I 
agree with you that it is not very 
well enforced in all the States. But, 
where the major drug industry is
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located—Maharashtra and Gujarat and 
I think to a lesser extent in Bengal 
too—relatively speaking the Drugs 
Act is better enforced. Here by all 
means they should be made to en­
force the Drugs Act better and more 
efficiently. You will agree with me 
that you cannot have safeguards 
against spurious drugs through the 
Patent Law.

SHRI KEITH C. ROY: The Patents 
Law, I am of view, cannot prevent 
these.

DR. SUSHILA NAYAR: Another
thing that you have stated is that this 
ceiling of 4% is arbitrary. I was told 
by a number of people that during 
the last so many years, royalty al­
lowed by Government has not been 
more than 3.5% even though at 
present there is no ceiling imposed. 
Is that statement correct?

SHRI KEITH C. ROY: The posi­
tion, Mr. Chairman, as we under­
stand it is this. Over the years, ad­
ministrative measures have been 
taken to bring down or to curtail 
the rates of royalty. As Mr. Venk- 
Katachalam, the then Joint Secretary 
of the Ministry of Industrial Deve­
lopment stated at the meeting of the 
first Select Committee, it is a fact 
that over the years the rate of 
royalty has been brought down to 
about 5%. That is correct.

DR. SUSHILA NAYAR: Your
objection is more from the point of 
view of its causing psychological 
scare or something of that type. Is 
it so?

SHRI ROY: If I knew that I
could come to you and argue with 
you about the return which you 
would give me for something which 
I am giving, I would come Sind neg- 
gotiate with you most willingly. But 
if, prior to my opening negotiations 
1 knew that whatever we may agree 
upon, I could not have more than 
4% I would come most unwillingly
16 negotiate with you. 
j 006LS—35. 1

DR. SUSHILA NAYAR: 4% is the 
ceiling. Your objection is more from 
the psychological aspect. There may 
be objection if you put that at 4% 
it may become normal thing instead 
of coming down to 2 or 1 per cent.

SHRI WYMAN: Most of the
negotiations take place between 
foreign owners of patents and know­
how and Indian manufacturers. The 
matter is not entirely in the hands of 
anyone in this country. It is neces­
sary to negotiate. We can’t compel 
a foreigner to tell us what he knows 
or make available what he knows. 
If you say under no circumstances 
shall it exceed 4% the freedom which 
at present exists for Government 
Ministries to fix the ilgure that ap­
pears to be reasonable Is gone for 
ever. It is far better to leave that 
figure to be decided by the very able 
and competent bodjie® that already 
exist which will very carefully vet a 
foreign agreement in this behalf.

DR. SUSHILA NAYAR; You said 
about 8 to 9 years being taken before 
drug is produced in India. And, dur­
ing that period, it is the import that 
has to continue. The import is for 
testing the market, to see whether it 
is acceptable to Indian conditions.

SHRI ROY: Clinical trials must
take place under the directions from 
the Drug controller. So, limited 
quantities are permitted to be im­
ported. These limited quantities are 
made available to clinicians specified 
by the Drugs Controller Of India 
and human trials are carried out and 
the details submitted to the Drugs 
Controller. With the very limited 
availability for clinical trials in 
India, it takes about 3 years.

DR. SUSHILA NAYAR: You can
have no objection to anybody import­
ing during that 3 years. Others can 
help you in« carrying out test, and 
testing the market. There is no need 
to restrict right of import.

SHRI ROY: We do not restrict
the right. It is the Government
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which restricts the right. We have 
no say in the matter.

DR. SUSHILA NAYAR: Anybody
can import; you have no objection.

MR. CHAIRMAN: Do you want
the sole import or others may come 
in the field during the specified 
period?

SHRI ROY: It is not we who de­
cide it.

MR. CHAIRMAN: Suppose we
decide 'Let anybody import along 
with the patentee.’ Have you any 
objection?

SHRI ROY: As long as It is nt>t
•an infringement of my patent.

MR. CHAIRMAN: Suppose it™"is 
not an infringement of your patent, 
have you any objection?

SHRI ROY: I am not quite clear
that it would, in fact, be possible to 
get these specialised products from 
other sources. They would not be 
available form other sources.

DR. SUSHILA NAYAR: You are
testing the market. Why do you 
want protection when you are not 
producing it here?

SHRI DIVECHA: From the date
of manufacture we could have no 
objection.

DR. SUSHILA NAYAR: Others
can import and help you.

SHRI DIVECHA: He gets a period
of exclusivity subject to certain reason, 
able restrictions. There are enough 
provisions, Cl. 68 relates to revoca­
tion under certain circumstances. Cl. 
89 to 90 relate to revocation for non­
working under certain circumstances. 
The patent is worked within a 
reasonable time by the person to 
whom it is granted. If It is not 
worked within that reasonable time 
there are ample measures to revoke 
it. The point is adequately met. You 
must give him reasonable opportu­
nity to make the invention in India,

DR. SUSHILA NAYAR: I h»T*
been mentioning about monopoly 
right. Anyway one other question.

MR. CHAIRMAN: Why should
you import before working it? Do 
you not have an exclusive right to 
do it?

SHRI DIVECHA: If I have to
work an invention in India I have 
to get the clearance from Drugs 
authorities. They will insist on 
clinical trial being done. If I am 
not manufacturing I must prove that 
the drug is safe for administering to 
Indians. So I am compelled to im­
port. It is only after drugs con­
troller has cleared me that I would 
go into the question whether I should 
or should not set up a manufactur­
ing unit. How can I do it before 
that? x

DR. SUSHILA NAYAR: You do
clinical trials in 4 hospitals. Some­
body else has imports and does the 
trial in another 4 hospitals. Pro­
cedure will be quicker. We Shall 
know whether it is safe quickly. 
Drugs controller will give clearance 
early. You could test market quic­
ker. Once you produce nobody can 
import.

SHRI DIVECHA: In my opinion
if one person is given the right to 
import, it means the quantity allow­
ed to be imported and allowed to be 
distributed for clinical trials.

DR. SUSHILA NAYAR: You
said something about the expendi­
ture on research being 2.8% inclu­
sive of quality control. I rather 
doubt if your quality control effort 
is. 8%. What I would like to know 
from you is: as against this 2.8% 
which represents research as well as 
quality control, what is your ex­
penditure on promotion, develop­
ment and so on.

SHRI MODY: I think the per­
centage which has been calculated is 
round about 8—10 per cent.

DR. SUSHILA NAYAR: You
are doing better than some of
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reading from the reports in other 
countries it is something like 20— 
25% on promotion.

SHRI MODY: The prices in India
are very much lower than the prices 
in other countries.

DR. SUSHILA NAYAR; He says it 
is in inverse proportion. I remember 
when last time I compared the figures 
India is one of the highest priced
countries. From the statistics even 
when compared with Pakistan it is
the highest priced country.

I want to understand one thing. 
You said that research initial expen­
diture Is something like Rs. 3 crores, 
recurring expenditure Rs. 50—60 
lakhs. As we have found from your 
various units, we found most of you 
are doing a certain amount of re­
search, some spending Rs. 10 lakhs 
tor Rs. 15 lakhs. Do you mean to 
say setting up such a research unit 
like Ciba?

SHRI WYMAN: The answer is: the 
figure given Rs. 3 crores is to set up 
a general research unit on a broad 
base for a full range of fundamental 
research and putting up the Com­
prehensive toxicoFity and testing 
agencies that are necessary for new 
drugs. Smaller figures which are 
common place in India relate to 
specialised research in a very res­
tricted field with particular interest 
to the company concerned. I think 
it is a very good way to start because 
such a unit can be broadened, in­
creased in size as the prosperity and 
resources of the company increase.

DR. SUSHILA NAYAR: Do you
think in terms of several of you 
getting together to have some com­
mon facilities*

SHRI WYMAN: The idea of col­
laborative' research has been mooted 
and often it does take place to a 
limited extent and in certain res­
tricted specialised areas. More than 
anything else the research team

needs motivation. For that motiva­
tion it needs an element of competi­
tion.

DR. SUSHILA NAYAR: You
said something about the period
of ten years not being enough. We 
were told by several people who 
appeared before us that obsolescence 
in drugs is so frequent that general­
ly there is not more than a five year 
period against drugs after that some­
thing new comes. Why do you think 
that ten year period is not enough. 
In fact they suggested that it should 
be lowered to 7.

SHRI WYMAN: Te idea of obso­
lescence will not stand up to exa­
mination. If a drug becomes 
obsolete, it is no longer of any uie 
and whether or not it is patented. 
In point of fact major cjrugs do 
have a useful life span of more than
5 years. Such drugs as Penicillin, 
Streptomycin, sulpha drugs, stc. 
These have been in vogue for about 
20 years. I do not think the idea 
of really important major drugs be­
coming obsolete in 5 years is true.

DR. SUSHILA NAYAR: Recently
you said there have been very many 
drugs that have come into the Indian 
market There have been so many 
world-shaking discoveries in the field 
of drugs in the last few years. Are 
you in a position to tell us if there 
are some very outstanding wonderful 
drugs that have not come into the 
Indian market?

SHRI WYMAN: I can think of Am- 
picilin which is not made in India.

DR. SUSHILA NAYAR; I think it 
is on the verge of being produced 
in India.

You said something like Rs. 200 
crores of rupees worth of drugs are 
being produced ^  India out of which 
about Rs. 30 crores are basic drugs 
and the rest are formulations. Would 
you like to comment on that? That 
shows that if you just make any 
formulation, the drug is not different.
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SHRI WYMAN: I think it is very 
easy to get some very confusing and 
conclusive figure3. You cannot real­
ly put a value of Rs. 200 crores. In 
faet Rs. 200 crores value of interme­
diates is anybody’s guess.

DR. SUSHILA NAYAR: Experts
tel] us that Rs. 30 crores worth of 
baiic drugs are produced.

SHRI WYMAN: It is very difficult 
to put a meaningful vfclue on these 
things.

DR. SUSHILA NAYAR: The total 
value of drugs produced in India 
comes to Rs. 200 crores and we are 
to’.d that the basic drugs produced 
are only worth Rs. 30 crores or a 
little less; the rest of 170 crore3 are 
all formulations, syrups, etc. There­
fore, the competition is more in the 
area of different formulations rather 
than drugs for sale.

SHRI WYMAN: We are get­
ting into a confusion in regard to 
these figures. For example, the cost 
of bulk penicillin in India is some­
thing like 50 paise per mega unit and 
when it is marketed what is the 
value given to it? The amount of 
Rs. 35 crores of bulk drugs may be­
come 200 crores of formulations.

SHRI M. R. MASANI: Whenever a 
prominent politician is ill, like Dr. 
Lohia or Mr. Annadurai, we have to 
get the necessary drugs from other 
countries. Why it is not available 
here and what is the reason for this?

SHRI KEITH C. ROY; I think this 
is the result of the Government’s in­
dustrial policy.

SHRI M. R. MASANI: Would you 
explain?

SHRI KEITH C. ROY: The hon. 
Members know that no unit can set 
up a pharmaceutical manufacturing 
plant without the previous permis­
sion from the Ministry of Industrial 
Development. The Ministry in con­
sultation with other Ministries and 
the Planning Commission have fixed 
the targets for the pharmaceutical in­
dustry and the production of certain

basic drugs is also included within 
the targets. If the production of any 
type does not fall within the target, 
they are not allowed to be produced. 
We all know that certain areas of 
operation are being reserved for, if 
I may say so, the public sector under­
takings and the private sector is not 
permitted to enter into those areas. 
It is said that, in due course, the 
drugs will become available from the 
public sector undertakings. As a 
matter of experience we all know, 
there are certain areas in which we 
in the private sector would like to 
expand our operations—like basic 
manufacture, etc. But, so far, we 
have not been permitted to do that. 
There may be other reasons also. It 
may well be that a drug would be so 
little used in India that its manufac­
ture in India would be just not be 
economic. It may also be tnat it 
may be an emergency drug.

DR. SUSHILA NAYAR: There are 
also drugs in the stage of experi­
mentation and they are not fully 
established. But the people know 
that such and such a drug is under 
experimentation and available. I have 
received several requests for an anti­
cancer drug which is under experi­
mentation .

SHRI KEITH C. ROY: An expen­
sive range of what we call “service 
drugs” is not normally available in 
the market, but the medical profes­
sion knows about them, and we keep 
a small quantity in stock and make 
them available.

MR. CHAIRMAN: There is a
strong organised sector, which feels 
that process patent is more suitable 
for India; this is the view of those 
in favour of patents. The general 
feeling is that the process patent 
will be more beneficial.

SHRI WYMAN: Either system
is acceptable to the industry. It 
must be understood that one is much 
more simple than the other. I think 
we favour the product patent because 
of the simplicity with which the
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product patents operate. If we have 
to follow the system of process pa­
tent, we will accept that. Then it 
is -necessary to understand what I 
may call defensive research* Obtain­
ing a large number of parallel proces­
ses for one particular product will 
remain. This should be accepted in 
that case.

MR. CHAIRMAN: There h a view 
that instead of obtaining all the pro­
cesses the processes that lead to 
actual production should be patented 
or there should be a time limit with­
in which the processes should be 
worked; otherwise, they should be 
released, which will enable the other 
scientists to register their processes.

SHRI WYMAN: The real essen­
ce of an invention in the drug
field is the drug itself. If that can­
not be patented as an entity, then 
the effort of the manufacturer will 
certainly be to 3top his imitators get­
ting the benefit from what he is doing. 
There are different paths of obtaining 
a drug by alternative processes.

MR. CHAIRMAN: Out of 10 pro­
cesses patented, you are working only 
two. Have you any objection if the 
remaining 8 are released as they are 
not being worked?

 ̂ SHRI DIVECHA; What you say is
correct. At the present moment, an 
inventor has to claim various pro­
cesses in his patent application. 
Thereafter, he develops the most eco­
nomical processes which certainly 
leave the other ones unworked. If 
any person wants to utilise that pro­
cess, there is provision even under 
the existing Act. There is the clear 
provision in the law which entitles 
any person, after the sealing of the 
patent, to work the invention in India 
if he is able to do so.

► MR. CHAIRMAN: Why should not
| processes which are not being

worked be released?
SHRI DIVECHA: Chemical process 

of the chemical substance is a very

small part. Clinical trials to make it 
acceptable to the medical profession 
as a useful drugs involve lot of in­
vestment. Today it is accepted that 
in India it takes two or three years 
before clinical trials are complete and 
the drug is allowed to be marketed. 
By just allowing the patent of one 
or two chemical processes, you are 
depriving the man who worked on 
these details, and that is where the 
team work of the company came into 
the picture.

SHRI FAKHRUDDIN ALI 
AHMED: I will just ask one or two 
questions for information. First of 
all, can you inform the Chairman and 
Members of this Committee, how 
many of the patents granted have 
remained unworked for over five 
years?

SHRI ROY: I regret we have no 
information1.

SHRI FAKHRUDDIN ALI AHMED: 
Will it be correct for me to say that 
a large number of the patents grant­
ed—70 per cent, 80 per cent have 
remained unworked for a period of 
five years?

AN HON. MEMBER: That is what 
you said in your evidence.

SHRI KEITH C. ROY: I said that 
after five years, a number of the pa­
tents initially taken out lapse.

SHRI FAKHRUDDIN ALI AHMED: 
Do you agree that this is the matter 
which we have to consider that where 
patents remain unworkable for nU**1- 
ber of years they should automati­
cally bfe revoked?

SHRI KEITH C. ROY: This is a
proposition which, I must submit, we, 
with your permission would like to 
consider, and for which we want some 
time.

SHRI FAKHRUDDIN ALI AHMED: 
Let us have your views on this. If 
so, what is the period which you 
would like to prescribe for such re­
vocation?

Then, you have said a good deal 
about royalty. Can you give me the 
number of cases where under the
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existing arrangement and existing 
law Government have allowed royalty 
beyond 5 per cent?

SHRI KEITH C. ROY: No, Six. I 
haven’t that information. It is in the 
Ministry of Industrial Development.

SHRI FAKHRUDDIN ALI AHMED:
I have been looking into it. I have 
not come across one case where more 
than 5 per cent has been allowed 
Only 5 per cent has been allowed in 
very exceptional cases. I think the 
Controller puts it at 1/112 or 2 per 
cent. Therefore, what objection can 
you have to this when we are Axing 
a limit of 4 or 5 per cent in our pro­
vision?

MR. CHAIRMAN: Under the pre­
sent arrangement there is no ceiling.
It did not exceed 3 to 4 per cent._

SHRI KEITH C. ROY: 4 per cent is 
subject to tax.

SHRI FAKHRUDDIN ALI AHMED: 
Everywhere it has been subject to 
tax.

SHRI KEITH C. ROY: Our basic
position is that we envisage a situa­
tion in which we will much more wil­
lingly and freely negotiate....

SHRI FAKHRUDDIN ALI AHMED: 
Here we not you want us to remove 
an uncertainty. On the other hand,

when we are layir^ down a certair 
standard, certain basis, you object to 
it. But what has been our experience 
charing the past few years? I tell you 
I have taken into consideration whal 
has been happening during the past 
few years, i think there are very 
few cases in which we have allowed 
even 5 per cent. Otherwise the 
percentage of royalty has been much 
less. ,

SHRI DIVECHA: The point that
we make is that we are aware of the 
fact that there is one administrative­
ly imposed ceiling. But we are 
objecting to the statutory ceiling, 
which, if it is put in the law, is going 
to affect the development of the 
industry.

MR. CHAIRMAN: Thank you, Mr.
Keith Roy, and your colleagues for 
giving evidence, and we shall see 
what advantage we can take of your 
evidence. The Committee will take 
note of this.

SHRI KEITH C. ROY: On behalf of 
my coleagues, I thank you all for the
tremendous amount of care and at­
tention that you have given to this 
Bill. We are also thankful to you 
for this opportunity given to us for 
placing our views before the com­
mittee. Thank you very much.

(The Committee then adjourned)
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MR. CHAIRMAN: Dr. Oovinda-
chari, the Committee would be very 
much pleased to have your views 
about the Patents Bill. Please make 
a short reasume’ of what you propose 
to state. Thereafter, hon. Members 
will put questions, to which you reply. 
Please note that the evidence given 
by you 3hall not be treated as confi­
dential. It is liable to be made pub­
lic and available to Members of Par­
liament. Please give an introduction 
of what you are and where you are.

DR. GOVINDACHARI: I am Direc­
tor, CIBA Research Centre, establish­
ed six years ago, and we are engaged 
primarily in developing new drugs 
and pharmaceuticals. I did not come 
prepared to make any statement, but 
I would make a few brief remarks 
about the Patents Bill. I should like 
to emphasize that I am not speaking 
as a commercial man. My knowledge 
of commercial transactions is zero. I 
am just speaking as a scientist in a 
research laboratory which has been 
engaged in developing new pharma­
ceuticals. I am not aware of the sub- 
teltjes of economics, of commerce, 
price structure, this and that.

7 MR. CHAIRMAN: The Committee
wili be very pleased to know your 
work background and your contribu­
tions.

DR. GO VINDACH ARI; Before 
coming to CIBA about six years ago, 
I was professor in the Presidency Col­
lege at Madras. Later on, for two 
years, I was the Principal of the Col­
lege ateo. In 1963, a new laboratory 
was set up and I was asked to take 
up the Director. I knew that the 
place had excellent facilities, most 
modern equipment and also a very 
good group of scientists. So I chang­
ed over and I have been there for the 
last six years. By training I am an 
Organic Chemist and I have been 
studying natural products, especially 
plant products, the isolation of com­
pounds from substance, and so on. 
That is my scientific background.

I am a member of several learned 
institutions. I am a Fellow of the

International Institute of Science. I 
am a Fellow of the Academy of Sci­
ences of India. Also, I have been for
8 yeara a member of the Bureau of 
International Union of Applied 
Chemistry.

I have published more than 200 
scientific papers in Indian and foreign 
journals.

Now, to put it very briefly, my 
opinion about the Patent Bill, I con­
sider that patents are essential if 
active research has to be done for the 
development of new drugs. I feel that 
the existing term of 16 years te quite 
reasonable. Without beating about 
the bush, I come to the main points.

As regards product processes, I feel 
that product processes are really im­
portant things and product patents 
should be granted. I do not feel there 
is any justification in distinguishing 
between pharmaceuticals and other 
products. I think it is proposed to 
grant 14 years protection to other 
products and 10 years to pharmaceuti­
cals. This, I do not think, is reason­
able in my opinion.

MR. CHAIRMAN: What about
Licence of Right?

DR. GOVINDACHARI: As far os 
licence of right is concerned, I feel 
that each individual case should be 
treated on its merits. Licence of 
Right is, I think, an expropriatory 
.measure. Somebody spends Aox of 
effort and time in developing a d^ug. 
And unless that party is unable, for 
various reasons, or unwilling, there 
is no justification in giving licence of 
right to other parties. But then the 
payment of royalty should be decided 
on the merits of each individual case 
—how much investment has been 
made, how much time has been spent, 
etc. An arbitrary royalty of 4 per 
cent or so should not be awarded. It 
should depend on the exact cace,

MR. CHAIRMAN: Do you feel like 
this: By giving a longer period, it 
prevents the Indian scientists from
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traversing other areas for a ion* time 
and thereby it hampers the improve­
ment of the Indian scientists?

DR. GOVINDACHARI: I do not 
feel like that, because, in practice, 
we have been doing research of the 
same type as is being done in the 
leading laboratories of the world. I 
do not think it has come in our way.

MR. CHAIRMAN: Mr. Masani.

SHRI M. R. MASANI: It is a real­
ly impressive evidence. I have noth­
ing to ask.

SHRI KRISHAN KANT: This is 
your paper?

DR. GOVINDACHARI: Yes, I wish 
I had spent more time in prsparing 
this.

SHRI KRISHAN KANT: You have 
said: “There is a brain drain in this
field___-May I know whether the
hrain drain in the pharmaceutical 
field is the same as in the engineer­
ing and technical fields, or is it some­
thing more?

DR. GO VINDACH ARI: I would say 
that there is brain drain for various 
historical reasons. There is more 
brain drain in the case of Organic 
Chemists than probably in the Kngi­
ngering field. If I may say, many of 
my students are abroad now, settled 
in the United States permanently be­
cause of lack of oportunities in India.
I feel that the brain drain in the iieid 
of Chemistry is probably much more, 
than in other fields. Especially, BiQ- 
chemistry is an area in which this 
country offers no opportunities at all 
and 90 per cent of the first rate Bio­
chemists in India are settled .aaostiy 
in the United State3, a few in Europe 
and other countries. It is a very sad 
situation.

SHRI KRISHAN KANT: You have, 
mentioned that investment con bo 
wholly Indian. Collaboration from a 
reputed foreign pharmaceutical firm 
With adequate safeguards for latjonal 
inter est should not be unwelcome. Do 
you mean that ,the collaboration

should be in the field of research or 
it should be only confined to the 
Industrial field?

DR. GOVTNDACHARI: Just vo giv& 
you the brief idea, in the United States 
alone they are spending 1000 million 
dollars I am told on research on 
pharmaceuticals whereas we (our 
Institute & CDRI) are spending hard­
ly 20 million rupees or two crores of 
rupees. There has been nothing in 
the pharmaceutical research area. Due 
te various reasons, Western Pharma­
ceutical Companies have given a big 
lead. In research they are very very 
dominant even in India. For exam­
ple in CIBA substantial share is held 
by them. There are many firms part­
ly owned and partly financed by such 
pharmaceutical companies. There are 
purely Indian companies which are 
coming up for the last 10 years. I 
hope purely Indian segments should 
start on research line ai well as others 
which are working in collaboration 
with foreign firms because there is a 
great deal of uncertainty about this 
pharmaceutical research and develop­
ment in which we have practically no 
experience. Second advantage is sup­
posing we had really first rata drug 
development from the Indian labora­
tory (no doubt if there is collabora­
tion with foreign firm) we have much 
better chance of exploitation all over 
the world thta purely from Indian 
firms for some of the leading firm? 
like CIBA who have international re­
putation. They have some establish­
ment to look after their interest and 
supposing some drug came out of 
research, such a firm has much bet­
ter chance of getting used all over 
the world, thereby giving indirect re­
turn to *ndia*i economy also.

SHRI KRISHAN KANT: Suppling 
the patent is not utilised for five years 
let it lapse.

DR. GOVINDACHARI: What do 
you gain in having it lapsed?

SHRI KRISHAN KANT: That
patent need not allow others to work.
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I hope you do not want others to shut 
their research work.

DR. GOVINDACHARI: In practice
nobody shuts it. They do many other 
things. The possibilities in phanuna-
ceuticals research are immense, other­
wise you would not have almosv 200 
or 300 pharmaceutical companies. If 
there is no scope for work, why 
should they establish all this.

SHRI KRISHAN KANT: Can you 
have any objection if after five years 
of scaling they are allowed to lapse?

DR. GOVINDACHARI: There may 
be practical difficulties. They may 
file a patent and they may try to 
improve their product and trv to get 
something better. The moment we 
get a lead in the biological laboratory, 
that there is some activity of desirable 
type and this is the time we apply 
for patent and after that it +akes 5 
year' or so to go on answering the 
patent examiner. Some times they 
are not satisfied. They want other 
experiments to be done. This i- a long 
process.

SHRI KRISHAN KANT: Not afier 
the date of filing but five years after 
the date of sealing. Could you have 
any objection if it is allowed to lapse 
after five years from the iato of 
sealing?

DR. GOVINDACHARI: I have not
thought over this at all.

MR. CHAIRMAN: Somebody told
us that 60 per cent are allowed to 
lapse after certain time because they 
do not think it commercially to be 
worked out. If it is so, my fnend’s 
argument is correct.

DR. GOVINDACHARI: It costs a
lot of money to keep the patent alive. 
In some countries you have to pay 
exorbitant charges. Supposing it is 
of no U3e, the Company will be the 
first to drop the patent. For example 
in our laboratory we have so far 
filed 35 patents. Some of the earlier 
patents we have abandoned because 
sufficient work has shown that there 
is nothing much in it. Becausc it is 
very expensive to keep the patent

alive, I do not think anybody does it 
for pleasure.

SHRI MASANI: How t3 it expensive 
to keep the patent alive?

DR. GOVINDACHARI: In West
Germany you have to pay the fee.

MR. CHAIRMAN: Normally 60 per 
cent of the patents are allowed to 
lapse.

DR. GOVINDACHARI: There are
some countries which charge exorbi­
tant fee and we ourselves do not feel 
justified in spending so much money 
and keep the patent alive when we 
know that after two or three years 
there is nothing mudi in it. We h*ve 
abandoned several patents.

SHRI KRISHAN KANT:"* Should 
there be any difference in the Patent 
Law of a developed country and 
under-developed or developing coun­
try or should it be the same? Should 
there be a weaker patent law for 
developing country or stronger patent 
law for a country?

DR. GOVINDACHARI: If you
have a scientific patent law in this 
country and if it is your object to 
promote more and more research with­
in the country, a weak patent law is 
going to have more adverse effect be­
cause in 1963 when CIBA look a 
decision to set up an institute with 
Indian gtaff, It was a big step. It 
wa3 hoped that many other countries 
who also have big sales in India also 
would fall in line. Then there was 
delay of two, three years. Patent 
came in and many people when talk 
of enacting a new patent law entail­
ing the benefits of the patent system, 
many forms given up the idea of sell­
ing up research laboratories.

You should not do anything which 
will definitely harm the further re­
search and investment in this direc­
tion.

MR. CHAIRMAN: You said, after
1963, some of the plans |programmes 
sought to be executed were dropped; 
what do you mean by it?
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DR. G O VIND ACHARI: I know
several other people who visited 
my laboratory. ^They sew and they 
wanted to know details about 
expenditure availability of staff,
chemicals for research, equipments 
and all that. They were very
keen to set up research labs. They
recruited 5 or 6 scientists and trained 
them in Germany. Still this is going 
on for 5 years or so. Still they have 
not taken major decision to actually 
start research in India.

SHRI C. C. DESAI: You say, for
setting up research laboratory, this 
has not been approved by Govern­
ment.

DR. GO VIND ACHARI: The BUI
is going on for the last 5 years. From 
time to time various people have 
been coming and whenever I meet top 
people I ask them, why don’t you set 
up this. They say unless they know 
something about this, something that 
is going to be finally done about it, 
they are not in too much of a hurry 
to invest a lot of money. This will 
come to 3 crores of initial capital in­
vestment and another 50 lakhs to a 
crore in subsequent years. Our last 
year’s expenditure in 1968 was 97 
lakhs including interest on capital 
chaTges. This is now going to level 
up at this level probably, almost * 
crore of rupees. We have been 
operating for last 6 years and pro­
bably spent about 4 crores, revenue 
expenditure and I don’t know when 
we will get the product on the mar­
ket which will recall he money which 
has been spent. We don't know this. 
This money could have been very well 
invested in some thing which is imme­
diately yielding returns. I know 
CIBA have many other plans. They 
want to set up pesticide plants. They 
wanted to expand dyes and phar­
maceutical production. All that money 
could have gone into actual produc­
tion. Now, if there is no proper re­
turn on the investment I don't think 
people are going to be interested in 
any such activities.

SHRI KRISHNA KANT: There are 
various cooperative organisations 
which are doing such work in the

other fields and I want to know whe­
ther such a cooperative research asso­
ciation can be set up for the phar­
maceutical industry in this country.

DR. GO VIND ACHARI: I personally 
believe that in the case of phar­
maceutical industry this may not be 
a useful thing. In the case of textiles 
I know such research institutes have 
been of great help. There are vari­
ous day-to-day problems which are 
there. The problems are in textile 
industry and pharmaceutical industry 
which are absolutely different.

SHRI KRISHNA KANT: You said
when a product is coming out others 
who wanj to produce it by some other 
process should not be allowed to do 
it. Is it not trying to veto research 
and put a block in respect of original 
work of the scientists? Don’t you 
think there should be freedom in re­
search?

DR. GOVINDACHARI: It is pro­
duct that is important. It is product 
which has an activity. Process is 
only a means to an end. When a 
company produces a product, scienti­
fic staff think of other means and 
other processes of making the com­
pound and also cover it by patents.

SHRI KRISHNA KANT: It means, 
you stop research in that area to 
other persons. Does it not amount to 
restricting the freedom ;n the field 
of research? As scientist, would you 
like it to be done? You have given a 
statement saying: 4,Now, if only pro­
cess patents are granted, a competitor 
may claim a new process which in 
reality may be much inferior” . How 
can it be? Processes cannot be in­
ferior; product may be inferior,

DR. GOVTNDACHARI: What we
mean by processes is this. Suppose 
a product goes into the market. It 
is made by a particular scheme of re­
action starting from some raw mate­
rial. Some competitor may claim by 
different scheme of reaction starting 
from the same raw material or diffe­
rent raw material that he has made
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it cheaper. He files a process patent 
In reality it may be that it is a spuri­
ous claim.

SHRI KRISHAN KANT: In reality 
you can’t say, process is inferior. Pro­
duct may be inferior.

DR. GOVINDACHARI: I do it in 
a different scheme of reaction. He 
has used some other process of reac­
tion and says the product is cheaper. 
It is just to hoodwink the people.

SHRI KRISHAN KANT: This is
not a scientific approach to the pro­
blem. A scientist does not expect this 
thing from you.

DR. GOVINDACHARI: You have
aspiTin. It is made by a certain 
scheme of reaction starting from some 
element. Somebody tries some other 
compound and makes it and says it is 
cheaper. Therefore he wants to go 
to the market. But really it is not so. 
How do you check it? That is the 
point. He may start production and 
say, I am making it by different pro­
cess.

SHRI KRISHAN KANT: Somebody 
wants to make some mischief. You 
can give suggestions for preventing 
that. But there should not be a ban 
on intellectual research.

MR. CHAIRMAN: Take West
Germany and Japan; they have fol­
lowed the process patent and they 
did very well with that. Scientifically 
they are very much advanced. Yet 
they don’t have product patent in the 
case of drugs. West Germany is a 
case in point. So also Japan. They 
are verv much advanced scientifically 
and otherwise.

DR. GOVTNDACHARI: it is desir­
able if it is product. It is not such 
a traeedv to have process patent. I 
am pointing out about the difficulty 
to £0 to the court.

MR. CHAIRMAN: There are two 
sides of the argument.

DR. GOVINDACHARI: You are
placing premium on dishonest per­
sons.

SHRI KRISHAN KANT: You
could give suggestions for that. What 
more is required to be done?

DR. GOVINDACHARI; Actually I 
think in the last 1968 Budget very 
generous concessions have been given 
to the industry to set up research 
units where research expenditure can 
be treated on a different level, really 
great inducement has been given.

SHRI KRISHAN KANT: Have you 
any more suggestions to give?

DR, GOVINDACHARI; These tax 
concessions should continue. People 
should be encouraged to set up re­
search in India. Large number of 
talented young people can be em­
ployed in India. I really feel that we 
are in no way intellectually* inferior 
to any foreigner Japanese or Ameri­
cans. What we principally lack is 
organizational ability. We do not 
have the same organizational ability 
as those people. Man to man our 
people are as clever, as motivated 
and capable of delivering the goods 
as any other people. Intellectually 
they are not any the better. Unfortu­
nately our country lacks organiza­
tional ability which we will get by  
actual practice. I feel once we have 
a large number of laboratories doing 
this kind of research not only in 
pharmaceutical list also other fields 
more and more products will 
come which will be used all over the 
world. Indirectly it will bring pres­
tige and foreign exchange earning 
capacity to this country.

SHRI C. C. DESAI: You said just 
now that very generous provisions 
have been made for expenditure in­
curred on research. As you know a 
great deal of expenses and 25 per cent 
is allowed tax exempt. Entire ex­
penditure is really meant tax exempt. 
In view of that why is it necessary to 
have any patent protection at all? 
Take the case of CIBA. All your 
expenses have been covered by tax
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exemption at least to the extent that 
the Government pays the tax. You 
produce it in our own factories. By 
certain practice you compensate your­
self further. Now I take it that when 
you discover a drug and put it on 
the market after obtaining the ap­
proval of the Drug Controller, you 
will have to examine it. But even 
apart from the chemical compensa­
tion which is not available to the 
other person, why do you want still 
further patent protection?

DR. GOVINDACHARI: It is very
easy to have a pharmaceutical pro­
duct patent and market it.

SHRI C. C. DESAI; If it is as 
easy as that, then everybody will 
make discovery.

DR. GOVINDACHARI: Ciba is one
of the small companies. There are 
many drugs developed by Ciba and 
there is no patent protection!

SHRI C. C. DESAI: In whose
interests. The interests may be merg­
ed in the manufacturer. As against 
that there is the consumer who has 
a peculiar interest. If there is any 
process by which the consumer can 
get the same article at a lower price, 
I am afraid you are on the wrong 
path. You could go on gaining your 
research and make them available to 
the consumer at a lower price.

SHRI KRISHAN KANT: In the 
beginning it may be what you pro­
pose. Now they charge 6.4 expendi­
ture on research. Even then the price 
they charge the market is much more 
than that.

DR. GOVINDACHARI: The price of 
a thing is something entirely diffe­
rent,

SHRI KRISHAN KANT: Suppos­
ing it is added to the body that may 
be repeated in the same pressure, 
In India, maybe, even! if this is added 
to the cost of production of dru£s, 
the cost of a drug in the market will 
be much more than this.

DR. GOVINDACHARI: My maia 
point is that the cost qf drugs in 
India is very different not because 
there has been no research at all but 
mainly because the cost of raw 
materials is practically somewhere 
from 10 to 15 times the international 
price. For example I may mention 
nitric acid, sulphuric acid, caustic soda 
and other inorganic chemicals which 
are much more expensive. Basically 
there can’t any comparison at all with 
regard to our price and international 
price for the sulphuric acid, caustic 
soda, soda ash etc. In fact our cost 
would increase the cost of drugs in 
our country and nothing else. I have 
more experience in the costing work 
and I have tried my best to compare 
the international price. Raw mate­
rial cost of ours is very expensive.

SHRI C. C. DESAI: The hon.
Minister mentioned the third party 
also, namely, the inventor. To what 
extent is the inventor compensated 
for his talent in producing the drug 
which is quite distinct from a manu­
facturer or a company? He simply 
gets a fixed monthly salary—-may be 
a small or big monetary benefit. If 
there is result the man is kept; if 
there is no result, he is gone.

DR. GOVINDACHARI: We still
have to produce something but have 
not come to the stage of marketing 
the product. I know in CIBA, 
Basle the Scientist who they* have 
really contributed and developed a 
new drug. They have also get special 
promotions and special bonus for this. 
They go up the ladder viery much 
faster than the other people. There 
is definitely a recognition for all their 
contributions. If anyone has gone 
something he is promoted out of turn 
even though he may be vounger to 
his other colleagues. He gets re­
warded for this.

SHRI C. C. DESAI: Does he get
Padma Shri?

DR. GOVINDACHARI: He gets a
title of scientific expert, group leader 
or vice-director or director. TCiere are 
various such things in big companies.
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SHRI C. C. DESAI: How many
patents have been taken up by CixiA 
and how many have been sealed?

DR. GOVINDACHARI: Since 1963 
we have filed 35 patems in India but 
no patents have been granted so far 
because we have actually sealed in 
Belgium 11 patents, 4 in Great Britain,
1 in U.S.A. 14 in France, two in 
Hungary, one in Sweden and three 
in Austria.

SHRl C. C. DESAI: Even if there
is no patent law or there is patent 
law as British Patent Law or any 
other country, I believe certain 
patents have been filed or sealed in 
other countries. Will that not affect 
your business here?

DR. G0V1NDACHARI; Probably 
eacn country nas got its own laws. We 
can only file our patents. We have 
filed 335 patents so far. Now I would 
amount that has gone into this kind 
of development. ' We have actually 
tested in our laboratory upto-date 
7,500 compounds to find out their 
biological activities. In the last four 
or five years—to be exact in the last 
three years—we have submitted to 
the clinical trials about 12 compounds. 
These have been actually tried out 
in hospitals and out of these 12, 
zone have been dropped because the 
clinical trails showed that they were 
found satisfactory in animals but not 
in humanbeings. They had some un­
desirable effects on humanbeings. We 
tried them out actually by doing clini­
cal trials in the hospials. Of course 
we do not do them ouTselves but we 
simply hand them over to the doctors 
in hospitals. Five compounds have 
been dropped actually as being not 
fit for human use. We still have 
seven compounds in the clinical trials. 
\t will take two years to find out 
whether any one of them will prove 
to be useful as drug. We are putting 
up enormous efforts in this regard.

SHRI C. C. DESAI: In fact greater
concessions are shown in the matter

of tax exemption so that one can pro* 
duce it cheaper and make it available 
to the public freely. How will it 
affect your zeal or your anxiety for 
going in for research and develop­
ment So you are covered as also 
the consumers in this way.

DR. GOVINDACHARI: How are we 
covered, Sir?

SHRI C. C. DESAI: Suppose you
spend Hs. 50 lakhs in capital expen­
diture or 75 lakhs or whatever it may 
be. You get a plenty of tax exemp­
tion on that. So, you cannot exploit 
the consumers.

DR. GOVINDACHARI: I do not
agree with you when you say that 
we are trying to exploit the consu­
mers. I do not know if this thing can 
go on indefinitely.

SHRI C. C. DESAI: Suppose there
is no Patent Law and everybody is 
free to manufacture anything. Pro- 
bady everbody will produce anything 
with the same potency; it might also 
be cheaper and it may benefit the 
consumers as well.

DR. GOVINDACHARI: Many of
our own pharmaceutical firms, I do 
not think, will be in a position to 
produce them cheaper than the real 
discoverer because the basic factor 
is the price structure for raw materi­
als. Our price of raw materials is 
much higher and that is the reason 
why our cost of drug is more.

I do not think any other person in 
India is going to produce that. CIBA 
is a discoverer of a particular drug 
which no other company would be 
able to manufacture at a *much chea­
per price than CIBA itself.

SHRI C. C. DESAI: If there is no
patent law, anybody else would be 
able to produce a much cheaper drug 
and will be able to compete with you. 
I want to know whether the Patent 
Law has any adverse effect on the 
consumers. You have to justify it.
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DR. GOVINDACHARI: There are
drugs in the market now 
the patents for which have expired 
in 1969. All these drugs had been 
discovered before 1953 and so the 16 
year patent period has expired. We 
are not doing anything for the patents 
have already expired but are try­
ing to stifle whatever research is 
going on.

SHRI KRISHAN KANT: If we are 
free as you say just now, if we could 
get any drug.

DR. GOVINDACHARI: We have
got big companies in this country. 
They can get the drugs in those 
laboratories and make them available 
to the consumer at the lower prices.

SHRI KRISHAN KANT: My point 
is: What have you done for the drugs 

'which are in very large use for which 
patents expired some years ago. I 
would say 80 per cent of the drugs 
are basic drugs on which research 
has been done and their patents have 
expired and still people are using it.

SHRI C. C. DESAI: You said there 
should be no distinction. The life of 
a patent should be 15 years from the 
date of application.

DR. GOVINDACHARI: 15 years
from the date of scaling. Supposing 
it takes so many years to examine a 
patent and grant it. We have filed 
35 patents in India. Not a single 
patent has been granted.

SHRI KRISHAN KANT: If your
process of perfecting the process is 
going on.

DR. GOVINDACHARI; We must 
take a reasonable time. 2 years is a 
reasonable time to ask all questions 
« » d clear all doubts. I have no clear 
wea. There la a last Select Commit­
tee hearing on this that has been go­
ing on since years now.

SHRI P. A. AHMED: As research 
worker, I am sure you are interested

in stimulating research in India- 
Would it not be more appropriate 
that instead of giving some kind of 
protection to the manufacturer some 
suitable remuneration should be 
given to the person who invents and 
after doing it it can be accepted by 
the State.

DR. GOVINDACHARI: The main
answer to that question would be you 
must distinguish between research of 
this type with a definite end in view 
of producing a new pharmaceutical. 
This cannot be done by individuals at 
all. This is a most highly complex 
business. It is not one type of scien­
tist involved.

SHRI KRISHAN KANT: We want 
the scientists who is doing that should 
be fully compensated and should be 
fully rewarded. Whether the manu­
facturer should also be included in 
this?

DR. GOVINDACHARI: Actually
manufacturer invests the money.

SHRI F. A. AHMED: The diffi­
culty arises because the person decid­
ing must have the benefit of research. 
The State exploits and gives all the 
necessary assistance to other scien­
tists. What objection can you have 
in relation to the patent law? He can 
have something and a survey which 
will provide some sort of suitable re- 
munneration to the inventor.

DR. GOVINDACHARI: There are
inventions of various types, inventions 
in the field of electronics made per- 
phaps to be done by a single indivi­
dual. I do not think Russians have 
evolved a single new drug on their 
own ever since Russia came into exis­
tence.

SHRI F. A. AHMED: They have
patent law.

DR. GOVINDACHARI: I would
like you to mention a single drug of 
Russian orign.

SHRI F. A. AHMED: We are 
concerned not only with pharma ceu- 
tical. We are concerned with all the 
research also.
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DR. GOVINDACHARI: I am only
speaking about pharmaceutical. It ia 
not entirely correct. If the manufac­
turer who employs the workers get 
the return. The manufac­
turer can reward us in turn. It If 
not as if he is going to. take away all 
the money. It is a public limited 
company.

MR. CHAIRMAN: Thank you very 
much, Mr. Govindachari, for the trou­
ble you have taken to place your 
views before the Committee.

DR. GOVINDACHARI: Thank
you, Sir, for the patient hearing.

(The witness then withdrew)

MR. CHAIRMAN: Before we send
for the other witness, let us decide 
about asking for extension. The ex­
tension of time is to be asked for, as 
it will end by the end of this session.

SHRI C. C. DESAI: Yes. We can
'decide about that.

MR. CHAIRMAN: I think we can
approve this:

41‘The Committee decided to seek 
further extension of time for the 
presentation of their report till 
the first day of the second 
week of the next session of Lok 
Sabha in view of the fact that the 
clause-by-clause consideration of 
the Bill could not be completed 
and their report presented to the 
House by the prescribed date i.e. 
the last day of the current ses­
sion, as the consensus of the 
members was that during the 
session when some important 
measures were before Parliament 
they couia not sit for a series of 

. days to complete this task. It was  ̂
urged that the very nature of 
the importance of the Bill coupl­
ed with the fact that the mass of 
evidence taken thereon had to be 

. carefully sifted the clause-by- 
*rlause consideration required very

careful thought and there wa« no 
point in rushing through this at 
this stage. .

The Committee authorised the 
Chairman and in his absence . . .

SHRI KRISHNA KANT: Mr. C.C.
Desai..

MR. CHAIRMAN: Yes, Mr. C. C.
Desai.

. .. Shri C. C. Desai to move
the necessary motion in the Houit 
to the that effect on the 29th 
August, 1909.”

HON. MEMBERS; Yes. We may
approve of this.

MR. CHAIRMAN: This is appro­
ved. We may send for Mr. Baldev 
Singh.

II. Shjri Baldev Singh, I.L.&E.O. Goon- 
cil of Scientific and ta taW al
search, New Delhi.
(The witness was called in and he 
took his sent)

MR. CHAIRMAN: Mr. Baldev
Singh, would you please give your 
views about the Patents Bill in brief?

SHRI BALDEV SINGH: I am ex­
tremely grateful to you for the oppo­
rtunity you have given to me to ex­
press my views. I will certainly try 
to be very brief.

As a scientist, I would like to look 
at the facts. Unfortunately, in the 
case of patents in this country suffi­
cient data is not available. I do not 
mean that we do not have data in 
regard to patents; I meant the data 
which is required for the formulation 
of a policy in regard to patents in the 
country. For example, we have no 
data in regard to the utilization of 
patents. Recently, the Controller of 
Patents has given some data. But as 
far as I am aware, the relevant data 
is not available. But the Patent Offi­
ce Technical Society ha* given some
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data which may be useful for form­
ing some of our ideas. I, with your 
permission, would like to read a few
facts- ... ii

Whenever we talk of legislation, 
particularly Patents legislation, per­
haps it might be useful to have some 
preamble as to why we want Patents 
legislation, what is the objective, etc. 
I think that the objective should be 
to provide incentives to research 
workers and inventors, but, still more 
so, Patents should help promoting the 
industrial development of the coun­
try. When these two objectives are 
clear before us, then it might per­
haps be useful to give a preamble.

I would say that in the Indiancon- 
text the Patent law appears to be 
more or less an infructuous exercise. 
I am reading the 1967 figures. The 
position is that out of the patents 
taken (103 by firms, 773 by indivi­
duals, 103 by research institutions), 
70 per cent of patents are taken by 
individuals, who have no means or 
resources to develop them into indus­
trial production. These Patants in 
due course lapse. Let us see the cor­
responding figures for foreign patents 
in India. Out of about 4,000 patents, 
3760 are by firms. I would like to 
make it clear that all foreign patents 
in India are by industrial firms, and 
not by individuals and not by re­
search institutions. Individuals have 
contributed 236: research institutions 
1105. In our country, 60 to 80 per 
cent of the patents are by individuals, 
whiereas a predominant portion of the 
foreign patents is by industrial firms. 
Secondly, even here 60 per cent of 
the total patents are for chemicals 
and food. Even foreign patents are 
mostly for drugs and foods.

The point arises: Are all these
patants utilized? What is the fact of 
this prediminance obtaining in this 
country? Why do foreign firm/3 
come in at all?

I had a discussion the other day 
with some of my colleagues, includ­
ing Dr. Atma Ham on this matter, 
trial manufacture in this country 
The argument generally advanced is 
that if patents are not given, then the 
foreign firms will not put up indus- 
and we will be impeded. It is a very 
valid argument. But then it should 
also be determined as to how many 
of these patents are really patents 
which carry technology. Are they 
really helping industrial develop­
ment? My contention is that I have 
no means; I have no figures on this 
particular item. I do’n think that 
more than 10 per cent of these patents 
are in production. Ninety per cent 
of the patents are not carriers of 
technology . . .

SHRI KRISHAN KANT: Indian or 
foreign?

SHRI BALDAV SNGH: Indian
patents really do not matter. So far 
as Indian patents are concerned, you 
may have them or you may not have 
them, because 70 per cent are by indi­
viduals, who do it just for the satisfac­
tion of filing a patent, which lapses 
in due course. I do not know how 
many of them keep on, because the 
total Indian patents in force are only 
3274 up to date for 20 years or so, 
whereas foreign patents in force are 
35,000 out of 12 lakhs that might have 
been filed in this country about 38,000 
are in force, out of which 35,000 are 
foreign. Really speaking the Patent 
Law in India to-day means how to 
regulate foreign patent only. Of the 
Indian Patents, 70 to 80 per cent are 
individual who have no means to 
take to industrial production. I would 
conclude that those patents are really 
inventor satisfaction patent. They 
are not industrial satisfaction patent.

SHRI R. P. KHAITAN. Will you 
give us some of the Indian patents 
taken for food and drugs?

SHRI BALDEV SINGH: I am 
afraid there is no analysis given by 
the society.

1006(E)LS—36
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The Patent if it carries technology

with it and if it is industrial patent, 
it is most welcome. But 90 per cent 
do not carry technology with them. 
Patent by itself does not lead to pro 
duction. It is a key to production 
Patent separated from technology 
cannot lead to production and most 
of the patents in this country are not 
carrying technology with them and 
that is the weakest point. We should 
see the patent which carries techno­
logy and that should not be hindered. 
When it does not carry technology 
with it, something should be done.

My next point is what does this 
patent do when it has no technology. 
Why does it come here? The objec­
tive is two-fold. Firstly they per­
mit imports at least for a number of 
years when the Patent is in force and 
not in production, the local agent or 
branch enjoys exclusive monopoly 
for import of that particular item on 
which the patent gives the produc­
tion. This is one thing on which 1 
feel I would digress it. The United 
Nation^ said something on it and we 
should take notice of it. Second 
effect of untilised patents is that they 
hinder the technology from coming 
in accompanied by a patent from 
other country.

I would say that the predominant
effect of the foreign patents—unutilis­
ed in this country is two-fold:

1. To permit exclusive imports and 
thus encouraging outgo of foreign 
exchange some times at a higher cost 
than would otherwise be available 
and secondly hindering technology 
coming in.

We should have some selective 
method of finding out if they carry 
technology with them. When we 
consider patent law we should consi­
der its effect on industrial policy be­
cause industrial policy should have 
some relationship as also scientific 
policy and technological policy with

patent policy. They are inter-realat- 
ed subjects. You cannot separate one 
from the other. Sir, I submit that 
industrial Policy and industrial deve­
lopment is being impeded by present 
method of operating Patent Law be­
cause we have come across certain 
cases. Take for example the case of 
Talbutamide and there are other cases 
like that also. I would say that when 
we are taking of Patent we should 
talk in the world wide context as 
India is not the only country which 
is having the patent problems. The 
other developing countries also have 
these problems and some attempts are 
being made at the United Nations 
level to solve these problems and one 
of the points which they have made 
is that in some countries if the Gov­
ernment permit it should be punish­
able to import because of a Patent. 1 
submit it is an important clause. If 
you separate import advantage from 
the patent then the tendency and 
temptation for a person to take a 
patent will automatically be less. If 
we follow the United Nations Model 
Law on Patents and that we should 
not link up imports of the patented 
materials with the patent protection 
in a country, in some cases it should 
be punishable to do so, then it will 
solve quite a bit of the problems.

MR. CHAIRMAN: You are basing 
the argument on Model Law in the 
United ‘Nations.

SHRI BALDEV SINGH: Partly,
Sir.

In some countries it might be of 
advantage to have something—licence 
of right to start with. In five years 
if it is not utilised, it automatically 
lapses. Nobody is bothered about it. 
But if it comes into production, then 
it should be given full protection 
which an inventor or a producer may 
like to have. I think that in India 
some such legislation would very 
greatly help the affairs. If the patent 
is taken in the country, it is only re­
cording of invention filed.
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SHRI KRISHAN KANT. After 
five years he has to apply again.

SHRI BALDEV SINGH: They say 
in-between this if you want to start 
production, he has to pay heavily 
some times ranging from 30 to 50 
pounds i.e. Rs. 1,000 practically and 
ask for full production. He will go 
in for production only if hs means 
business. If he means business and 
brings technology I will welcome. All 
over the world the trend is towards 
patent and there is not much point in 
selecting country on Patent Law but 
considering that we do want techno­
logy to come from other countries, 
we will have to form our laws on the 
objectives which are outlined in the 
beginning. Does it. carry technology 
and we can operate in our legislation 
suitably in some causes which could 
be referred to. We give to them some 
sort of a certificate and that 
certificate can only means 
that person has filed an in­
vention, but full protection, will be 
given to him as soon as he puts up 
the same. We should link up with 
industrial policy. We have a Licens­
ing Committee on which I have the 
honour to represent. We examine 
applications. If application comes 
with details that he wants to start 
production and along with patent 
production, we will welcome it. But 
that is not what happens. So, Sir, 
that is all I have to say.

We introduce two basic clauses 
completely separate and in fact make 
punishable imports based on patents. 
File patents as a protection of an in­
vention as soon as technology comes 
in production. If these two are in­
corporated and promptly when we 
have a Patent Law linked up with 
industrial policy and science policy 
and then we contribute not only to 
our own development but also to 
other countries who have similar pro­
blems.

*Ti WT'Co ff fR  : OTT ^

MR. CHAIRMAN: He wants patant 
and he does not want to get. away.

SHRI R. P. KHAITAN: For how
many years you want—10 years or 7 
years?

SHRI BALDEV SINGH: I am a
little allergic to administrative pre­
judice for 5 years; 7 years or 10 years, 
There should be a rationale about it. 
When patent comes into the country, 
the other person is investing and he 
expects some return Can’t we cal­
culate in how many years he will 
be able to get a reasonable return. 1 
may say five years or 10 years is 
quite enough. We should have a rule 
of thumb as I have submitted.

I may say that you have raised a 
very vital point. You day that 
foreign collaboration will be agreed 
to for five years and your patent is 
for 10 years. After five years he 
says, thank you very much. My 
patent is no longer here. What will 
you do? We find in the licensing 
Policy after five yeans if collaboration 
is ending, you cannot have col­
laboration.

I would say the biggest weakness of 
the administrative machinery is the 
absence of it. If it is 5 year? 
it is a different thing: if it is 
14th years, royalties have got to 
be paid beyond that. It is pos­
sible to compute with a reasonable 
degree of fairness as to what should 
be the percentage and what should 
be the period.

: urr % w m m t fa  wrr?r- 
i rnft
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SHRI VAISHAMPAYEN: He said, 
there is no data with regard to the 
utilisation of the patents. What is 
the correct position?

DR. VEDA RAMAN: I have no 
authority to demand from the paten­
tees whether they are working or 
not. What has been done is this. 1 
have addressed 30,000 letters. We 
are engaged in collecting the data as 
to how many patents are worked in 
this country. I have addressed indi  ̂
vidually about 30,000 patentees ask­
ing them whether they are working 
on the patent in the country and if 
not what are the difficulties encoun­
tered by them. When we are getting 
replies it will be seen how many of 
them are not working. Only a frac­
tion of foreign patents have been 
working...

SHRI VAISHAMPAYEN: What is
the percentage?

DR. VEDA RAMAN: I cannot tell 
you. I am collecting it.

SHRI ARJUN ARORA: Nobody
collects that information. We merely 
give the patent and forget about it.

DR. VEDA RAMAN: They can
very well refuse to give it. I have 
addressed personal letter to the peo- 
le concerned asking them to supply

me with such information. There is 
no provision under the present Act. 
But hereafter in the new Act we have 
provided a Clause whereby this can 
be done, in Russia for example, 35 per 
cent of the patents registered are 
worked in that year itself. In some 
other countries it is 20 per cent or 
25 per cent. In our country it is al­
most nil.

SHRI VAISHAMPAYEN: What­
ever things come in the way of 
achieving our objective may be 
amended and provided for in the 
present Bill. We ihay remove any 
provision which comes in the way of 
fulfilment of our objectives.

SHRI BALDEV SINGH: The en­
tire thing, as formulated, does not 
fulfil the objectives. It does not have 
the inhibiting clauses which I would 
like to have. Anybody can go and 
file a petition. You cannot import 
simply because you have a patent 
You should give protection of the 
patent only when you really want 
production 80 per cent of the foreign 
patents are put forward, not by in­
dividuals but by firms. In India, 70 
to 80 per cent are individuals, not 
firms. No individual can have resour­
ces of that order to start production.

SHRI HARI KRISHNA: In the
foreign country also they may be 
having their own system like that. 
There may be individuals there also.

SHRI BALDEV SINGH: They
have. But that does not impinge on 
their industrial development. The 
patent law in a developing country is 
just like the industrial policy. In 
America they don’t have any indus­
trial policy Resolution like ours. I 
went once to the USSR and discussed 
some of these things with their pa­
tent people. They have a regular 
system of promoting patents. They 
go there, they examine their places 
and they drop meciclessly if some 
thing is not worthwhile. Here the
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people come for protection for im­
ports, not protection for production; 
that is the situation. I would sup­
port if these things are linked with 
the technology which we want to 
develop. From the data which will 
be available in respect of various 
countries it will be seen as to what 
is the index of the industrial sclf- 
reliance and independence of those 
countries. Take Canada for instance: 
J.t has got 85 to 90 per cent of Ameri­
can patents. Canada’s economy is 
dominated by the US economy. 
Japan has only 35 per cent foreign 
patents. It has to be admitted that 
the condition of the Patent Law can­
not be divorced from the Industrial 
Policy, the industrial policy, within 
the spheres of your total objective, 
which you want to achieve in this 
country. It is to fonm part of the 
total concept of your development. 
It is not an isolated thing at all. If 
you want to have the concept of self­
dependence, economic independence, 
economic self-respect etc., then your 
concept has to be linked with it. But 
if you are satisfied with Belgium’s 
condition, that is a different thing. It 
is up to us to do so.

SHRI VAISHAMPAYEN: Under
clause 48 of the present Bill, the 
power of importation under certain 
circumstances has been given to the 
Government. Do you agree with this 
particular clause? I would also like 
to know whether institutions like 
CSIR should be excluded from mak­
ing use of this patent?

SHRI BALDEV SINGH: Govern­
ment in most countries have unfet­
tered powers to import whatever may 
be the protection given to the paten­
tees. In Britain, National Health 
Service can import under the law 
from Italy or any other source not* 
withstanding the patent held by Pif- 
zer or Lederle.

SHRI VAISHAMPAYEN: You said 
that the patentee should be compen­
sated.

- SHRI BALDEV SINGH: Yes, in
* production.
* MR. CHAIRMAN: The patentee

should be compensated if Cl. 48 is 
acted upon, Is that your view?

SHRI BALDEV SINGH: Not hav­
ing the advantage of a legal back­
ground, I would put it this way. If 
you use somebody else’s invention 
and are producing, you are gaining 
and you add to the national income or 
personal income or to the firm’s in­
come. Whether it is public sector or 
private sector, if you are using some­
body else’s invention, then he should 
be entitled to some benefit.

SHRI VAISHAMPAYEN: Clause
88(5) provides for a ceiling of roya­
lty to be paid to the patentee and the 
ceiling is 4 per cenj. Do you want 
this ceiling to be there?

SHRI BALDEV SINGH: I have
said this both in terms of time and 
quantum of royalty: We should have 
some scientific method of computing 
what I consider to be a fair return 
for that period.

MR. CHAIRMAN: So far in the 
Act there is no ceiling. But all the 
savne the Patent Office after consult­
ing expertise, fix it up at 1 per cent 
or 2 per cent or 3 per cent. If a ceil­
ing is put, have you got any objec­
tion? Suppose we say that it should 
not in any case go beyond 4 per cent?

SHRI BALDEV SINGH: When
you say that it should not go beyond
4 per cent, that means that you al­
ways go to the ceiling. What you 
consider to be maximum becomes 
the usual limit. Therefore, I say that 
there should be some machinery for 
computation on a scientific basis. But 
this is not usually incorporated.

SHRI KRISHNA KANT: What can 
you put in the law?

SHRI BALDEV SINGH: Quite a
few times in the licensing, there is 
an understanding; but we do not say 
so. We all know in the licensing 
committee that when a foreigner
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comes for expansion, we tighten the 
screw regarding lowering the foreign 
share. But we do not put it any­
where. The Controller of Patents 
should see to it.

SHRI VAISHAMPAYEN: That
wieans each cas3 should be examined 
on its own merit.

SHRI PITAMBAR DAS: I find
that your approach to this problem 
is, if not entirely, greatly different 
from the approach of many others. 
For instance, Rajagopala Ayyangar’s 
report has got a different approach to 
this problem. Have you gone thro­
ugh that report?

SHRI BALDEV SINGH: Sometime 
back.

SHRI PITAMBAR DAS: The ap­
proach you have put forward leads 
us to the conclusion that situated as 
we are at present this patent law is 
not fit for our country because of the 
two objectives that you have pointed 
out. It does not achieve those objec­
tives. I would like you to tell us 
what disadvantages we shall have or 
we are likely to have by the abroga­
tion of patents? I want you to have 
a balanced picture. You have put 
before us one picture which is a very 
persuasive picture. Now, Rajagopala 
Ayyangar’s report has got a different 
approach. If you look at the pro­
blem from that point of view, that is. 
abrogating the patent law, what par­
ticular disadvantages are we likely 
to have. Even if you have to enter 
into an evil, let us enter into a lesser 
evil.

SHRI BALDEV SINGH: There is
a tendency to go in for precedents 
and copyright a law of other coun­
tries Developing countries should 
not do that. We should be capable of 
fresh and bold thinking. If the 
objectives are agreed to, then the 
law should folltow that pattern. If

not, we should formulate correct ob­
jective's. My submission about Raja­
gopala Ayyangar’s report is that it 
goes too much into details which ar  ̂
not very relevant. It gives you the 
legal opinion as to how it operates 
world over and in countries which 
have no similarity to our system or 
difficulties. That is why even the 
United Nations Model Law does not 
follow the pattern of the report. But 
basically even that report points out 
the futility of patent law in this 
country and how it had not worked 
to the advantage of industrial deve­
lopment of the country. Let us be 
quite straightforward. There are two 
correct objectives. If we can do 
something about it, we will do it. 
Our Controller of Patents is a party 
to this model law. He has attended 
the meeting where something was 
done for the developing countries. 
Ayyangar report is earlier than this. 
I am aware of the CSIR patents We 
have got 1,500 patents. Out of these, 
150 are in some form used. 70 to 80 
are actually in production stage. But 
those patents do not stand the challe­
nge of international patents. Not one 
of them can he filed in any foreign 
country. What is the point of our 
talking on theoretical premise and not 
on realities. With the greatest res­
pect for the Ayyangar Report and 
for its Chairman, he has done a very 
wounderful, job. But I would res 
pectfully submit that the report i* 
too theoretical.

SHRI BALDEV SINGH: It does
not convey what it wants to achieve.

SHRI PITAMBAR DAS: S0 far as 
foreign business houses are concern­
ed, their interest would be in permit  ̂
ting the exports of thier country’s 
products meaning thereby encourag* 
ing the imports in our country.

That is only their point of view 
And this is exactly what we aim at 
So, how can we reconcile their objec­
tives and our objectives? We have 
to find out some method by which we 
can harmonise both the objectives for
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the industrial development oi our 
own country. The natural desire on 
their part us to encourage their own 
exports. Can’t you suggest anything 
short of abrogation of the Patents?

SHRI BALDEV SINGH: I respect­
fully submit that 1 have not advoca­
ted the abrogation of patents. I have 
only said that an exporting country 
would like to export only certain 
selective things. A country which is 
producing a certain selective tiling 
would not Mke that to be imported. 
Take for example textiles. V«ry recen­
tly Britain refused to give protec­
tion on import of textiles. It is only 
in our own interest that (we export 
textiles. If a country wants to get 
textiles from this country, naturally 
that country would like to import them 
under a protected law. I would say 
that this will not be in the interests 
of our country. If it is desired we 
can give them protection.

SHRI PITAMBER DAS: One con­
dition should be made compulsory 
and that va this. It should be produc­
ed in this country and they should 
not bring the produced goods in this 
country.

SHRI BALDEV SINGH: That is
what I want.

SHRI KRISHAN KANT: You have 
made general remarks about the 
Patent Bill. Have you been able to 
go through various clauses of the 
Bill? What amendments can you 
suggest to various clauses?

SHRI BALDEV SINGH: I did try 
that with our patent officers. It will 
mean our sitting with these people in 
re-drafting the whole Bill. In case 
any assistance of that type is re­
quired, it would be rendered to you. 
But we accept the objectives of the 
Bill first.

SHRI KRISHAN KANT: Is it pos 
sible for you to suggest same amend­
ments to the various clauses so that

we may consider them at the clause- 
by-clause consideration stage of this 
Bill? Ii the CSIE would like to sug­
gest any amendment or ffiodifica 
tions to the Bill, they may please be 
sent to us before we take up the 
claus-by-clause consideration of this 
Bill.

SHRI BALDEV SINGH: If the
objectives are not accepted, then 
there is no point in our suggesting 
amendments to various clauses of th* 
Bill.

SHRI PITAMBER DAS: Tell me
whether you have gone through tho 
aims and objects of this Bill as given 
at the end of this Bill.

MR. CHAIRMAN: The objectives
are very clear. It is only on the 
basis of those objectives that this 
Bill is drawn up.

SHRI PITAMBER DAS: Your ap­
proach is quite different. The whole 
purpose for which the Bill has been 
brought is mainly based on the re­
commendations in Ayyangar Com­
mittee’s Report which you feel is 
most theoretical unless of course you 
agree with those objectives.

SHRI BALDEV SINGH: J submi­
tted that it would perhaps be useful 
to incorporate here what is suggested 
in these objectives. I do not think 1 
can find them here.

SHRI PITAMBER DASS: You
have to distinguish between the ob­
jectives of the Bill and objesctives of 
the patent system. Have you gone 
thought them?

SHRI BALDEV SINGH: I have?
quickly gone through them. As far 
as I can see this does not contain the 
objectives that I have in mind. In 
fact these laws are based on the U.K 
Patent Law which is not relevant to 
our country.

SHRI VAISHAMPAYEN: Do you
think that the U.K. Patents Law does 
not satisfy the objectives that we 
have before us?
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SHRI BALDEV SINGH: May 1
say with great Yespect that the U.K. 
is trying to follow us? They had the 
American domination in the field of 
drugs, medicines, automobiles and 
computors. The way in which the 
Wilson Government goes, it seems 
that they go on setting up a commit­
tee to re-change the patent’s law. In 
the course of aur discussions, we have 
come to know that the British Gov­
ernment have been dominated by the 
Americans. They are now trying to 
change their patent laws to protect 
their own interests.

SHRI KRISHAN KANT:' The Bill 
is now before this Committee. Can 
you ’suggest some amendments im­
mediately or afterwards after con­
sulting your experts and send them 
on to us so that this Committee can 
make best use of your suggestions?

SHRI BALDEV SINGH: I would
respectfully ask whether the objecti­
ves outlined here are acceptable to 
the Committee.

MR. CHAIRMAN: It is no good
.arguing on this.

SHRI DAHYABHAI V. PATEL: 
From his point of view he says that 
the objectives should be like this. He 
can send us a note on that. If he 
says that objectives mentioned here 
are not complete and they need some 
change, let him send us the amend­
ments to the objectives so that we 
can consider them.

MR. CHAIRMAN: He says that the 
objectives should be two-fold. One is 
that it must develop our industrial 
growth and secondly it must encour* 
age inflow of know-how along with 
patents.

SHRI ARJUN ARORA: Can we
change the objective?

MR. CHAIRMAN: We cannot.

SHRI KRISHAN KANT: Then the 
whole evidence will become infruc- 
tuous. Within the framework of the 
Bill, can you make some suggestions?

SHRI BALDEV SINGH; My legal 
knowledge is very poor.

SHRI KRISHAN KANT: You or 
your expertise in the CSIR can think 
about it and send a note, say, within 
15 days.

SHRI BALDEV SINGH: I c$n cer­
tainly try that.

SHRI ARJUN ARORA: Do you
htove any information about how the 
benefits or gains of discovery under 
the present patent system are shared 
between the scientists and manufac­
turers? Does the scientist get some 
share of the gain?

SHRI BALDEV SINGH: Accord­
ing to the rules in the CSIR, discove­
ries are licensed for industrial! manu­
facture through the National Deve­
lopment Corporation which charggs 
lump sum premium and royalty over 
a number of years. The royalty ran­
ges between 1|2 per cent to 5 per cent. 
40 per cent of the share of the royal­
ties and the premia is distributed. to 
the research workers and others who 
are associated with the development. 
That is the practice in CSIR. Defence 
and Agriculture have no clear rules 
and they have asked us and I think 
they are adopting our rules.

SHRI ARJUN ARORA: What
about private sector?

SHRI BALDEV SINGH: Private
sector does not have much of inven­
tions which have been put into pro­
duction which they share with the 
inventors.

SHRI KRISHAN KANT: Can we
put something in the Patent Bill to 
ensure some share for the inventor?

SHRI BALDEV SINGH: It is a
little difficult because I have gone
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through the Patents and Develop­
ment Organisation in Canada. They 
pay 10-15 per cent to the inventor; 
35 to 40 per cent to the research ins­
titute concerned and the rest goes to 
the Canadian Development Organisa 
tion. In America the Research Cor­
poration pays 15 per cent to the in­
ventor. In Britain they do not pay 
anything to the inventor, but the pri­
vate patentees bargain it out and 
get a substantial cut. The system of 
rewarding the inventor is a complex 
one. I think it will be difficult to 
incorporate it in the law.

SHRI ARJUN ARORA: How does
the patent sy»3tem act as an incentive 
to scientists in India?

SHRI BALDEV SINGH: In India
the patent system, really speaking, 
does not act so far as Indian scientists 
are concerned. It is more in name 
The patentees have some advantage. 
They have something substantial to 
sell to the industry and they are pro­
tected against stealing or copying. 
Prom this point of view, there is an 
incentive.

MR. CHAIRMAN: You have re­
ferred to the model law of the United 
Nations. We got the idea of licence 
of right from them. In the model 
law, the owners of patents have to 
inforn the patent office for making a 
patent available as a licence of right. 
Here, we make it automatic. Can 
you say how far the automatic licence 
of right along with the patent is in

consonance with the United Nation's 
model law and how could we recon­
cile the two, if it is necessary at all? 
Or, should we change it for Ham btM* 
fit of India?

SHRI BALDEV SINGH: Licence
of right is for th* patent, not for 
the technology

MR. CHAIRMAN: Will you kind­
ly go through all the provisions of 
thi*3 Bill and send us your considered 
view on this and also on othar 
points?

SHRI BALDEV SINGH: I will
certainly do »30. If I may be permit­
ted to say, it has been the contention 
from the beginning that the existence 
of patent or right of patent does not 
lead to technology.

MR. CHAIRMAN: That is another
proposition. We are more concerned 
with the concrete law. You have re­
ferred to the model law and also 
licence of right. There is a conflict 
of opinion.

SHRI BALDEV SINGH: I would
study it and send a not*.

MR. CHAIRMAN: You need not
give any legal phrasology, but Just 
your view.

Thank you very much for your 
evidence which is very useful.

(The Committee after discussing their 
future programme adjourned to meet 
again on the 16th September, 1969)
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Lok Sabha
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4. Shri Kanwar Lai Gupta
5. Shri Hari Krishna
6. Shri Amiyo Kumar Kisku
7. Shri Madhu Limaye
8. Shri M. R. Masani
9. Shri G. S. Mishra

10. Shri Jugal Mondal

11. Shri K. Ananda Nambiar
12. Dr. Sushila Nayar

13. Shri Sarjoo Pandey
14. Shri P. Parthasarathy

15. Shri T. Ram
10. Shri Maddi Sud*arasanam
17. Shri Ramesh Chandra Vyas
18. Shri Fakhruddin Ali Ahmed

Rajya Sabha

19. Shri Krishan Kant

20. Shri R. P. Khaitan
21. Shri Arjun Arora
22. Shri T. V, Anandan

23. Shri Om Mehta
24. Shri K. V. Raghunatha Reddy
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L e g isla tiv e  C o u n se l  

Shri R. V. S. Peri-Sastri, Addl. Legislative Counsel, Ministry of Law.

R epresentatives  of  the  M in is t r y  o f  I n d u st r ia l  D e v e l o p m e n t , I n t e r n a l  T rade
an d  C o m p a n y  A f fa ir s

1. Shri K. I. Vidyasagar, Joint Secretary.

2. Shri R. K. Talwar, Joint Secretary.

3. Dr. S. Vedaraman, Controller General of Patents, Designs and Trade
Marks.

4. Shri R. V. Pai, Joint Controller of Patents and Designs.

5. Shri Hargundas, Under Secretary.

S ecretariat

Shri M. C. Chawla—Deputy Secretary.

W itn e ss  E x a m in e d  

Shri Niren De—Attorney-General of India.

[The witness was called in and he 
took his seat]

MR. CHAIRMAN: Attorney-Gene­
ral; you are welcome here. We are 
extremely grateful to you for your 
views, and for coming here. Now, 
hon. Members will ask for certain 
clarifications.

SHRI M. R. MASANI: I am referr­
ing to your answer to Question No. 3. 
At the end of your opinion, you have 
answered specific questions. Kindly 
refer to Question No. 3 and your 
answer: “It is not now open to Par­
liament not to have any patent law 
with regard to invention, in cases 
where patent rights have already 
been conferred by the existing law, 
namely, the Patents and Designs 
Act.

May I take it that this is which is 
based on certain Articles of the Cons­
titution?

ATTORNEY-GENERAL: 
lead to this answer.

19 and 31

SHRI M. R. MASANI: Then you 
go on to say: “Parliament would,
however, be competent to provide in

the new Act that in future patents in 
respect of certain articles, which may 
be chosen by Parliament, will be 
granted only on the condition that 
such rights will not extend to the im­
portation, or the making or use by or 
on behalf of the Government, or for 
the purpose of experiment or research, 
as envisaged in clause 48.”

May I ask you: Would not Article 
31(2) of the Constitution also apply 
to new patents? If not, why not?

ATTORNEY-GENERAL: So far as 
Clause 48 is concerned, it proceeds on 
the assumption that you give a patent 
right and after the right is granted, 
this right will be of no avail. So far 
as the patent right is concerned, as 
you know, it means a right on the 
part of the patentee for using his 
invention exclusively. Well, that 
right will then be affected and vari­
ous complications will arise as to whe­
ther such rights can be taken away 
without payment of compensation, and 
secondly there are the rights already 
granted under the existing Patent Act. 
Therefore, I felt that the wiser course 
could be that before the right is gran­
ted, you should make it a condition 
that this right will not be exerciseable 
under certain circumstances.
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SHRI M. R. MAS AN I; The answer 
to Question No. 4 is: “In view of the 
answer to the last question, this ques­
tion does not arise’. This is a little 
vague. May I take it you mean that 
Clause 48 is Unconstitutional?

ATTORNEY GENERAL: So far as 
Clause 48, as it stands, is concerned, 1 
feel it might be said ‘uncontitutional’ 
because you are taking a right away 
without payment of compensation 
Secondly, if I may say so, the matter 
it still in doubt. It has been also 
asserted that in cases of acquisition 
of property the law will have to 
satisfy nt>t only Article 31, clause (2) 
but will also have to satisfy Article
19, clause (5) that is, right to pro­
perty.

SHRI KRISHAN KANT: In reply
to Question 3, you Jiave said:

“It is not now open to Parlia­
ment not to have any patent law 
with regard to invention, in cases 
where patent rights have already 
been conferred by the existing 
la w .. . .”

Can we remove certain clauses— 
drugs, foods and other things? Is 
there a constitutional bar? We can’t 
remove?

ATTORNEY GENERAL: I think 
my answer will be more or less on 
the same lines-----

SHRI KRISHAN KANT: Supposing 
Government wants to abolish the 
Patent Law-----

ATTORNEY GENERAL: You may 
make it a condition. I won’t use the 
expression ‘abolish*.

SHRI KRISHAN KANT: Is it not 
open to the Government and Parlia­
ment not to give fresh patents?

There is no law for them. The ques­
tion is whether all these three things 
are possible or not.

ATTORNEY G E N E R A L : The first 
question I have answered i.e. by pay­
ing compensation.

About the second and third ques­
tions if the Government wishes to uti­
lise or use certain patent for the good 
of the public, Government would na­
turally do so on payment of compen­
sation. #

SHRI KRISHAN KJIn T: Supposing 
we do not want to have any patent in 
this country for drugs or any other 
article, is it open to Parliament to do 
anything or not?

ATTORNEY GENERAL: So far as 
that is concerned, I have my doubts. 
It might violate Article 14. In future 
there will be no patent right at all 
I would not like it.

I should seek acquisition in public 
interest. If you go beyond that, that 
will not be accepted.

SHRI NAMBIAR: We have got the 
Patent Law to-day and that law gives 
certain rights to the patentee for a 
period which is limited In the law and 
to-morrow the Parliament passes a 
legislation saying that hereafter there 
cannot be a patent right in the coun­
try. Do you mean to say that Parlia­
ment has no right and it should be 
challenged?

ATTORNEY GENERAL: I feel it
will be challenged.

SHRI NAMBIAR: Parliament is
sovereign. Can this right be taken 
away? Are we to fake like that?

ATTORNEY GENERAL: Please do 
not get angry with me. We are bound 
by the judgements of the Supreme 
Court. We have to proceed in accor­
dance with the judgements.

SHRI NAMBIAR: If somebody can 
give a right, that somebody has a 
right to take it away. It is very fan­
tastic to say that if I can give a right,
I cannot take it back.
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ATTORNEY GENERAL: The ques­
tion which you have asked is, can 
Parliament take away rights? Funda­
mental rights cannot be taken away.

SHRI KRISHAN KANT: N0 patent 
can be granted in respect of Atomic 
Energy—Clause 4—it means that this 
clause was added in 1962. Original 
patent law was since 1911. Do you 
mean to say that it was unconstitu­
tional? •

This Law came in 1962. Prior to 
that there was no law like that and 
of patent in any field of science whe­
ther Atomic Energy or Chemistry -or 
Mechanical Engineering. So this 
thing was either unconstitutional or 
constitutional, then we can certainly 
put *no patent shall be granted in 
respect of invention or process of 
method to other things'.

ATTORNEY GENERAL: This law 
is not unconstitutional.

SHRI KRISHAN KANT: Question
came in 1962. Before 1962 it was open 
for any one to have patent.

ATTORNEY GENERAL: I think you 
have misunderstood me. In my view 
If no one has been granted patent 
rights in respect of atomic energy, 
the clause regarding patent rights in 
atomic energy can be deleted.

SHRI MADHU LIMA YE: Mr
Chairman, I would like to draw atten­
tion to his answer to Question No. 3. 
You have said it is not now open to 
Parliament to have any
patent l'aw with regard to 
invention in cases where patent rights 
have already been conferred by the 
existing law. Here you do not limit 
by saying a Particular class of inven­
tion. Later on, you say it would not 
also be open to Parliament to take 
away any right already granted with 
regard to any particular class men­
tioned.......

Now, I would like to know whether 
clause 4 which was mentioned by 
my friend Shri Krishna Kant is 
covered by part 1 °f your answer.

ATTORNEY GENERAL: I think It
is.

SHRI MADHU LIMAYE: Whether 
part one of your answer also hits 
clause 4 of this Bill or section 20 of 
the Atomic Energy Act?

ATTORNEY GENERAL: It will
apply to all articles in respect of 
which patent rights have been gran­
ted.

SHRI MADHU LIMAYE: So, it
means that the patent right which 
was created by the existing law has 
relevance only in regard to those 
classes of inventions for which
patents have already been issued.

ATTORNEY GENERAL: I am con­
centrating on the grant of patent 
right and not on the existing patent 
law.

SHRI MADHU LIMAYE: Now, I 
would like to draw your attention to 
clause 3 of the Bill. Would it be 
open to Parliament to add a clause 
something like this. I have referred 
to definition.

ATTORNEY GENERAL: I am
afraid I have not studied these 
clauses. Clause 3, I suppose, lays 
down certain processes which are 
not deemed to be invention. I do hope 
this is in line with the existing patent 
law. I would not like to add things 
to it because then you would again 
come up against Article 14.

SHRI MADHU LIMAYE: I would 
like to know whether in interpreting 
this clause 5 in relation to Article 
19 this expression of directive princi­
ples will have any relation.

ATTORNEY GENERAL: Of course, 
it would.

SHRI KRISHAN KANT: Does it
mean than that the Parliament either 
have right to repeal an Act or change 
the Constitution or have a new Cons­
titution?
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ATTORNEY GENERAL: Parliament 
has sovereign right. There are two 
limitation® that Parliament must be 
competent to pass the law and se­
condly it must satisfy the fundamen­
tal rights.

SHRI C. C. DESAI: I take it that 
you have seen the cyclostyled copy 
of the opinion circulated to the Mem* 
bers of the Committee.

ATTORNEY GENERAL: I have
glanced through it.

SHRI C. C. DESAI: There is no
date on this opinion. Whether the 
date was omitted by Mr. Dey or by 
the Ministry? If it is omitted by the 
Ministry it is a matter of privilege.

ATTORNEY GENERAL: I cannot 
answer the question.

SHRI C. C. DESAI: I have a copy 
of the note circulated to us; it is not 
dated.

ATTORNEY GENERAL: It should 
have borne a date. I can tell you 
that is my opinion. Sometimes when 
I have given an opinion, I have asked 
for it to be brought back and change 
it myself without any influence from 
any quarter.

SHRl C. C. DESAI: In which case?

ATTORNEY GENERAL: So far as 
this Bill is concerned, I have given 
a final opinion which you are reading.

SHRI C. C. DESAI: If there is an 
earlier opinion, can that be circulated 
to us?

ATTORNEY GENERAL: I cannot 
answer that.

I hope you will appreciate my 
position. My opinions are supposed 
to be confidential. i  can answer 
questions here on the basis of the 
final opinion which I gave; whether 
I have given three or four opinions 
is not relevant. But I want to say 
one thing: no power on earth can 
influence me in my opinion.

SHRI C. C. DESAI: But the fact
remains that there are two opinions: 
one given earlier and the other the 
later opinion.

ATTORNEY GENERAL: I did not 
say so.

SHRI C. C. DESAI: I would like
you to enlighten me on that by a 
categorical statement.

ATTORNEY GENERAL: I am
sorry I cannot enlighten you on that

SHRI C. C. DESAI: In other words, 
it is really within your knowledge 
whether you have given an earlier 
opinion.

ATTORNEY GENERAL: Certainly 
there are many things in life within 
my knowledge which I am not pre­
pared to talk about.

SHRl C. C. DESAI: The Committee 
can draw its own conclusion from 
that.

DR. SUSHILA NAYAR: If I have 
understood you correctly, you think 
that the Government has right to 
make this condition that they can use 
these patents for their own use, but 
you object to cl. 48 as it is worded. 
It is not very clear to me. If you 
make a condition, won’t vou have 
it incorporated in the law? ^

ATTORNEY GENERAL: I will ex­
plain. If you allow 48 as it stands, 
it proceeds on the assumption that a 
right has been given. This is borne 
out by the wording—‘shall not be 
deemed to constitute an infringment 
of the rights conferred on the paten­
tee___\ That is why I suggest that
it should be made a condition f©r 
the grant.

DR. SUSHILA NAYAR: Would you 
put it in some other place?

ATTORNEY GENERAL: That is a 
matter of drafting, as long as you see 
that in future when a patent is being 
granted, it should be subject to ceroin 
conditions.
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DR. SUSHILA NAYAR: Second

point—You said that to make a dis­
tinction between past and future 
patents would be wrong. In other 
words you cannot make a condition 
for something already given. How 
do you meet that difficulty?

ATTORNEY GENERAL: There is 
no difficulty. I am emphasising the 
point that the trouble comes after 
you give the patent right. Bat you 
can avoid it by providing that in 
future the patent right will not be 
given under certain circumstances. 
With regard to any invention there 
is no exclusive right and it is unen­
forceable in law unless the patent is 
granted, but before granting it if you 
make a condition that under certain 
circumstances it will not be granted 
that should be perfectly all right.

DR. SUSHILA NAYAR: So that it 
is merely drafting.

ATTORNEY GENERAL: A substan­
tial difference plus a drafting device. 
The substantial diffrence is that you 
do not give the right under this arti­
cle when he gets the patent.

DR. SUSHILA NAYAR: So that the 
object of Government that <hey can 
use this invention for a public purpose 
without having to pay compensation 
etc. can be achieved.

ATTORNEY GENERAL: Yes, I
think that is the whole object regard­
ing this particular problem, and also 
in regard to articles 19 and 14. That 
also can be covered.

MR. CHAIRMAN: According to
your view, the existing right confer­
red cannot be interfered with. To­
morrow we pass a law in which we do 
not give compensation in certain 
matters. As you say, a conditional 
conferment of right will not infringe 
the constitutional provision so far as 
future conferment is concerned. Sup­
pose now a finn has got some patents. 
They have got hundreds of. them. 
You cannot take it away without 
paying compensation in the light of 
the new amendment. This applies to 
future cases. But what about, the

past ones. Glaxos, Sandows and so 
many others—what happens to their 
rights. Can I take it away under 
the new provision if necessary for 
public purpose without compensation.

ATTORNEY GENERAL: You can
always take away any right includ­
ing existing right by paying compen­
sation provided it is in public inte­
rest

MR. CHAIRMAN: Compensation
according to the past Act?

ATTORNEY GENERAL: Compen­
sation must be paid because it is an 
existing right you are taking away.

MR. CHAIRMAN: According to the 
existing law, compensation shall have 
to be P a id - But he acquired the right 
under the original Act. When I take 
it away under the new provision, 
will I be forced to pay compensation 
according tt> the old Act?

ATTORNEY GENERAL: You will 
have to pay compensation for taking 
away property. The quantum of 
compensation or the principle of 
compensation is not in the Act; it is 
in the Constitution itself.

MR. CHAIRMAN: So past rights
are completely protected.

ATTORNEY GENERAL: As long
as you pay compensation.

DR. SUSHILA NAYAR: Does this 
mean that once having enacted a law, 
Parliament is not competent to revise 
it?

ATTORNEY GENERAL: I would
not say so. I put it this way. If a 
person has got a right today—it may 
be under common law or statute law— 
it cannot be taken away without 
satisfying the constitutional condition.

DR. SUSHILA NAYAR: For the
future, if you refuse to confer such 
a right, will there be invidious dis­
tinction. •
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ATTORNEY GENERAL: It depends 
upon the kind of thing which you 
are talking about. Again, do far as 
the patent right is concerned, it does 
not come into picture unless the 
patent is granted. There is no ques­
tion of enforcing any right at all.

DR. SUSHILA NAYAR: A person 
may say that till yesterday, you gave 
it. On what grounds you refuse it 
today? And you have no right to re­
fuse now, when you have given it in 
the past.

MR. CHAIRMAN: Will it not be 
discrimination? And can it not be 
challenged?

ATTORNEY GENERAL: It is very

difficult to answer this question that 
whether it can be challenged success­
fully or not But, personally, I think 
that might be sustained on two 
grounds—the one is that future policy 
of the Parliament has changed, and 
it can be supported on that basis. And 
in future certain rights will not be 
granted in respect of certain articles.

MR. CHAIRMAN: Thank you very 
much. W© are extremely grateful 
that you have come in spite of so 
many engagements. *

ATTORNEY GENERAL: i thank
you and the hon’ble Members. It has 
been privilege for me. It was also 
duty on my part to come here.
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